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PEEFAOE. 


In  the  preparation  of  this  edition  of  the  Civil  Code  of 
Lower  Canada,  the  Editor  has  endeavoured  to  secure  an 
accurate  text,  and  to  facilitate  the  labours  of  the  student 
by  careful  attention  to  the  many  details  that  are  essen- 
tial to  a  good  book. 

A  Concordance  of  the  Code  with  the  Code  of  Civil 
Procedure  and  the  Code  Napoleon,  to  be  found  at  the 
foot  of  each  article,  will  prove,  it  is  hoped,  of  special 
value. 

It  will  be  observed  that  the  solicitude  of  the  Legisla- 
ture for  the  Code  is,  if  possible,  more  consi)icuouH  than 
ever.  In  addition  to  the  uncertainty  thereby  occasioned 
as  to  the  actual  law  that  governs  any  case,  important 
defects  in  form  have  become  prominent.  It  will  be  seen, 
for  instance,  that  by  the  transfer  to  the  Code  of  Civil 
Procedure  of  a  number  of  articles  that  formerly  were 
part  of  the  Civil  Code,  large  gaps  occur  in  the  enumera- 
tion of  the  articles.  Quite  frequently  also  a  numeral  is 
repeated  with  letters  of  the  alphabet  to  provide  for  the 
insertion  of  a  series  of  amending  articles  which  take  the 
place  of  a  single  article  that  formerly  sufficed.  Finally, 
it  is  to  bo  noted,  that  the  ungrammatical  construction  of 
many  sentences  detracts  in  no  small  degree  from  the 
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dignity  that  should  distinguish  so  important  a  work 
U8  that  which  is  still  named  the  Civil  Code  of  Lower 
Canada. 

A  revision  of  the  Code,  therefore,  should  soon  be  had. 
In  the  meantime,  however,  the  need  of  a  convenient  and 
accurate  English  edition  is  very  urgent,  and  the  Editor 
sends  this  forth  in  the  hope  that  it  will  be  found  useful. 

The  Editor  has  pleasure  in  acknowledging  the  assist- 
ance he  has  received  from  the  excellent  Codes  of  Messrs . 
Dorais  &  Dorais,  and  Mr.  W.  Prescott  Sharp,  B.C.I  a 
Mr.  Reginald  Rogers,  M.A.,  has  also  given  valuable  help 
in  reading  the  proofs. 

EoBERT  Stanley  Weir. 

Canada  Life  Chambers, 

Montreal,  March,  1898. 
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OF 
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PRELIMINARY     TITLE. 


<;F  rna  promulgation,  distkibution,  BFTiccr,  application,  inter- 

PKBTATION  AND  BXECtJTION  OF  THE  LAWS  IN  GENERAL. 


1.  Acts  of  the  imperiftl  par- 
liament which  affect  Canada 
are  deemed  to  be  promulgat^^d 
and  come  into  force  from  the 
day  on  which  they  receive  the 
royal  ansent,  unle8K  some  other 
time  is  therein  appointed. 

2.  The  acts  of  tiie  legislature 
are  deemed  to  l>e  promulf^ated  : 

1.  If  they  be  as«ent/ed  to  by 
the  Lieut'? nan t-Govenior,  from 
tht^  date  of  such  aiSHent ; 

2.  If  they  be  reserved,  from 
the  time  at  which  the  Lieuten- 
ant Governor  makeH  known, 
cither  by  proclamation  or  by 
speech  or  meMnage  to  the  Legis- 
lative Council  and  AsRembly, 
that  they  have  received  the 
a«^ent  of  the  Governor-General 
in  Council. 

If,  however,  they  have  not 
been  reserved  and  unless  an- 
other time  ha8  been  fixed,  they 
come  into  force  only  on  the 
sixtieth  day  after  they  have 
been  sanctioned ;  and  If  they 
have  been  reserved  and  after- 
wards assented  to,  then  on  the 
tenth  day  after  their  public- 
ation in  the  Quebec  Official 
Gazette  <R.S.Q.  5770). 


3.  Any  provincial  act  asftent- 
ed  to  by  the  Lieuteiumt- 
Govemor  oea^seK  to  have  force 
and  effect  from  the  time  at 
which  it  is  announced,  either 
by  proclamation  or  bv  speech  or 
message  to  the  Legislative 
Council  and  Assembly,  tliat 
such  act  luis  ijeen  disallowed, 
within  thi*  year  following  tlie 
reception  by  the  Governor- 
General  of  the  authentic  copy 
which  lias  been  transmitted  to 
him  of  such  act.— <  Id.  6771 ». 

4.  An  authentic  copy,  in 
French  and  English,  of  the 
statutes  assented  to  by  tiie 
Lieutenant-liovernor,  or  the  as- 
sent to  which  has  been  pub- 
lished as  required  by  article  2, 
if  a  reserved  act,  is  furnisherl 
by  the  Clerk  of  the  Legislature 
to  the  Queen's  printer,  whose 
duty  it  is  to  print  the  nuuil»er 
of  copies  indicated  to  him  by 
the  Lieutenjiiit-tTOveriior  in 
council  an<l  <Iistributx»  them  to 
those  j)i*.i'sons  designate<l  by 
onlers  in  council  and  to  the 
members  of  the  Legislative 
Council  and  Legislative  Assnn- 
bly  according  to  joint  resolu- 
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tion  of    the    two  houses  (Id. 
5772). 

6.  The  persons  entitled  to 
such  distribution  are :  the  mem- 
bers of  both  Houses  of  the 
Legislature,  and  the  public 
departments,  administrative 
bodies,  judges,  public  officers 
and  other  persons,  mentioned 
in  the  orders  in  council  of  the 
Lieutenant-Governor— Id.  5773. 

6.  The  laws  of  Lower  Canada 
govern  the  immoveable  prop- 
erty situate  within  its  limits. 

Moveable  property  is  govern- 
ed by  the  law  of  the  domicile  of 
its  owner.  But  the  law  of 
Lower  Canada  is  applied  when- 
ever the  question  involved 
relates  to  tne  distinction  or 
nature  of  the  property,  to 
privileges  and  rights  of  lien, 
contestations  as  to  possession, 
the  jurisdiction  of  the  courts 
and  procedure,  to  the  mode  of 
execution  and  attachment,  to 
public  policy  and  the  rights  of 
the  crown,  and  also  m  any 
other  cases  specially  provided 
for  by  this  code. 

The  laws  of  Lower  Canada 
relative  to  persons,  apply  to  all 
persons  being  therein,  even  to 
those  not  domiciled  there ;  sub- 
ject, as  to  the  latter,  to  the 
exception  mentioned  at  the  end 
of  the  present  article.  A.n 
inhabitant  of  Lower  Canada,  so 
long  as  he  retains  his  domicile 
therein,  is  governed,  even  when 
absent,  by  its  laws  respecting 
the  status  and  capacity  of  per- 
sons ;  but  these  laws  do  not 
apply  to  persons  domiciled  out 
01  Lower  Canada,  who,  as  to 
their  status  and  capacity, 
remain  subject  to  the  laws  of 
their  country.~C .  N .   3  ;  C .  C . 

79,  2189,  2190,  2191.    C.  C.  P.  79, 

80,  212. 

7.  Acts  and  deeds  made  and 
passed   out  of  Lower  Canada 


are  valid,  if  made  according  to 
the  forms  required  by  the  la'w 
of  the  country  where  they  were 
passed  or  made. — C.C.  135,  776. 

8.  Deeds  are  construedaccortl- 
ing  to  the  laws  of  the  country 
where  they  were  passed,  unless 
there  is  some  law  to  the  con- 
trary, or  the  parties  have  agreed 
otherwise,  or  by  the  nature  of 
the  deed  or  from  other  circu  in- 
stances, it  appears  that  the 
intention  of  the  parties  was  to 
be  governed  b^  the  law  of  an- 
other place;  m  any  of  which 
cases,  effect  is  given  to  suc^h 
law,or  such  intention  expressed 
or  presumed.— C .  C .  1016. 

9.  No  act  of  the  legislature 
affects  the  rights  or  preroga- 
tives of  the  crown,  unless  they 
are  included  therein  by  special 
enactment. 

The  rights  of  third  parties, 
who  are  not  specially  men- 
tioned in  any  such  act,  are  like- 
wise exempt  from  the  effect 
thereof,  unless  the  act  is  public 
and  general. 

10.  £very  act  is  public  unless 
declared  to  "be  private.  All  per- 
sons are  bound  to  take  cogniz- 
ance of  public  acts ;  but  private 
acts  must  be  pleaded. — K.  S.  Q. 
5774. 

1 1.  A  judge  cannot  refuse  to 
adjudicate  under  pretext  of  the 
silence,  obscurity  or  insuffi- 
ciency of  the  law.— C.N.  4. 

12.  When  a  law  is  doubtful 
or  ambiguous,  It  is  to  be  inter- 
preted so  as  to  fulfil  the  inten- 
tion of  the  legislature,  and  to 
attain  the  object  for  which  it 
has  passed. 

The  preamble  which  forms 
part  of  the  act,  assists  in  ex- 
plaining it.— C.C.  2615.  C.C.P. 
2,4. 

13.  No  one  can  by  private 
agreement,  validly  contravene 
the  laws  of  public  order  and 


17.  Article  17  of  the  Civil  Code, 
at  it  is  contained  in  article  5775  qf 
the  Revised  Statutes,  and  amended 
by  the  acts  56  Victoria,  chap.  38, 
section  1,  and  60  Victoria,  chapter 
50,  section  I,  is  further  amended  by 
adding  after  the  word  **  as,"  in  the 
third  line  of  clause  6  of  paragraph 
14,  the  words  '*  a  public  holiday 
or  as."— 2  Edvr.  VII,  cap.  12. 


PRELIMINART  TITLE. 


good  mon  Is .  — C.  N.  6,    C.  C.  545, 
760.  872,  989,  990,  1062,  1080,  1258. 

14.  Prohibitive  laws  import 
nullity,  alihough  such  nullity 
be  not  therein  expressed. 

15.  The  word  "shall"  is  to 
be  construed  as  imperative  and 
the  word  *'  may"  as  permissive. 

16.  Peniiltie's,  confiscations 
and  lines  incurred  for  contra- 
ventions of  the  laws,  are  re- 
coverable, unless  it  is  otherwise 
specially  provided,  by  ordinary 

Srocesn  of  la^v,  in  the  name  of 
[er  Majesty,  alone,  or  jointly 
with  another  prosecutor,  before 
any  court  having  civil  juris- 
diction to  the  amount  sought 
to  be  recovered,  except  only  the 
Commissioners  Courts  for  the 
summary  trial  of  small  causes, 
which  are  prohibited  from  tak- 
ing cognizance  of  these  cases. — 
C.C.P.  GO,  a),  180. 

17.  The  words,  terms,  ex- 
pres.sioiis  and  enactments, 
enumerated  in  the  following 
schedule,  whenever  used  in  this 
Code  or  in  any  act  of  the  Pro- 
vincial Liegislature,  have  the 
meaning  and  application  re- 
spectively assigned  to  them  in 
such  Bcbedulc,  and  are  inter- 
preted in  the  manner  therein 
specified,  unless  there  is  some 
Bpeciai  enactment  to  the  con 
trary. 

SCHEDULE. 


ii 


ti 


1.  Each   of     the   expressions 
Her    Ma^iesty,"  "the   King," 

"the  Sovereign,"  "  the  Queen." 
"the  Crown,  means  the  king 
or  the  queen,  his  or  her  heirs 
and  successors,  sovereigns  of 
the  United  Kingdom  of  Great 
Britain  and  Ireland. 

2.  The  words  *'ImperialP  arl la- 
ment" mean  the  Parliament  of 
the  United  Kingdom  of  Great 
Britain  and  Ireland  ;  the  words 
"Federal  Parliament"  mean  the 


Parliament  of  the  Dominion  of 
Canada ;  the  word  *'  Legisla- 
ture'* means  the  Legislature  of 
Quelx»c  ;  the  words  '  Imperial 
acts  or  statutes  "  mean  the  laws 
passed  by  the  Imperial  Parlia- 
ment; the  words  "Federal acts 
or   statutes "    mean    the    laws 

gassed  by  the  Parlianieut  of 
anada ;  '  the  words  "  act," 
**  statute  "  or  "  law  "  used  with- 
out qualification  mean  the  acts, 
statutes  and  laws  of  the  Legis- 
lature of  Quebec ;  the  word 
"  Province,"  when  used  alone, 
means  the  Province  of  Quebec, 
and  the  qualification  "  provin- 
cial "  added  to  the  words  "  act," 
"  statute  "  or  "  law  "  means  the 
acts,  statutes  or  laws  of  the 
Province. 

3.  The  words  "Governor  Gen- 
eral "  mean  the  Governor  of 
Canada  or  the  person  adminis- 
tering the  Government  of  Can- 
ada ;  and  "  Lieutentant-Gover- 
nor"  the  Lieutenant-Governor 
of  the  Province  of  Quebec,  or 
the  person  administering  the 
government  of  the  province. 
'  4.  The  words  "Governor-Gen- 
eral in  Coincil"  mean  the  Gov- 
ernor-General or  person  ad- 
ministering the  (Government 
acting  with  the  advice  of  tlie 
Queen's  Privy  Council  for  Can- 
ada; and  "Lieutenant-Govern- 
or in  Council  "  the  liicutcnant- 
Governor  or  person  administer- 
ing the  Government  act  ing  with 
the  advice  of  the  Executive 
Council  of  the  Province  of  Que- 
bec. 

5.  The  word  "proclamation" 
means  prorlamation  under  the 
Great  Seal,  and  the  words 
"Great  Seal,"  mean  the  (ireat 
Seal  of  the  L^rovince  of  Quebec. 

0.  The  words  "  Canada  " 
"Dominion"  mean  the  Doni- 
iaioM  of  Canada;  the  words 
"     ower  Canada  "  niean  all  that 
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part  of  Canada  which  formerlj 
ronstiluied  the  Province  of 
Lower  Canada,  ami  mean  now 
the  Province!  of  Qiieboc;  and 
the  words  **  Uppt-r  Cj^nada'* 
meaik  that  part  or  Canada  wliich 
formerly  constituted  thi'  Prov- 
ince of  Upper  Caniida  and 
mean  now  the  Province  of  On- 
tario. 

7.  The  words  "  Ui.ited  King 
dom  "  mean  the  \*)nirod  King- 
dom of  Great  Britain  and   Ire- 
land, and  Llie  "  United  States  " 
the  United  States  ot  America. 

8.  The  name  commonly  ^iven 
to  a  country,  place,  body,  cor- 
poration, society,  oflicerj  func- 
tionary, person,  ]»rirt}  nr  tliinji; 
dewij^n  ites  and  me;ins  the  coun- 
try, place,  body,  corporation, 
society,  olilcer,  functionary,  p  r- 
son,  parly  or  tliini^  thus  named, 
without  th«'  necessity  of  more 
amjjle  description. 

9.  Tlie  masculine  ijender  in- 
cludes bolli  sexes,  uiil;>s  it  ap- 
pears by  the  context  that  it  is 
only  api)licable  to  one  of  them. 

10.  The  singular  number  ex- 
tends lo  nuu'e  than  one  person, 
or  more  t!:a!i  one  thing  of  the 
same  sort, whenever  the  context 
admits  of  ^^uch  extension, 

11.  The  word  "person"  in- 
cludes bodies  politic  and  cor- 
rxu'ate,  an<i  exttuids  lo  h«*irs  and 
iopcal  ri'presenlalives,  unhss 
such  meanin^ijc  is  coutr.ary  to 
liw  or  inconsistent  with  the 
particular  circum^lances  oi  the 
ca.se. 

12.  The  words  "  wrilinjr," 
•'  nmnnscript,"and  terms  of  like 
imi)nrt.  Indude  word^  j  rintcd, 
paint'd,  fU^iaxed,  iitho/r.M]>lied 
or  othervA  ise  Ir.jced  or  copi<jd. 

V'\.  The  word  "month  "  means 
a  calendar  month. 

14.  Hy  "holidnvs"  nre  under 
stood  tin-  f«jiiov\  iii^  oa\s  ; 

1.  Sundays. 


2.  New  Year's  Dav. 

3.  The  festivals  of  the  Epi- 
phany, Ash  Wednesday,  Good 
Friday,  Kaster  Monday,  the 
Ascension,  All  Saints  Day,  Con- 
ception and  Christmas  Day. 

4.  The  anniversary  of  the 
birtliday  of  the  sovereign  or  the 
d  ly  fixed  by  proclamation  for 
its'celebraiion. 

5.  The  first  day  of  July  (the 
anniversary  of  the  day  on  which 
the  British  North  America  Act, 
lS(»7,  came  into  force),  or  the 
second  day  of  Jul}'  if  the  first 
be  a  Sunday,  and 

f).  Any  o'th-  r  day  fi.xed  by 
Royal  proclamation  or  by  pro- 
clan  uit  ion  of  the  .i^overnor-gen- 
eialor  of  the  lieutenant  govern- 
or, as  a  day  of  k<'I»"^''J^i1  f'l'^t  or 
thanksgivine^,  or  as  Labour 
Day. 

15.  The  word  *'  oath  "  includes 
the  solemn  aftirnialion  wliich 
certain  ])er.sons  a'e  permitted 
to  M»ake  ins; cad  of  an  oath. 

10.  The  word  "majsMstratc" 
means  a  justice  of  the  peace. 
"Two  justices  of  the  peace" 
mean  two  or  more  ju.stices  sit- 
ting or  acting  together. 

When  anything  i.s  ordered  to 
be  done  bj  or  before  a  justice 
of  the  peace,  magistrate,  func- 
tionar.N  or  public  officer,  one  is 
understood  whose  i)0wer8  or 
jurisdiction  extend  to  the  place 
where  such  thing  ought  to  be 
done. 

The  authority  given  to  do  a 
thing  carries  with  it  all  the 
powers  necessary  for  that  pur- 
pose. 

17.  The  right  of  nominating 
to  an  oftice  or  employment  car- 
ries with  it  that  of  removal. 

IH.  The  duties  imposed  and 
the  powers  conferred  upon  an 
officer  or  public  functionary,  in 
his  ofiicial  capacity,  pass  to  his 
successor,  and  pertain    to   hia 


6lVlL   EIOHYB. 


5 


deputy,  in  so  far  as  they  are 
conjpatible  with  the  charge  of 
the  hitter. 

19.  When  an  act  is  to  be  per- 
formed by  more  than  two  per-  i 
sons,  it  may  be  validly  done  by  \ 
the  majority  of  thera,"except  in 
the   cases   otherwise    specially ; 
provided.  | 

20.  The  pound  HteriiuK  is  I 
equivalent  to  the  sum  of  iour  , 
di)liitrs  eighty-six  cents  and 
two-thirds,  or  one  pound  four 
shillings  and  four  pence  cur- 
rency. The  *'  sovereign  "  is*  of 
like  value. 

21.  The  words  *'  inhabitant  of 
Lower  Canada,''  or  *'  inhabitant 
of  the  Province  of  Quebec," 
mean  a  person  having  hisdonii- 
cile  in  the  Province  of  Quebec 

22.  The  term*^  "act*  of  civil 
jititus"  mean  the  entries  made 
iu  ilie  re;;isters  kept  according 
to  law,  to  establish  births,  mar- 


riages and  burials.  '*  iiegihtei-s 
of  civil  status  *'  are  tiie  books  so 
kept  and  in  which  such  acts  are 
ent-ered.  '*  Oditcrs  of  civil 
status"  are  those  entrusted 
with  the  keeping  of  such  regis- 
ters. 

24.  By  "bankruptcy"  is  meant 
the  condition  of  a  trader  who 
has  di->contiiiued  his  payments. 

24.  A  "  frrt nitons  event  is 
one  which  is  unforeseen,  and 
caused  by  su{jerior  force,  u  hich 
it  was  impos.vii)le  lo  resist.-  li. 
S.  Q.,577o;  C.  C.  P.  5,  7,  ;i21. 

Clause  3  of  pani graph  14 
of  the  schedule  lo  arti«lel7  is 
replaced  by  the  folliwing  : 

"3.  The'tesrival  of  tlie  lw>ii)h- 
any,  Asli  We<lnesday,  (iood 
Friday,  i'Jtisrer  Mini  day,  the 
Ascension,  All  S  liiits"  Day,  Con- 
ception and  Christ  mas  Day." 
-  n{i  Vict.,  ISIK^  ch.  38,  s.  1. 
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CHAPTER  FIRST. 

OF    THE    ENJOYMRVT    OF    CIVIL 
RinHTS. 

18.  Every  British  subject  is, 
as  regards'  the  enjoyment  of 
civil  rights  in  Lower  Cn-  ada. 
on  the  same  footing  as  those 
born  therein,  saving  the  speciil 
rules     relating     to     domicile. 


-C.  X.  8;  Capit.  Que.  1750; 
Treaty  of  St.  Cc.-main,  ITOM. 

11>.  The  (jiiality  of  liritlsjj 
sul'JL'Ct  is  .•u'(juiT'('d  cifhtT  by 
right  of  birll),  <»r  by  oi)C' ration  of 
la^v.-  C.  N.  7. 

*20.  A  ])t-i  son  born  in  any  pari 
of  the  Jirili.sh  c-nii)irc%  even  of 
an  Mlirn.  is  a  Bi-itish  sTibject  by 
right  of  l)irlh,  as  also  is  he 
whose  father  or  grandfather  by 
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the  father^s  side  is  a  British  sub- 
ject, although  he  be  himself 
born  in  a  foreign  country  ;  sav- 
ing the  exceptions  resulting 
from  special  laws  of  the  empire. 
—C.  N.  10. 

21.  An  alien  becomes  a  Brit- 
ish subject  by  operation  of  law, 
by  conforming  to  the  renditions 
the  law  prescribes.— C.  N.  9. 

22.  These  conditions,  in  so 
far  as  they  are  prescribed  by  the 
laws  of  the  Dominion,  are  : 

1.  Residence  in  Canada  dur- 
ing three  years  at  least,  or  ser- 
vice during  at  least  three  years 
under  the  Government  of  Can- 
ada, or  under  the  Government 
of  one  of  the  Provinces  of  Can- 
ada, with  the  intention  when 
naturalized  to  eit))cr  reside  in 
Canada,  or  to  serve  under  the 
Government  of  the  Dominion, 
or  under  the  Government  of  one 
of  the  Provinces  of  Canada  ; 

2.  Taking  the  oath  of  resid- 
ence or  of  service  and  that  of 
allegiance  required  by  law  ; 

3.  Procuring  from  the  proper 
court,  with  the  nect^ssary  forni- 
al.ities,  the  certificate  of  na- 
turalization required  by  law. 
-R.  S.  Q.  6228;  R.  S.  C.  c.  113. 

23«  An  alien  woman  is  na- 
turalized by  the  mere  fact  of  the 
marrjage  she  contracts  with  a 
British  subject— C.  N.  12,  19. 

24.  Naturalization  confers  in 
Lower  Canada,  on  him  by  whom 
it  is  obtained,  all  the  rights  and 
privileges  he  would  have  if  born 
a  British  subject.— C.  N.  13. 

25.  Aliens  have  a  right  to 
acquire  and  transmit  by  gratui- 
tous or  onerous  title,  as  well  as 
by  succession  or  by  will,  all 
moveable  and  immoveable  pro- 
perty in  Lower  Canada,  in  the 
same  manner  as  British-born  or 


naturalized  subjects. —C.  N.  11 ; 
C.  C.  609 

26.  Aliens  cannot  serve  as 
jurors. -R.  S.  Q.  5776,  6229; 
K.  S.  C.  c.  174. 

27.  Aliens,  although  not 
resident  in  Lower  Canada,  may 
be  sued  in  its  courts  for  the 
fulfilment  of  obligations  con- 
tracted by  them  even  in  foreign 
countries. 

2S.  Any  inhabitant  of  Lower 
Canada  may  be  sued  in  its 
courts  for  the  fulfilment  of  ob- 
ligations contnicted  in  foreign 
countries  even  in  favor  of  a 
foreigner. 

29.  Repealed  by  60  Vir.  (1897), 
Cap.  50,  sec.  2.  Vide  C.  C.  P. 
art.  179. 

CHAPTKR  SECOND. 

OF  THE  LOSS  OP  CIVIL    RIGHTS 

30.  Civil  rights  are  lose : 

1.  In  the  cases  which  are  pro- 
vided for  by  the  laws  of  the 
British  Empire. 

2.  Bv  civii  death. 

SECTION  I. 

0/  Civil  Death. 

31.  Civil  death  results  from 
condemnation  to  certain  cor- 
poral punishments. — C.  N.  22.^ 

32.  Condemnation  to  death 
carries  with  it  civil  death. 
-C.  N.  23. 

33.  Civil  death  also  i-esults 
from  the  condemnation  to  any 
other  corporal  punishment  for 
life. 

34.  The  disabilities  which  re- 
sult as  regards  pei*son8  profess- 
ing the  Catholic  religion,  from 

!  religious  profession  by  solemn 


^  Vide  Criminal  Code,  b.  965,  as  to  Civil  Death. 
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and  perpetual  vows  made  by 
them  in  a  religious  community 
recc^ized  at  the  time  of  the 
2essioB  of  Canada  to  England 
and  Bubsequently  approved,  re- 
main subject  to'  the  laws  by 
which  they  were  governed  at 
that  period.— C.  C.  70  et  s. 

SECTION  II. 

0/  the  Effects  of  Civil  Death, 

35.  Civil  death  carries  with 
it  the  loss  of  all  the  property 
of  the  party  attainted,  which 
is  connscated  to  the  crown. 
-C.N.  25. 

36.  A  person  civilly  dead  : 

1.  Cannot  take  or  transmit  by 
succession.— C.  N.  25. 

2.  He  can  neither  dispose  of 
nor  acquire  property,  whether 
inter  vivos  or  by  will,  and 
whether  by  gratuitous  or  oner- 
ous title  ;  he  can  neither  con- 
tract- nor  possess  property,  but 
he  may  receive  maintenance. 
-C.  N.  25. 

3.  He  can  neither  be  appoint- 
ed tutor  nor  curator,  nor  take 
part  in  the  proceedings  relative 
to  such  appointment. 

A.  He  cannot  be  a  witness  to 
any  solemn  or  authentic  deed, 
nor  can  he  be  admitted  to  give 


evidence  in  a  court  of  justice  or 
to  serve  as  a  juror. 

5.  He  cannot  be  a  party  to  a 
suit,  either  as  plaintiff  or  de- 
fendant. 

6.  He  is  incapable  of  contract- 
ing a  marriage  that  will  pro- 
duce any  civil  effect. 

7.  Marriage  previously  con- 
tracted by  him  is  dissolved  for 
the  future,  in  so  far  as  regards 
its  civil  effects  only ;  the  mar- 
riage tie  subsists. 

8.  His  consort  and  his  heirs 
mav  respectively  exercise  the 
rights  and  actions  to  which 
natural  death  would  give  rise  ; 
saving  rights  to  survivorship, 
to  which  civil  death  only  gives 
rise  when  that  effect  results 
from  the  terms  of  the  marriage 
contract.— O.  C.  284,  479,  608, 
8:35,  844, 986, 1208, 1295, 1310, 1350, 
1403,  1438;  C.  C.  P.  78,  314. 

37.  Civil  death  is  incurred 
from  the  time  of  the  sentence. 
—C.N.  26. 

38.  Pardon,  liberation,  and 
the  remission  of  the  penalty  or 
its  commutation  to  another 
which  does  not  carry  with  it 
civil  death,  restore  the  civil 
ability  of  the  person  condemned, 
but  without  any  retroactive 
effect,  unless  such  effect  be 
specially  granted  by  Act  of 
Parliament. 


TITLE    SECOND. 

OF  ACTS  OF  CIVIL  STATUS. 


CHAPTEK  FIRST. 

tiBNERAL  PROVISIONS. 

30.  In  acts  of  civil  status 
nothing  is  to  be  inserted  either 
by  note  or  recital,  but  what  it 


is  the  duty  of  the  parties  to 
declare.— C.N.  35. 

40.  In  cases  where  the  par- 
ties are  not  obliged  to  appear 
in  person  at  the  making  of  an 
act  of  civil  status,  they  may  be 
represented     by    an   attorney, 
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specially   authorized    to    that 
effect.— ex.  36. 

41.  The  public  officer  reads 
to  the  parties,  or  to  their  at  tor- 
ney,  and  to  the  witnesses,  the 
act  which  he  makeii.~C.N.  87. 
.  42.  Acts  of  civil  ntiitus  are 
inscribed  in  two  registers  of 
the  same  tenor,  kept  for  each 
Roman  Catholic  parish  chuj^ch, 
church,  private  ch-ipcl  or  mis- 
sion,  and  for  each  Protestant 
church  or  congregation  or  other 
religiouB  community,  eutitle<l 
by  law  to  keep  such  rejs^isters. 
each  of  which  is  authentic,  ana 
has  in  law  equal  authority.— 
R.S.Q.  5777.1 

42a.  The  duplicate  registers 
for  acts  of  civil  status  may  be 
divided  into  three  volumes,  one 
for  acts  of  births,  one  for  acts 
of  marriage,  and  the  third  for 
acts  of  burial  ;  or  into  two  vol- 
umes, one  for  act^  of  birtli  and 
of  marriage,  and  the  other  for 
acts  of  burial. 

Such  volumes  of  the  duplicate 
registers  may  be  either  blank, 
or  may  be  prepared  with  print- 
ed forms,  running  consecu- 
tively through  eaoli  volume ; 
but  when  one  volume  is  used 
for  acts  of  birth  and  of  niar- 
riage,  the  flrbt  part  shall  con- 
tain, in  consecutive  order,  tlie 
forms  for  acts  of  birth,  and  the 
last  part,  the  forms  for  acts  of 
marriage. —-/f/.  .5778. 

426.  Whenever  the  duplicate 
registers  are  divided  into  vol- 
umes and  are  in  print<^d  forms, 


a  sufficient  number  of  blank 
pages  shall  be  placed  at  the  end 
of  tlie  volume  for  the  cert iflcatCvS 
of  death  of  ijei'sons  whose 
bodies  have  been,  before  burial, 
delivered  to  a  school  of  medi- 
cine or  university  for  the  pur- 
poses of  the  study  of  anatomy. 
-Id. 

42c.  An  alphabetical  index  i« 
made  at  the  end  of  each  duplic- 
ate of  the  registers  of  civil 
status  for  each  church,  congreg- 
ation or  other  religious  com- 
munity, by  the  person  entitle<l 
by  law  to  keep  such  registers. 
-Id. 

43.  The  regiiiters  are  fur- 
nished by  the  churches,  con- 
gregations or  religious  com- 
munities, and  must  be  in  the 
form  prescribed  by  the  Code 
of  Civil  Procedure.— C.  C.  P. 
1311  et  s. 

44.  Ti»e  registers  are  kept  by 
the  rector,  curate,  priest  or 
minister  having  charge  of  the 
chuivhes,  congregations  or  reli- 
gious communities,  or  by  any 
other  oflicer  entitlea  so  to  do. 

In  tlie  case  of  Roman  Catholic 
churches,  private  chapels  or 
missions,  they  are  kept  by  any 
prie<<t  authorized  by  competent 
ecclesiastical  authority  to  cele- 
brate marriages  or  adminis- 
ter baptism  and  perform  the 
rites  of  burial.-  R.  S.  Q.,  5779  ; 
C.  C.  129. 

45.  The  duplicate  register  so 
kept,  before  it.  is  used,  must,  at 
the  instance  of  the  i)arty  keep- 


i  The  Protestant  churches  or  congregation.^  referred  to  in  article  4'2  of  the 
Civil  Cixie,  comvri.«'e  all  churches  and  congrcpationH  in  communion  with  the 
Cburoh  of  England  or  Scotland,  and  the  soveml  religious  cou^munities  and 
denominations  in  the  Province,  mentioned  in  the  special  act?  concerning 
them,  and  the  priests  or  ministers  thereof,  who  may  validly  soleioniae 
raorriagpt  and  may  obtain  and  keep  retripters  of  civil  Htatu^,  subject  to 
the  proviiiona  of  th«  said  acts  with  reference  to  each  of  them  respect- 
ively—R.fl.Q.  6499. 

VidbK.  S.  Q.  •'^500  etf.  foripecial  provisions  a«  to  registers  of  oivi(  status  in 
a  oortain  portion  of  the  district  of  Sagueuay* 
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\ug  it,  be  preeented  to  one  of  the 
juapces  of  the  Superior  Court  or 
to  the  prothonotary  of  the  dis- 
trict, or  to  a  clerk  of  the  Circuit 
Court  in  the  county,  to  be  by 
such  judge,  prothonotary  or 
clerk,  numbered  and  initialed  in 
the  manner  prescribed  by  the 
Code  of  Civil  Procedure. 

In  the  case  of  Roman  Catholic 
churches,  private  chapels  or 
miHRions,  the  register  must  be 
granted  under  the  name  men- 
tioned in  the  certificate  of 
authorization  by  the  bishop,  the 
ordinary  of  the  diocese,  the 
vicar  general,  or  the  adminis- 
trator, and  the  priest  on  pre- 
senting the  register  for  authen- 
tication must  exhibit  the  certi- 
ficate of  authorization.— R.S.Q. 
5780;  C.  C.  P.  1311. 

40.  Acts  of  civil  status,  as 
soon  as  they  are  made,  are  in- 
scribt'd  in  the  two  registers  in 
successive  order  and  without 
blanks;  erasures  and  marginal 
notes  are  acknowledged  and 
initialed  by  all  those  who  sign 
the  body  of  the  act.  Everything 
must  be  written  at  length  with- 
out abbreviation  or  'figures.— 
C.  N.  42. 

47.  Within  the  first  six 
weekd  of  each  year,  the  person 
who  kept  the  said  re^istere,  or 
wlio  has  charge  thereof,  de- 
posits in  the  office  of  the  pro- 
thonotary of  the  Superior  Court 
of  the  district  in  which  the  reg- 
isters were  kept  one  of  the 
said  duplicates. 

Such  delivery  is  acknow- 
ledged by  a  receipt  which  the 
prothonotary  is  bound  to  give 
free  of  charge.— R.S.Q.  5781. 

48.  Within  six  months  after 
such  deposit,  each  prothonotary 
is  bound  tx)  verifv  the  condition 
of  the  registers  deposited  in  his 
office,  and  to  draw  up  a  sum- 


mary i*eport  of  such  verific- 
ation.—Id.  578*2. 

40.  The  other  duplicate  regis- 
ter remains  in  the  custody  and 
possession  of  the  priest,  minis- 
ter or  01  her  officer  who  kept  the 
same,  to  be  by  him  preserved 
and  transmitted  to  his  succes- 
sor in  office. 

In  the  case  of  a  Roman  Cath- 
olic mission,  such  other  duplic- 
ate is  deposited  by  the  priest 
in  charge  of  such  mission  at 
the  palace  of  the  bishop  of  the 
diocese  to  which  the  mission 
belongs:  and  for  the  purpose  of 
authenticating  copies  or  ex- 
tracts from  any  such  register 
and  forallotlier  purposes  con- 
nected therewith,  the  bishop  or 
his  secretarj^  is  deemed  to  he  the 
depositary  tliereof— /'^  o7KS  ; 
C.C.P.  \fiV2. 

50.  The  depositary  of  either 
of  the  regihlers  is  bound  to  give 
extracts  thereof  to  any  person 
who  may  require  the  same  ;  and 
such  extracts,  being  certiUod 
and  sigiiL'd  by  him  are  authen- 
tic.-C\N.44. 

31.  On  proof  that,  in  any 
parish  or  religious  eonimunity 
no  registers  have  been  kept,  or 
that  they  are  lost,  tlie  births, 
marriages  and  deaths  may  be 
proved  cither  by  fjunily  recris- 
ters  and  papers,  or  other  writ- 
im?s,  or  ov  witnesses. — C.  N. 
46-C.C,  15(5,2:32,  23:^. 

52.  Every  dp]K)sitaiy  of  such 
registers  is  civilly  responsible 
for  any  alteration  made  tlierein, 


saving  liis  recourse,  if  anv  Umtc 

y  aiterin 
the  same.~C.N.  i")! 


be,  against   the  party 


g 


53.  Kvery  infraction  of  any 
article  of  tliis  title  by  any  of 
the  officers  therein  named, 
which  does  not  amount  to  a 
criminal  oitence,  and  which  is 
not  punishable  as  such,  is  pun- 


Id 
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ished  by  a  peiMJty  not  exceed- 
ing eighty  dollars,  nor  teas  than 
eight.-C.N.  50;  C.C.P.  1313. 

03a.  The  father,  or  in  case  of 
his  death  or  abnence  the  moth- 
er, of  every  child  born,  who  has 
not  caused  such  child  to  be  bap- 
tized, or  who,  being  of  a  creed 
other  than  Roman  Catholic,  has 
not  caused  the  birth  of  such 
child  to  be  registered  by  the 
persons  authorized  to  keep  a 
register  of  acts  of  civil  status, 
is  bound  to  cause  the  birth  of 
such  child  to  be  registered 
within  four  months  from  the 
date  thereof,  at  the  office  of  the 
secretary-treasurer  or  of  the 
clerk  of  the  municipality  or  city 
of  his  domicile,  or  else  with  the 
nearest  iustice  of  the  peace ; 
and  the  latter  shall  during  the 
Arst  two  weeks  of  the  month  of 
January  in  each  year,  make  to 
the  secretary-treasurer  or  to 
the  clerk  of  the  municipality  or 
city  a  report  of  the  births  by 
him  so  registered. 

The  secretary-treasurer  or 
clerk  of  the  municipality  or  city 
shall  each  year  during  the 
month  of  January  transmit  a 
statement  of  such  births  to  the 
office  of  the  provincial  secret- 
ary.-R.S.Q.  5784. 

5»6.  Every  person  authorized 
to  celebrate  marriages,  or  to 
preside  at  burials,  who  is  not 
authorized  to  keep  registers  of 
Civil  Status,  shall  immediately 
prepare,  in  accordance  with  the 
provisions  of  the  Civil  Code,  an 
act  of  every  marriage  which  he 
celebrates,  and  of  ever>'  burial 
at  which  he  presides,  and,  with- 
in thirty  days  after  such  mar- 
riage or  burial,  forward  the 
same,  with  a  solemn  declaration 
attesting  the  truth  thereof,  to 
the  prothonotary  of  the  district 
in    which    the   marriage    was 


celebrated  or  the  burial   took 
place.— 57  V.  c.  44. 

CHAPTER  SECOND. 

OF  ACTS  OF  BIRTH. 

64.  Acts  of  birth  set  forth 
the  day  of  the  birth  of  the  child, 
that  of  its  baptism,  if  per- 
formed, its  sex,  and  the  names 
given  to  it ;  the  names,  sur- 
names, occupation  and  domicile 
of  the  father  and  mother,  and 
also  of  the  sponsors,  if  any 
there  be.— 0,  N.  57. 

55.  These  acts  arc  signed  in 
both  registers,  by  the  officer 
officiating,  by  the  father  and 
mother  ii  present,  and  by  the 
sponsors  if  any  there  be ;  If  any 
of  them  cannot  sign,  their 
declaration  to  that  effect  is 
noted. -C.  N.  39. 

56.  When  the  father  and 
mother  of  any  child  presented 
to  the  public  officer  are  either 
or  both  of  them  unknown,  the 
fact  is  mentioned  in  the  regis- 
ter .-C.  N.  55,  66,  58  ;  C.  C,  2^2. 

CHAPTER  THIRD. 

OF  ACTS  OF  MARRIAGE. 

57.  Before  solemnizing  a 
marriage,  the  officer  who  is  to 
perform  the  ceremony  must  be 
furnished  with  a  certificate 
establishing  that  the  public- 
ation of  bans  required  oy  law 
has  been  duly  made ;  unless  he 
has  published  them  himself,  in 
which  case  such  certificate  is 
not  necessar}'.— C.  N.  63 ;  C.  C. 
130  et  s.  157. 

58.  This  certificate,  which  is 
signed  by  the  person  who  pub- 
lisned  the  bans,  mentions,  as 
do  also  the  bans  themselves,  the 
names,  surnames,  qualities  or 


*59»/ln  fto  far  as  regards  the  ftolomlsa*- 
tion  of  narriage  "by  nlniftters  of  any 
rollgloa*<donoBilnatlon  other  than  the 
Roaan  Satholio  religion t  aarriage 
lloeneee  are  iaaued  by  the  Department 
of  the  ProTinolal  Treaettrert  under  the 
hand  and  eeal  of  the  Lieotenant*  GoTem-* 
or  9  who  for  the  porpoae  thereof  ie  the 
oonpetent  authority  under  the  preeedlag 
artiele. 

The  minister  I  who  has  performed  any 
marriage  eeremony  under  the  authority 
of  eueh  lieeneoi  is  not  eubjeet  to  any 
aotlon  or  liability  for  damages  or  othev^ 
wisOf  by  reason  of  there  being  any 
legal  impediment  H  the  marriage t  nnles& 
at  the  time  when  he  performed  such 
eeremony  I  he  was  aware  of  the  exlstenee 
of  sueh  iaipediment**. 
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occupations  and  domiciles  of 
the  partieis  to  be  married,  and 
whether  they  are  of  age  or 
minors ;  the  names,  surnames, 
occopatlons  and  domiciles  of 
their  fathers  and  mothers,  or 
the  name  of  the  former  husband 
or  wife.  And  mention  is  made 
of  III  is  certificate  in  the  act  of 
marriage.— C.  N.  63,  106 ;  C.  C. 
65,  s.  4. 

59.  The  marriage  ceremony 
may,  however,  be  performed 
without  this  certificate,  if  the 
parties  have  obtained  and  pro 
duce  a  dispensation  or  license, 
from  a  competent  authority, 
authorizing  the  omission  of  the 
publication  of  bans.— C.  N.  63; 
C.  C.  65,  fi.  4,  134.  157. 

"Vftn  Fn  nn  fur  m  rrgnri 
solemnization  of  marriage 
Protestant  ministers  of  A,ne 
Gospel,  marriage  licenses  are 
iftsaed  by  the  department  of 
the  provincial  secretaiy  under 
the  hand  and  seal  o^tbe  Lieu- 
tenant-Governor, 
purposes  thereo; 
petent  authoricy 
preceding  artf^e. 

The  minmer,  who  has  per- 
formed any  marriage  ceremony 
under  the  a  ithority  of  such 
license, yis  not  subject  to  any 
action ^r  liability  for  damages 
or  otherwise,  by  reason  of  there 
being  any  legal  impediment  to 
the'niarriage,  unless,  at  the 
ti^e  when  he  i  erformed  such 

iremony,  he  was  aware  of  the 

Hiueut. 
—R.S.Q.  5785. 

60.  If  the  marriage  be  not 
soleninized  within  one  year 
from  the  last  of  the  publications 
required,  they  are  no  longer 
snnicient,  and  must  be  renewed. 
-C.  N.  66. 

61.  In  the  case  of  an  opposi- 
tion«  the  disallowance  thereof 
must  be  obtained  and  be  noti- 


4io  for  the 

is  the  coni- 

under    the 


fled  to  the  officer  charged  with 
the  solemnization  of  the  mar- 
riage.—C.  C.  136  et  8.fC.  C.  P. 
1109. 

62.  If,  however,  the  opposi- 
tion be  founded  on  a  simple 
promise  of  marriage,  it  is  of  no 
eitect,  and  the  nmrriage  is  pro- 
ceeded with  as  if  no  such  oppos- 
ition had  been  made. 

63.  The  marriage  is  solem- 
nized at  the  place  of  the  domicile 
of  one  or  other  of  the  parties.  If 
Kolenmized  elsewhere,  the  per- 
son officiating  is  obliged  to 
verify  and  ascertain  the  iden- 
tity of  the  parties. 

For  the  purposes  of  marriage, 
domicile  is  established  by  a 
residence  of  six  months  in  the 
same  place.— C.  N.  74  ;  C.  C.  131. 

64.  The  act  is  signed  by  the 
officer  who  solemnizes  the  mar- 
riage, l)y  the  pai'ties,  and  by  at 
least  two  witnesses,  related  or 
not,  who  have  lieen  present  at 
the  ceremony ;  and  if  any  of 
them  cannot  si^n,  their  declara- 
tion to  that  ett'ect  is  noted. 

65.  In  this  act  are  set  forth  : 

1.  The  day  on  which  ihe  mar- 
riage was  solemnized ; 

2.  The  names,  surnames,  qual- 
ity or  occupation  and  domicile 
of  the  parties  married,  the 
names  of  the  father  and  mother 
of  each,  or  the  name  of  the 
former  husband  or  wife  ; 

3.  Whether  the  parties  are  of 
age,  or  minors ; 

4.  Whetherthey  were  married 
after  publication  of  bans,  or 
with  a  dispensation  or  license  ; 

5.  Whether  it  was  with  the 
consent  of  their  father,  mother, 
tutor  or  curat^or,  or  with  the  ad- 
vice of  a  ffiniily  council,  when 
such  consent  or  advice  is  re- 
quired ; 

6.  The  names  of  the  witnesses, 
and  wlictlier  they  are  related  or 
allied  to  the  parties,  and  if  so, 
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on  wliich  side,  aud  in  what  de- 
cree ' 

7.  'that  there  has  Iwen  no  op- 
position, or  that  any  opposition 
made  lia.s  been  disallowed. 

CIIAPTEK  FOURTH. 

OF  ACTS  OK   BURIAL.^ 

66.  No  burial  can  take  place 
before  the  expiration  of  twenty- 
four  hours  after  thi»  decease ; 
and  whoever  knowingly  takes 
part  in  any  burial  before  the 
expiration  of  such  time,  except 
in  cases  provided  for  by  police 
regulations,  is  subject  to  a  pen- 
alty of  twenty  dollars. —C.  N. 
77. 

66rt.  It  belongs  solely  to  the 
Roman  Catholic  ecclesiastical 
authority  to  designate  the  place 
in  the  cemetery,  in  which  each 
individual  of  such  faith  shall  be 
buried :  and  if  the  deceased 
canuDt,  according  to  the  canon 
rules  and  laws,  in  the  judgment 
of  the  ordinary,  be  interred  in 
ground  consecrated  by  the  li- 
turgical prayers  of  such  religion, 
he  receives  civil  burial,  in 
ground  reserved  for  that  pur- 
pose and  adjacent  to  the  ceme- 
tery.-R.  S.  Q.  57Srt. 

6*7 .  The  act  of  burial  men- 
tions the  day  of  the  burial,  and 
that  of  the  d'eath,  if  known,  the 
names,  surnames,  and  quality 
or  occupation  of  the  deceased  ; 
and  it  is  signed  by  the  person 
performing  the  burial  service 
and  by  two  of  the  nearest  rela- 
tions or  friends  there  present  ; 
if  they  c^innot  sign,  mention  is 
made'thcreof.— ('.  X.  l\i. 

6H.  The  provisions  of  the  two 
preceding  articles  ap])ly  to  re- 
ligious   communities  aiid  hos- 


pitals   where   burials   are  per- 
mitted. 

69.  When  there  is  any  sign 
or  indication  of  death  having 
been  caused  by  violence,  or 
when  there  arc  other  circum- 
stances which  give  reason  to 
suspect  it,  or  when  the  death 
liappens  in  any  prison,  asylum, 
or  place  of  forcible  confinement 
other  than  lunatic  asylums,  the 
burial  cannot  be  proceeded  with 
until  it  is  authorized  by  the 
coror»er  or  other  officer  whose 
duty  it  is  to  inspect  the  body  in 
such  casP8.~C.  N.  81. 

60a.  The  body  of  no  person 
who  died  of  a  contagious 
disease  shall  be  disinterred  un- 
til after  the  expiration  of  five 
years  from  its  interment,  or  of 
such  period  as  may  be  fixed  by 
the  Provincial  Board  of  Health, 

Subject  to  the  preceding  pro- 
vision and  by  observing  the 
formalities  proscribed  by  the 
law  respecting  interments  and 
disinterments,  one  or  more 
bodies  may  be  removed  from 
any  church,  chapel  orceihetery, 
for  the  purpose  of  building,  re- 
pairing or  selling  such  church, 
chiipel  or  cemetery,  or  re-interr- 
ing the  bodies  in  another  part 
of  the  same,  or  in  any  other 
church,  chapel  or  cemetery,  or 
of  rebuilding  or  repairing  the 
tomb  or  coftui  in  which  a  body 
is  buried.    R.  S.  Q.  5788. 

CHAPTER  FIFTH. 

OF  ACTS  OF  RELIGIOUS    PRO- 
FESSION. 

70.  In  every  religious  com- 
munity in  which  profession 
may  be  made  by  solemn  and 
perpetual  vows,   two  regibters 


1  Vide  R.  S.  Q.  3458  et  s.,  as  to  Tnterment."  and  Disinterments. 
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of  the  «ame  tenor  are  kept,  In 
which  are  inscribed  the  acts  es- 
tablishing the  taking  of  such 
vows. — C.  C.  'M. 

71.  These  registers  are  num- 
bered and  iniriaied  like  the 
other  registers  of  civil  status, 
and  the  act.s  are  inscribed 
therein  in  the  manner  pre- 
scribed in  article  46.— C.  C.  45  ; 
C.  C.  P.  1311  ets. 

72.  The  acrs  set  forth  the 
names  and  surnames,  and  the 
age  of  the  person  making  pro- 
tes:«ion,  the  place  of  her  birth, 
and  the  names  and  surnames 
of  her  father  and  mother.  They 
are  si;^ed  by  the  party,  by  the 
superior  of  the  community,  by 
the  bi>hop  or  otijer  ecclesiastic 
w)io  pertorms  the  ceremony, 
and  by  two  of  the  nearest  infla- 
tions, or  by  two  friends  who 
were  present. 

73.  The.  registers  are  used 
during  live  years,  after  which 
one  of  the  duplicates  is  depos- 
ited in  the  manner  declared  in 
article  47,  and  the  other  remains 
witb  the  community  to  form 
part  of  its  records. 

74.  Extracts  of  such  regis- 
tei^s,  signed  and  certified  by  the 
superior  of  the  community,  or 
the  depositary  of  one  of  the  du- 
plicates, are  authentic,  and  are 
delivered  by  one  or  other  of 
them  at  the  option  and  on  the 
demand  of  those  requiring 
them.— C.  C.  50. 

CHAPTER  SIXTH. 

OF   THE  RECTIFICATION   OF  ACTS 
ANU  RKGI.STKRS  OF  CIVIL 

STATUS. 

75.  If  any  error  has  been 
committed  In  the  entry  made  in 
the  register  of  an  act  of  Civil 
Status,  the  court  of  original 
jurisdiction     in    the   ottice    of 


which  such  register  is  or  is  to 
be  deposited  may,  at  the  in- 
stance of  any  interested  party, 
order  such  error  to  be  recititied 
in  presence  of  the  other  parties 
interested.— C.  N.  m;  C.  C.  P. 
1314  et  s. 

7tt.  The  depositaries  of  the 
registers,  on  receipt  of  a  copy  of 
any  jndgn^ent  of  rectification, 
are  bound  to  inscril>e  the  natne 
on  the  margin  of  (he  act  so  rec- 
tified, and  if  there  be  no  mar- 
gin, then  on  a  sheet  of  paj)er 
which  remains  annexed  there- 
to. 

77.  If  an  act  which  ou'jrht  to 
have  been  inserted  in  llie  reg- 
ister be  entii-ely  omitted,  the 
same  court  may.  at  the  instance 
of  one  of  the  parlies  interestefl, 
the  others  bt'iDjr  untitled,  order 
that  such  omission  be  siij)])ii('fl, 
and  the  judgment  so  orderinjr 
is  inscribed  on  the  margin  of 
the  said  registers,  at  tiie  place 
where  the  act  so  omitted  ons^ht 
to  have  been  entered,  and  if 
there  be  no  margin,  Then  on  a 
sheet  of  paper  whi<h  reinaiiis 
annexed  thereto.— C.  N.  iJJK 

7H.  The  judgment  of  n'ctifir- 
ation  cannot,  at  any  tijne,  be 
set  up  s'^ainst  tl>ose  wlm  did 
not  seek  it,  or  who  were  not 
duly  notified.— C.  N.  1(K). 

CHAPTER  SEVENTH 

OF  RlvPLAClX(;  HIXJISTKHS  OF 
C;IVIL  STATi:s  WIIUH  HAVK 
BEK.V  LOST  OR  DESIROYKI). 

7H(f.  W  henever  registers  of 
Civil  LStalus  ha\el)een  lust  or 
destroyed,  in  whole  or  in  part, 
the  oOicer  ciiargcd  \%itli  ke.'i)iug 
them  may.  upon  a  resolution  ol 
thQ  /((hrifpfCy  trustees,  or  reli- 
gious comnmnity  interested,  es- 
tablishing such  lo^s  or  destruc- 
tion, obtain  from  the  prothono- 
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tary  of  the  district^  in  whose 
office  such  registers  are  de- 
posited, a  copy  of  the  whole  or 
of  any  part  thereof  on  payment 
of  six  cents  for  each  certificate 
of  baptism  or  of  burial,  and  of 
eighteen  cents  for  each  certi- 
.  ficate  of  marriaive. 
"7^  786.  The  registers  and  books 
necessary  for  making  such 
copies  are  furnished  by  the 
fahriqvLe^  trustees,  or  religious 
community  interested,  and 
must  be  numbered  and  initialed 
in  thd  manner  prescribed  by 
the  code  of  civil  procedure. 
— C.  C.  P.  1311. 

ISc,  Such  copy  of  the  reg- 
isters must  be  a  fac  simile  of 
the  sole  existing  duplicate. 

78c?.  The  certificate  of  au- 
thenticity of  such  copies  of  reg- 
isters must  be  appended  by 
the  prothonotary  after  the  last 
entry  in  each  book  or  register. 

78<!.  Every  copy  of  registers, 
so  authenticated  and  delivered, 
is  considered  as  an  original  reg- 
ister ;  and  extract^,  certified  oy 
the  depositary  of  the  said  reg- 
isters, are  authentic  ;  but  sucli 
depositary  must  declare,  in  the 
oxtrac..H  which  he  delivers,  that 
the  registers  from  which  they 
are  taKen  are  copies  so  certified, 
of  the  only  existing  duplicate. 

78/".  Any  person  authorized 
to  keep  registers  of  Civil  Status, 


may,  with  the  authorization  of. 
the  fab-rique^  trustees,  or  relig- 
ious community  interested,  at 
the  expense  of  the  parish, 
church,  mission,  congregation 
or  religious  community  to 
which  he  is  attached,  replace, 
in  so  far  as  the  writing  may  be 
deciphered,  the  said  registers 
of  Civil  Status  kept  up  to  the 
year  1800,  in  his  custody,  by 
others,  reproducing  them  as  ex- 
actly as  possible. 

78^.  Any  such  person,  so  au- 
thorized to  keep  registers  of 
Civil  Status,  after  having  care- 
fully compared  such  copy  kept 
by  ifiim  with  the  original,  must 
affix  at  the  end  thereof  a  certi- 
ficate attesting  that  it  has  been 
examined  and  compared  and 
that  it  agrees  with  the  register 
of  which  it  is  a  copy. 

Such  certificate  is  made  under 
oath  before  the  prothonotary  of 
the  Superior  Court  of  the  dis- 
trict. 

Such  copy  must  be  authentic- 
ated and  initialed  by  the  pro- 
thonotary before  being  used. 

IHh.  Notwithstanding  the 
authenticity  of  such  copy, 
which  has  the  same  effect  as  the 
orginal  register,  the  latter  must 
be  preserved,  so  that  reference 
may  be  had  thereto.— 60  V.,  C. 
50.  s.  3.  ^ 
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79.  The  domicile  of  a  person, 
for  all  civil  purposes,  is  at  the 
place  where  he  has  his  principal 
establishment.— C.  N.  10.3-6 ; 
C.  C.  6,  63, 1152  ;  C.  C.  P.  »4  et  s. 

80.  Change  of  domicile  is  ef- 


fected by  actual  residence  in 
another  place,  coupled  with  the 
intention  of  the  person  to  make 
it  the  seat  of  his  principal  es- 
tablishment.—C.  N.  103. 
81.  The  proof  of  such  in  ten- 


y^  "  78».  Whenever    the    flupli-         S  -f  J  .J  "^   ^-^         >.  8  ^  '^ 

cate  register  intended  for  deposit         :^-^3'5  0^  S  t^  o'-C   >;  -^  * 

in  the  office  of  the  prothonotary         '>   P  '^  ""  q^  §  JS  §'  ^■'  ^^  ^ 

of  the  Superior  Court,  has  been         '^  p"  ^^f  :S  ^  ^  *^  ^  ^  f  g  > 

•*"  *3  -  gj-^  3  =  -c  ^  o  a  =  < 
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lost  or  destroyed  in    whole    or  ^  ^  -.  ^^*0  "5  S  "^  ^        § 

in  part,  the  officer  charged  with  o  "C  ^'  Cu^   bi^'^   S  "S  ^  :S 

keeping  the  same  shall,  upon  a  .2o^'^co"^^S^o2        2J 

resolution   of  -the  fahrique,  trus-  '^  ^   O  ^  "^  .^  g  'S  ff'^   ^        **  <3 

tees   or  religious  community  in-  "l  0^'%-^  ^'-^^  2  %^       Ic 

terested,  establishing  such  loss  or  «^  ^  '"^  ST*^  <iJ35Q^'*^-g'w§ 

destruction,  make,  in  a  register  -^'^o  «5^^'^'^=5S  £  £  a^ 

^             numbered  and  initialed  as  pro-  -2   3  £  c3   >»*o  '^  •§  *S   ^*o   O  -§  "5 

^             vided   in  the  Code  of  avil  Pro-  2.§^""-^.SS^5-^J^a)a^ 

cedure,  a/ac  «»mi/6  copy  of  the  'H,  a>  r n  '^   a5  S^'S  ^  ^  -^   S  C3        08 

^          whole  or  any   part  of  the  sole  ^"S^ig'S^o^S  c^-ri§  ^  ^  iS 

4            existing  dupUcate  of  such  register  <u*S  §  ^  g"S  SPc"^  g-^^'wU 

^            in  his  possession,  and  shall  certify  "5   a?   g  "^   *^   3  ^  ^  ^ 'Sb:S  § '^"'^ 

to  the  same  mader  oath  before  the  §j  ^   3  C   S  !;  ^  £  :u 'g  §  73  c^ '2 

^            prothonotary.  gjO^^-pg^^^aj^gJ-^oJ 

;8  Such  copy  shall  thereupon  be        g^^  S  |  cT  o  ^  *  ^ -^  a  £  tf 

^  and  remain  deposited  in  the  office  ;^*^J3       •Ss'S^O^'SS^Oo 

cy  of    the    prothonotary  and  shall  ^•S'^.ga'^'se'^a^S'^^ 

v^  have  thesame  efiFect  as  the  dup-  -^-^  S  « -^  P  .2  f  S.  oT^  S  ^-S 

licate  lost  or  destroyed."    ^  00.^  ^f  f^i  g-^  ^S  .^  ^  S^  = 

>^1-  Article  786  of  the  Civil  Code,  as  enacted  by  the  act  60 
Victoria,  chapter  50,  section  3,  is  amended  by  adding  thereto 
the  following  paragraph : 

«  Such  formality  may  be  accomplished  at  any  time  before 
the  prothonotary's  certificate  of  authenticity  is  affixed." 

'^v  2.  Article  78i  of  the  Civil  Code,  as  enacted  by  the  act  62 
Victoria,  chapter  48,  section  1,  is  amended  by  adding  the 
following  after  the  first  paragraph  : 

"  The  register  may  thus  be  numbered  at  any  time  before 
the  authenticity  thereof  is  attested  by  the  prothonotary.'* 


0) 


*'  85.  Wbea  the  parties  to  a  deed 
haye,  for  the  purpose  of  sach  deed, 
made  election  of  domicile  in  any 
otber  place  than  their  real  domi- 
cile, all  notificationsi  demands  and 
suits  relating  thereto,  may  be  made 
at  the  elected  domicile,  and  before 
the  judge  of  such  domicile. 

The  fact  of  dating  a  promissory 
note  or  other  writing  whatever  at 
a  place,  or  oi  making  it  payable  at 
a  place,  other  than  that  where  it 
was  really  made  and  passed,  does 
not  constitute  an  election  of  do- 
micile at  such  place." — 63  Vict., 
cap,  38. 
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tfon  results  from  the  declara- 
tionfl  of  the  person  and  from 
the  circumstances  of  the  case.— 
C.  N.  1(H. 

82.  A  person  appointed  to 
All   a   temporary   or  revocable 

Soblic  office,  retains  his  former 
om telle,  unless  he  manifests  a 
contrary  Intention.— C.  N.  106. 

83.  A  married  woman,  not 
separated  from  bed  and  board, 
has  no  other  domicile  than  that 
of  her  husband. 

The  domicile  of  an  unemanci- 
pated  minor  is  with  his  father 
and  mother,  or  with  his  tutor. 

The  domicile  of  a  person  of 
the  age  of  majority  interdicted 
for  insanity  is  with  his  curator. 
-C.  N.  1(W ;  C.  C.  175,  207,  244, 
290,843. 

84.  The  domicile  of  persons 


of  the  age  of  majority,  who 
serve  or  work  continuously  for 
others,  is  at  the  residence  of 
those  whom  they  serve  or  for 
whom  they  worlc,  if  they  reside 
in  the  same  house.— C.  N.  109. 

85.  When  the  parties  to  a 
deed  have  for  the  purpose  of 
such  deed  made  election  of 
domicile  in  any  other  place 
than  their  real  domicile,  all 
notifications,  demandsand  suits 
relating  thereto  may  be  made 
at  the  elected  domicfle,  and  be- 
fore the  judge  of  such  domicile. 

The  indication  of  a  place  of 
payment  in  any  note  or  writing, 
wherever  it  is  dated,  is  equiva- 
lent to  such  election  of  domicile 
at  the  place  so  indicated: — 52 
V.,c.  48;  C.  C.  P.  129,  585. 


TITLE  FOUETH 

OF   ABSENTEES 


GENERAL  PROVISION. 

86.  An  absenter,  within  the 
meaning  of  this  title,  is  one 
who  having  had  a  domicile  in 
Lower  Canada,  has  disappeared, 
without  any  one  having  re- 
ceived intelligence  of  his  exist- 
ence. 

CHAPTER  FIRST. 

OF  CURATORSHIP  TO  ABSENTEES. 

87.  If  it  be  necessary  to  pro- 
vide for  the  administration  of 
the  property  of  an  absentee 
who  nas  no  attorney,  or  whose 
attorney  is  unknown  or  refuses 
to  act,  a  curator  may  be     p- 


fointed  for  that  purpose.— C.  N. 
12  ;  C.  C.  347  et  s. 

88.  The  necessity  for  such 
appointment  is  determined,  at 
the  instance  of  those  interested, 
on  the  advice  of  a  family  coun- 
cil called  and  composed  in  the 
manner  provided  in  the  title 
Of  Minority^  Tutorship  and 
Emancipation^  and  homolo- 
gated by  the  court,  or  by  one  of 
its  judges,  or  by  the  prothon- 
otary.— C.  C.  250  et  s.;  C.  C.  P. 
1331,  1.337. 

80.  Curators  to  the  property 
of  absentees  make  oath  faith- 
fully to  fulfil  the  duties  of  their 
office  and  to  account.— C.  C. 
347a. 

90.  The  curator  is  bound  to 
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cause  to  be  made,  in  notarial 
form,  a  faithful  inventory  and 
valuation  of  all  tlie  property 
committed  to  his  charge,  and 
for  his  administration  he  is 
liable  to  the  same  obligations 
as  those  to  which  tutors  are 
subject.— C.  C,  290,  et  s.;  C.C.P. 
13K7,  et  s. 

91.  The  powers  of  such  cura- 
tor extend  to  acts  of  adminis- 
tration only ;  he  can  nei- 
tlier  alienate,  pledcje  nor 
liypothecate  the  prop«irty  of 
the  absentee. 

02.  The    curatorshlp  to  the  | 
absentee  is  brought  to  an  end  : 

1.  By  his  return  ; 

2.  By  his  sending  a  power  of 
attoiney  to  the  curator  or  to  . 
any  other  person  ; 

3.  By  his  heirs  being  author- 
ized t<^  take  provisional  posses- 
sion of  his  property,  in  the 
cases  provided  by  law. 

CHAPTER  SECOND. 

OF  THK  IMIOVISIONAL  POSSKS- 
SION  OF  THE  IIEIKS  OF 
ABSEXTEKS. 

03.  Whenever  a  person  has 
ceased   to  appear  at  his  domi- 
cile or  place  of  re^sidence,  and 
has    not    been    heard  of  for  a 
periotl  of  (five)  years,  his  pre-  ^ 
sumptive  heirs  at  the  time  of 
hiH  departuixi  or  of  the  latest  , 
intelligenc«  received,   may  ob- 
tJiin    fiom    the    court   or    the 
judge  authority  to  take  provi 
sional  possession  of  his  proper- 
ty, oil  giving  security  for  their 
du».'  administration  of  it. — C.N., 
115 ;    tiO  v.,  c.  oO  ;    C.  C.  P.  1422, 
ets. 

04.  Provisional      (>ossession 
may  be  authorized  before  the  , 
expiration  of  such   delay,  if  it  . 
be  established   to  the  satiafac-  ^ 
Lion  of  the  court  or  the  judge 


that  there  are  strong  presump- 
tions that  the  absentee  is 
dead.— C.  N.  117 ;  60  V.,  c.  50. 

05.  In  pronouncing  on  such 
demand,  the  court  or  the  judge 
takes  into  account  the  reasons 
of  the  absence  and  the  causes 
wliich  may  have  prevented  the 
reception  of  intelligence  con- 
cerning the  absentee.— C.  N. 
117;  60  V.,  c.  50. 

06.  Provisional  possession  is 
a  trust  which  gives  to  those 
who  obtain  it,  the  administra- 
tion of  the  property  of  the  ab- 
sentee, and  makes  them  liable 
to  account  to  him  or  to  his 
heirs  and  legal  represent- 
atives.-C.   N.  12r);    C.  C.   20:^). 

07.  Those  who  have  obtained 

f)ro  visional  possession  are 
)ound  to  make  an  inventory 
before  a  notary  of  the  mova- 
ble property  and  title  deeds  of 
the  absejitee  (and  to  cause  the 
imniova1)le  property  to  be 
visited  by  skilled  persons  for 
the  purpose  of  aseerttiiiing  its 
condition.  Their  report  is 
homologated  by  the  court  or 
the  judge,  and  the  costs  are 
paid  out  of  the  absentee's  pro-' 
perty^ 

The  court  or  the  judge  which" 
granted  the  possession  may,  if 
there  be  ground  for  it,  order 
the  sale  of  the  movables  or  of 
any  part  of  them ;  in  which 
case  the  price  of  such  nale  is  in- 
vested, as  are  also  all  reut-s, 
issuf^s  and  profits  accrued.— 
C.  N.  126 ;  60  V.,  c.  50 ;  C.  C.  P. 
i:i87,  et  P. 

08.  If  the  al>senc«  have  con- 
tinned  during  thirty  years 
from  th-'  day  of  the  <lisappear- 
ance,  orfrom  the  latest  iutelli- 
genoe  i*eceived,  or  if  a  hundred 
years  Jiave  elapsed  since  his 
birth,  the  al>senteo  Ls  i^eputed 
to  be  dead  frotii  the  time  of 
his  disappearance  or  from  the 
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latest  intelligence  received ;  in 
consequence/ if  provisional  pos- 
session have  l>een  granted,  the 
sureties  are  dischar^ed^  the 
partition  of  the  property^  may 
be  demanded  by  the  heirs  or 
others  having  a  right  to  it,  and 
the  provisional  possession  be- 
comes absolute — C.  X.  129. 

99.  Notwithstanding  the  pre- 
sumptions mentioned  in  the 
preceding  article,  the  succes- 
sion of  the  al>sentee  devolves 
from  the  day  on  which  he  is 
proved  to  have  died,  to  the  heirs 
entitled  at  such  time  to  his 
estate ;  and  those  who  have 
been  in  the  enjoyment  of  the 
absentee's  propertv  are  bound 
to  restore  it.— C.C.*  801. 

too.  If  the  absentee  re- 
appear, or  if  his  existence  lie 
proved  during  the  provisional 
possession,  the  judgment  j^rant- 
ing  it.  ceases  to  have  efTect. 

101.  If  the  absentee  re- 
appear, or  if  his  existence  be 
pn^ved,  even  after  the  expir- 
ation of  the  hundred  years  of 
life  or  of  the  thirty  years  of 
absence,  as  mentioned  in  article 
f)j^,  he  recovers  his  property  in 
tlie  con  lit  ion  in  which  it  then 
is,  and  the  price  of  what  has 
been  sold,  or  the  property 
arising  from  the  investment  of 
such  prire.-C.C.  2203,  22:}2. 

102.  The  children  and  direct 
<lescendants  of  the  absentee, 
may  likewise  within  the  thirty 
years  from  the  time  at  which 
the  said  possession  becomes 
absolute,  claiTii  the  restitution 
of  his  property,  as  mentioned 
in  the  preceding  article. 

103.  After  tlie  judgment 
authorizing  provision.'il  posses- 
sion, persons  having  claims 
against  the  absentee  can  only 
enforce  them  against  tliose  who 
have  been  authorized  to  take 
possession.- -C.N.  KM. 


CHAPTER  THIRD. 

OF  THE  EFFECT  OF  ABSENCE  IN 
RELATIOX  TO  CONTIKrjKNT 
RIGHTS  WHICH  MAY  ACCHUE 
TO  THE  ABSENTEE. 

104.  Whoever  claims  a  right 
accruing  to  an  al>sentee  mu^t 
prove  that  such  absentee  was 
living  at  the  time  the  right 
accrued ;  in  default  of  such 
proof  his  demand  is  not  a(bnit- 
ted.-C.  N.  i;^^. 

105.  If  an  absentee  be  called 
to  a  succession,  it  devolves  ex- 
clusively to  those  who  would 
have  shared  with  him  or  to 
those  who  Would  have  suc- 
ceeded in  his  stc.'id.— C.  N.  l.'{6. 

lOtl.  The  provisions  of  the 
two  preceding  articles  do  not 
affect  actions  for  the  recovery 
of  inheritances  and  of  other 
rightrf  which  actions  beloriL?  to 
the  ab-entee,  Iii^  heirs  and  Iciral 
representatives,  and  are  only 
extinguished  by  the  lapse  of 
time  required  for  prescription. 
-C.  N.  107  ;  C.  ('.  220;j,  2'S.]2. 

107.  So  long  as  the  absentee 
does  not  reappear,  or  actions 
are  not  brought  on  his  In'lialf, 
those  to  whom  the  succes^^ion 
has  devolved  make  tlie  t)roflts 
received  by  them  in  goo(l  faith 
their  own.-C.  N.  i:iH  ;  C.  C.  411, 
112. 

CHAPTER  FOURTH. 

OF   TIIK   J:KI"I:(  TS   OK   AHSi:\(  K 
IX      UK  L  AT  ION      TO       MAli- 

lUAnr:. 

lOH.  The  presumptions  of 
death  arising  from  al)sence, 
whatever  be  its  duration,  do 
not  ai>plv  in  the  case  of  mar- 
riajie  ;  tlie  hnsliand  or  wife  of 
the  absi'niee  cannot  marry 
again    witliout  producing  pnsi- 
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tive  proof  of  the  death  of  such 
absentee.— C.  C.  118,  185. 

lOO.  If  there  be  community 
of  property  between  the  con- 
sortis,  such  community  is  pro- 
visionally dissolved,  from  the 
day  of  the  demand  to  that  effect 
by  the  presumptive  heirs,  after 
the  time  required  for  obtaining 
authority  to  take  possession  of 
the  absent-ee^s  property,  or  from 
the  date  of  the  action  that  the 
consort  who  is  present  brings 
against  them,  for  the  same 
purpose;  and  in  these  cases, 
the  liquidation  and  partition 
of  the  property  of  the  commu- 
nity may  be  proceeded  with 
on  the  demana  of  such  con- 
sort, or  of  the  persons  author- 
ized to  take  provisional  pos- 
session, or  of  any  other  parties 
interested.— C.  C.  1310. 

no.  In  the  cases  provided 
for  in  the  preceding  article, 
the  covenants  and  rights  of  the 
consorts,  dependent  on  the  dis- 
solution of  the  community,  be- 
come effective  and  absolute.— 
C.C.  1310. 

111.  If  the  husband  be  the 
absentee,  the  wife  may  ob- 
tain possession  of  all  the  mat- 
rimonial profits  and  advan- 
tages resulting  from  the  law 
or  from  her  marriage  contract ; 


but  on  condition  of  giving  good 
and  sufficient  security  to  ac- 
count for  and  restore  all  that 
she  shall  have  so  received, 
should  the  absentee  return. — 
C.  C.  1404,  1438. 

1 12.  If  the  absent  consort 
have  no  relations  entitled  to 
his  succession,  the  consort  who 
is  present  may  obtain  pro- 
visional i>osscsslon  of  the  prop- 
erty.—C.  N.  140  ;  C.  C.  606,  636. 

CHAPTER  FIFTH. 

OF  THE  CARE   OF    MINOR    CHIL- 
DREN OF  A  FATHER  WHO 
HAS  DISAPPEARED. 

113.  If  a  father  have  dis- 
appeared, leaving  minor  child- 
ren issue  of  nis  marriage, 
the  mother  has  the  care  of 
such  children  and  exercises 
all  the  rights  of  her  husband 
as  to  their  person  and  as  to 
the  administration  of  their 
property,  until  a  tutor  is  ap- 
pointed.—C.  N.  141. 

114.  After  the  disappear- 
ance of  the  father,  if  the  moth- 
er be  dead  or  unable  to  ad- 
minister the  property,  a  pro 
visional  or  a  permanent  tutor 
may  be  appoint^ed  to  the  minor 
children.— C.  N.  142. 


TITLE    FIFTH. 

OF   MARRIAGE. 


CHAPTER   FIRST. 

OF  THE  QUALITIES  AND  CON- 
DITIONS NECESSARY  FOR  CON- 
TRACTING MARRIAGE. 

I 

115.  A  man  cannot  contract , 
marriage  before  the  full  age  of  ] 
fourteen  years,  nor  a  woman  ' 


before  the  full  age  of  twelve 
years.— C.  N.  144;  0.  C.  153, 
154. 

110.  There  is  no  marriage 
when  there  is  no  consent. — 
C.N.,  146;  CO.  148,149. 

117.  Impotency,  natural  or 
accidental,  existingat  the  time 
of   the     marriage,   renders   it 
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DuU ;  but  only  if  such  impo- 
tency  be  apparent  and  mani- 
fest. 

This  nullity  cannot  be  in- 
voked by  any  one  but  the  party 
who  has  contracted  with  the 
impotent  pe't*8on,  nor  at  any 
time  after  three  "vears  fi'om  the 
marriage.— C.  N.'lSO,  313. 

1 18.  A  second  marriage  can- 
not be  contracted  before  the 
dissolution  of  the  first.— C.  N. 
147 ;  C.  C.  108,  136,  185,  206. 

119.  Children  who  have  not 
reached  the  aice  of  twenty-one 
years  must  obtain  the  consent 
of  their  father  and  mother  be- 
fore contracting  marriage :  in 
case  of  disagreement,  the  con- 
sent of  the  father  suffices.— 
C.N.  148;  C.C.  137,  150,  151, 
243. 

1290.  If  one  of  them  be  dead 
or  unable  to  express  his  will, 
the  consent  of  the  other  suf- 
flces,-C.  N.  149. 

121.  A  natural  child  who 
has  not  reached  the  age  of 
twenty-one  years  must  be 
authorized,  l^efore  contracting 
marriage,  by  a  tutor  ad  hoc 
duly  appointed  for  the  pur- 
pose.-C.  N.  148, 149 ;  C.  C.  150, 
151. 

122.  If  there  be  neither 
father  nor  mother,  or  if  both  be 
unable  to  express  their  will, 
minor  children,  before  con- 
tracting marriage,  must  obtain 
the  consent  of  their  tutor,  or, 
in  cases  of  emancipation,  their 
curator,  who  is  bound,  before 
giving  such  consent,  to  take 
the  advice  of  a  family  council, 
duly  called  to  deliberate  on  the 
subject.— C.  N.  122 ;  C.  C.  138, 
et  8.,  150,  151. 

123.  Respectful  requisitions 
to  the  father  and  mother  are  no 
longer  necessary. 

124.  In  the  direct  line,  mar- 
iriage    is    prohibited  between 


ascendants  and  descendants, 
and  between  persons  connected 
by  alliance,  whether  they  are 
legitimate  or  natural.~C.  N. 
161;  C.C.  152, 155. 

125.  In  the  collateral  line, 
marriage  is  prohibited  between 
brother  and  sister,  legitimtite 
or  natural,  and  between  those 
connected  in  the  same  degree 
by  alliance,  whether  they  be 
legitimate  or  natural ;  but  it  is 
permitted  between  a  man  and 
his  deceased  wife's  sister.— R. 
S.  Q.,  art.  6230,  and  45  V.,  C.  c. 
42. 

126.  Marriage  is   also   pro 
hibited    between    uncle     and 
niece,  aunt  and  nephew. 

127.  The  other  impediments 
recognized  according  to  the 
diflerent  religious  persuasions, 
as  resulting  from  relationship 
or  affinity  or  from  other  causes, 
remain  subi'ect  to  the  rules 
hitherto  followed  in  the  dif- 
ferent churches  and  religious 
communities. 

The  right,  likewise,  of  grant- 
ing dispensations  from  such  Im- 
pediments appertains,  as  here- 
tofore, to  tnose  who  have 
hitherto  enjoyed  it.— C.  C.  129. 

CHAPTER  SECOND. 

OF  THE  FORMALITIES  RELATING 
TO  THE  SOLEMNIZATIOiN 
OF     MARRIAGE. 

128.  Marriage  must  be 
solemnized  openly,  by  a  compe- 
tent officer  recognized  by  law. — 
C.N.  165;  C.C.  156. 

129.  AH  priests,  rectors, 
ministers  and  other  officers 
authorized  by  law  to.  keep  reg- 
isters of  arts  of  Civil  Status, 
are  competent  to  solemnize 
marriage. 

But  none  of  the  officers  thus 
authorized  can  be  compelled  tp 
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feolemnize  a  marriaij;c  to  which 
any  impediment  exists  accord- 
ing to  the  doctrine  ana  beh"ef  of 
his  religion  and  the  discipline 
of  Dhc  church  to  which  he  be- 
longs.—C.  N.  75  ;  C.  C.  44,  127. 
f.  <tfO.  ThL  |ui(;»i)iaiuuLj  iif 
bans»  required  by  article  nL^d 
58,  are  made  by  tlie  prhj*<inin- 
ister  or  otlier  otfip<*V  in  ■  the 
church  to  whicj/^he  parties 
belong,  at  monifiig  -service,  or 
if  there  be  m^iorniug  service, 
at  even ina/sei" vice,  on  three 
SundayH/or  liolidavs,  with 
reasnnaWe  infervah'.  If  the 
partiofi  belong  to  «lifferenfc 
chiyfhoK,  these  publication:* 
taJce     place    in  -each    of   such 

1 fuiK.  IW,  11^  J  L.  v: 

60,  157. 

131.  If  the  actual  domicile 
of  the  parties  to  be  married 
has  not  been  established  by  a 
residence  of  six  months  at 
least,  the  publications  must 
also  be  niide  at  the  place  of 
their  last  domiciU^  in  l^ower 
Canada  -  C.  N.  107  ;    C.  C.  0:^. 

132.  [If  I  heir  lant  domicile 
be  out  of  Lower  Canada,  and 
the  publications  h  ive  not  been 
made  there,  the  oHicer  who  in 
that  case  solemnizes  the  mar- 
riage is  bound  to  a.'^cei  tain  that 
tliere  is  no  legal  impediment 
between  the  parties.] 

133.  If  rhe  parties,  or  either 
of  them,  l)e,  in  so  far  as  re;?ards 
niftrriage,  under  the  authorirv 
oFotheiH,  the  bans  must  be  also 
published  at  the  place  of  domi- 
cile of  those  under  whose  power 
such  parties  are.— C.  N.  1G8. 

134.  The  authorities  who 
have  hithi.'ito  lield  the  ri.ht  to 
grant  licences  o  dispensations 
for  marriage,  niav  exempt  from 
sufh^  publicatioMs.-(\N.  109; 
C.C-  59,  59a. 

135.  A  marriage  solemnised 
put   of  Lower  Canada  between 


two  persons,  either  or  both  of 
whom  are  subject  to  its  laws, 
is  valid  if  solemni^sed  according 
to  the  formalities  of  the  place 
where  it  is  pcrfonned,  provided 
that  the  parties  did  not  go 
there  with  the  intention  of 
evading  the  law.— C.  N.  170; 
0.  C   I. 

CHAPIER  THIRD. 

OF  oppt>srno\s  TO  marhia(^k. 

136.  The  solemnizing  of  a 
marriage  m  iv  be  opposed  by 
any  person  alre^idy  married  to 
one  of  the  parties  intending  to 
contiact.-C.  N.  172;  C.  C.  118, 
185. 

137.  The  marriage  of  a  miLor 
may  be  opposed  by  his  father 
or,  in  default  of  the  latter,  by 
his  mother.— C.  N.  173;  C.  C. 
119,  120. 

13H.  lu  default  of  both  father 
.and  mother,  the  tutor  or,  in 
cases  of  emancipation,  the 
curator  may  also  oppose  tlie 
marriage  of  such  minor.  -C.  N. 
175:  00,  V.  c.,  50;  C.  C.  122; 
C,  C.  P.  1011. 

139.  If  there  be  neither 
father  nor  mother,  tutor  nor 
curator,  or  if  the  tutor  or  cur* 
ator  have  consented  to  the 
marriage  without  taking  the 
advice  of  a  family  council,  the 
grandfathers  and  gi*and moth- 
ers, the  uncles  and  aunts  and 
the  cousins-german,  who  are  of 
full  age.  may  oppose  the  mar- 
riage of  their  minor  relative; 
but  only  in  the  two  following 
cases  : 

1.  When    a    family    council 
which,  according  to  article  122, 
should  have  been  consulted,  has 
not  been  ^o  ; 

2.  When  the  party  to  be  mar- 
ried is  insane.     C.  X.  174. 

]  -lO.  When     opposition       is 


7^ 


'«'130.  The  publication  of  bans 
required  by  articles  57  and  58  are 
^^  nuide'  by  the    priest,  minister    or 

^  other  officer,  in  the  church  to  which 

I  o  ^^^  parties  belong^,  at  morning  ser- 

^  vice  or,  if  there  l^  no  morning  ser- 

vice, at  erening  service,  on    three 
Sundays  or  holidays,  and  in   the 
^  case  of  persons  belonging  tj  the 

.  ^.  Jewish  religion  on  three  Saturdays 

•^^  or  holidays,  with  reasonable  inter- 

^  vals    If  the  parties  belong  to  dif- 

U(  ferent  churches,  these  publications 
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'"^e  imder  the  circumstances 
and  by  any  of  the  pert  on s  men- 
tioned in  the  preceding  article, 
if  the  minor  have  neither  tutor 
nor  curator,  the  oppojsant  is 
Ixjund  tj  c*m8e  one  to  le  ap- 
pointed ;  if  the  minor  have  al- 
ready a  tutor  or  curator,  who 
has  consented  to  tlie  rauniage 
without  consulting  a  fam^y 
council,  the  opposant  must 
pau8e  a  tutor  ad  hoc  to  be  ap 
pointed ;  in  order  that  such 
tntor,  curator,  or  tutor  ad  hoc 
may  represent  the  interests  of 
the  minor  in  such  opposition. 

141.  If  a  person  about  to  be 
married,  being  of  the  age  of 
majority,  b?  insane,  and  not  in 
terdicted,  the  following  persons 
may  oppose  the  marriage,  jn  the 
folio  w  ill  j^  order : 

1.  The  father,  and  in  his  de- 
fault, the  mother ; 

2.  In  default  of  both  father 
and  mother,  the  grandfathers 
iind  granximothers ; 

3.  in  default  of  the  latter,  the 
nroihcra  or  sisters,  uncles  or 
aunts,  or  cousins-germ  an  of  the 
age  of  majority : 

4.  In  default  of  all  the  above, 
those  related  or  allied  to  siicli 
person  who  are  qualifieclto  take 
part  in  the  moeiln^  of  jf  familv 
ronncil,  which  should  be  oon'- 
sultrd  as  to  the  interdiction. 

142.  When  the  opposition  is 
fnnndcd  on  the  insanity  of  Ihe 
person  about  to  ha  married,  tlie 
opposnnt  is  bound  to  apply  for 
the  interrliclion  and  to  have  it 
pronounced  without  delay.— 
r.  N.  171;  C.  C.  325  ets.  . 

14».  Whatever  may  be  the 
Qiiality  of  the  opposant,  it  is  hi.s 
nnty  to  adopt  and  follow  up  the 
formalities  and  procer  dings 
necessary  to  have  his  opposition 
brought  before  the  court  and 
dt'cititd  within  the  legal  de- 
lays, a  demand  for  its  dismissal 


not  being  required  ;  in  default 
of  his  so  doing,  the  opposition 
is  regarded  as  never  having 
l)een  made,  and  the  niarriage 
ceremony  is  proceeded  witti, 
notwithslandiiitf.— C.  C.  01,  02. 

OO,  ».  V, 

144.  Tlie  Code  of  Civil  Pro- 
cedure contains  the  rules  as  to 
the  form,  contents  and  notiiica- 
tion  of  opposit  ions  to  niarriage, 
as  well  as  tho>e  relative  to  tbo 
peremption  menlioned  in  the 
preceding  article,  and  to  the 
other  proceedings  reiniired.— 
C.N.  176;  C.  C.  \\  1U)5&  .s» 

145.  Repealed  by  (iO  V.,  c.  50, 

146.  Kepealed  bv  CO  V.,  c.  .^0, 
29.  and  placed  in  the  Code  ot 
Civil  Procedure,  aits.  lIOo  and 

147.  If  the  oppo.sii  ioji  is  dis- 
missed, the.  opposants,  other 
than  the  fat  hi  rand  mother,  aro 
liable  for  damages  accoidiugto 
circumstances,  without  picjn- 
dice  to  the  condemnation  '  to 
costs,  in  the  manner  stated  in 
the  Code  of  Civil  rjo(e<lnie  ((iO 
v.,  c.  50, s.  10.)-  C.  X.  ITU;  C.  C.  P. 
1x1(5. 

criAPTEii  foi:p.th. 

OF   ACTIONS   roK    ANM.'J.I  r,\(; 

Maj;hia(;i:. 

148.  .A  niarri,•l^e  eoiiMaf  te<i 
without  the  fr<  i'coiisri:  I  oi  loth 
pnrties.  or  of  oi.e  of  llu  ni.  can 
oniy  beattaekid  1j\  sncli  part  its 
themselves,  or  by  tlieune  whose 
conM'Mt  was  not  five. 

When  tliere  is  error  as  to  I  lie 
person,  the  n-arrinLi-e.  can  only 
be  attacked  hv  llu-  paitv  l«.(i 
into  error.     C.  1\.  ]hO;  C.  (;.  HO. 

140.  In  the  eases  of  tlie  pre- 
ceding article,  the  partv  wlio 
has  continued  cohabitation  dur- 
ing six  months  after  having  ac- 
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quired  full  liberty  or  become 
aware  of  the  error,  cannot  seek 
the  nullity  of  the  marriage.— 
C.  N.  181. 

150.  A  marria^i^e  contmcted 
without  the  consent  of  the 
father  or  mother,  tutor  or  cura- 
tor, or  without  the  advice  of  a 
family  council,  in  cases  where 
such  consent  or  advice  was 
necessary,  can  only  be  attacked 
by  those  whose  consent  or  ad- 
vice was  r  quired.- C.  N.  182; 
C.  C.  119  et  8. 

151.  In  the  cases  of  articles 
148  and  150,  an  action  for  an- 
nulling; marriage  cannot  be 
brought  by  the  husband  or 
w^ife,  tutor  or  curator,  or  by 
the  relations  whose  consent  is 
required,  if  the  marriage  have 
been  either  expressly  or  tacitly 
approved  by  those  whose  con- 
sent was  necessary ;  nor  if  six 
months  have  been  allowed  to 
elapse  without  complaint  on 
their  part  since  they  became 
aware  that  the  marriage  had 
taken  place.— C.  N.  183. 

152.  Any  marriage  rontract- 
ed  in  contravention  of  article 
124,  125  and  126,  may  be  con- 
tested either  by  the  parties 
themselves,  or  by  any  of  those 
having  an  interest  therein.— 
C.  N.  184 ;  C.  C.  155. 

153.  But  a  marriage  con- 
tracted before  the  parties  or 
either  of  them  have  attained 
the  age  required,  can  no  longer 
be  contested. 

1.  When  six  months  have 
elapsed  since  the  parly  or 
parties  have  attained  the 
proper  age  ; 

2  When  the  wife,  under  that 
age,  has  conceived  before  the 
termination  of  the  six  months. 
-C.  N.  ia5  ;  C.  C.  115. 

154.  The  father,  mother, 
tutor,  or  curator,  or  the  rela- 
tions who  have   consented  to 


the  marriage,  in  the  cases 
mentioned  in  the  preceding 
article,  are  not  allowed  to  seeR 
the  nullity  of  such  marriage.— 
C.  N.  188. 

155.  In  the  cases  referred  to 
in  article  152,  where  the  action 
for  annulling  the  marriage  be- 
longs to  all  those  interested, 
the  interest  must  be  existing 
and  actual,  to  permit  the  exer- 
cise of  tiie  right  of  action  by 
the  graadpareuts,  collateral 
relatives,  children  born  of 
another  marriage,  and  third 
persons.— C.  N.  187. 

156.  Every  marriage  which 
has  not  been  contracted  open- 
ly, nor  solemnized  before  a 
competent  officer,  may  be  con- 
tested by  the  parties  them- 
selves and  by  all  those  who 
have  a  a  existing  and  actual 
interest,  saving  the  right  of  the 
court  to  decide  according  to  the 
circumstances.— C,  N.  191 ;  C.  C. 
128. 

157.  If  the  publications  re- 
quired were  not  made,  or  their 
omission  supplied  by  means  of 
a  dispensation  or  license,  or  if 
the  legal  or  usual  intervals  for 
the  publications  or  the  solem- 
nization have  no'  elapsed,  the 
officer  Bolemniziug  tne  mar- 
riage under  such  circumstan- 
ces, is  liable  to  a  penalty  not 
exceeding  five  hundred  dollars. 
-C.  X.  1U2  ;  C.  C.  57,  59,  130. 

158.  The  penalty  imposed 
by  the  preceding  article  is  in 
like  manner  incurred  by  any 
oflicer  who,  in  the  execution  of 
the  duty  imposed  upon  him  or 
which  he  has  undertaken,  as  to 
the  solemnization  of  a  mar- 
riage, contravenes  the  rules 
prescribed  in  that  respect  by 
the  different  articles  of  the  pre- 
sent title.— C.  N.  193. 

150.  No  one  can  claim  the 
title  of  husband  or  wife  and 
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the  civil  effects  of  marriage, 
unless  he  produces  a  certificate 
of  the  marriage,  as  inscribed  in 
the  registers  of  Civil  Status, 
except  in  the  cases  provided  for 
by  article  51.— C.  N.  194. 

160.  Possession  of  the  status 
does  not  dispense  those  who 
pretend  to  be  husband  and 
wife,  from  producing  the  certi- 
ficate of  their  marriage. — C.  N. 
915.  • 

161.  When  the  parties  are 
in  possession  of  the  status,  and 
the  certificate  of  their  marriage 
is  produced,  they  cannot  de- 
mand the  nullity  of  such  act. 
-C.  N.  196. 

162.  Nevertheless,  in  the 
case  of  articles  159  and  160,  if 
there  be  children  issue  of  two 
persons  who  lived  publicly  as 
nusband  and  wife,  and  who 
are  both  dead,  the  legitimacy 
of  such  children  cannot  be  con- 
tested solely  on  the  pretext 
that  no  certificate  is  produced, 
whenever  such  legitimacy  Is 
supported  by  possession  of  the 
status  uncontradicted  by  the 
act  of  bii:th.— C.  N.  197  ;  C.  C. 
230,231, 

103.  A  marriage  although 
declared  null,  produces  civil 
efi'ects,  as  well  with  regard  to 
the  husband  and  wife  as  with 
regaid  to  the  children  if  con- 
tracted in  good  faith.— C.  N.  201, 

104.  If  good  faith  exist  on 
the  part  of  one  of  the  parties 
only,  the  marriage  produces 
civil  effects  in  favor  of  such 
partv  alone  and  in  favor  of  the 
children  issue  of  the  marriage. 
-C,  N.  202. 

CHAPTER  FIFTH. 

OF    THB    OBLIGATIONS   ARISING 
FBUM  MARRIAGE. 

165.  Husband  and  wife  con 
tract,  by  the  mere  fact  of  mar- 


riage, the  obligation  to  maintain 
and  bring  up  their  children. — 
C.  N.  203 ;  C.  C.  215. 

166.  Children  are  bound  to 
maintain  their  father,  mother 
and  other  ascendants,  who  are 
in  want.— C.  N.  205. 

167  Sons-in-law  and  daugh- 
ters-in-law are  also  obliged,  in 
like  circumstances,  to  maintain 
their  father-in-law  and  mother- 
in  -  law,  but  the  obligation 
ceases ; 

1.  When  the  mother-in-law 
contracts  a  second  marriage : 

2.  When  the  consort,  through 
whom  the  affinity  existed,  and 
all  the  children  issue  of  the 
niarriage,  are  dead.— C.  N.  206. 

168.— The  obligations  which 
result  from  these  provisions  are 
reciprocal.— C,  N.  207. 

169.— Maintenance  is  only 
granted  in  proportion  to  the 
wants  of  the  party  claiming  it 
and  the  fortune  of  the  party  by 
whom  it  is  due.— C.  N.  208; 
C.  C.  P.  551,  594  s.  7,  599  s.  4. 

170.  Whenever  the  condi- 
tion of  the  party  who  furnishes 
or  of  the  party  who  receives 
maintenance  is  so  changed  that 
the  one  can  no  longer  give  or 
the  other  no  longer  needs  the 
the  whole  or  any  part  of  it,  a 
discharge  from  or  a  reduction 
of  such  maintenance  may  be 
demanded. — C.  N.  209. 

171.  If  the  person  who  owes 
a  maintenance,  justify  that  he 
cannot  pay  an  aliment^iry  pen- 
sion, the  court  may  order  such 
person  to  receive  and  maintain 
in  his  house  the  party  to  whom 
such  maictenance  is  due.— C.  N. 
210. 

172.  The  court  likewise  de. 
cides  whether  the  father  or 
mother,  who,  although  able  to 
pay,  offers  to  receive  and  main* 
tain  the  child  to  whom  a 
maintenance   is  due,    shall  in 
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that   case  be  exempted  from  ! 
an  i" 
211. 

CHAPTER  SIXTH. 


payinfl;  an  alimentxiry  peDsion. 
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OP  THE  RESPKCTIVK  RIGHTS  AND 
bUTIKS  OP  HUSBAND  AND 

wnn. 

173.  Husband  and  wife  inu- 1 
tually  owe  each  other  fldelilv, ' 
succor  and  assistance.— C.  N. 
212,  I 

174.  A  husband  owes  pro-  ' 
tection  to  his  wife  ;  a  wife  obe- ' 
dience  to  her  h\isband.~C.  N. 

2ia 

t7{i.  A  wife  is  obliged  to  live 
with  her  husband,  and  to  follow 
him  wherever  he  thinks  flt  to  I 
reside.  The  husband  is  obliged 
to  receive  her  and  to  supply  lier 
Vith  all  the  necessaries  of  life,  , 
according  to  his  means  and 
condition.-C.  N.  214 ;  C.  C.  83, 
191,207, 

»  170.  A  wife  cannot   appear 
in  judicial   proceedings,   with-  j 
out  her  husimnd    or    his    au- 
thorization, even  if  she   be  a 
public  trader  or  not   common 
as  to  property ;   nor   can  she,  , 
when  separate  as  to  pro^ertv, ! 
except   in    mattei*s    of   simple 
administration.— C.N.  215  ;  C.C. 
210;  O.  C.  P.  7S. 

177.  A  wife,  even  when  not 
common  as  to  property,  can- 
not give  nor  accept,  alienate, 
nor  dispose  of  property,  intiv 
iHrofi,  nor  otherwise  enter  into 
contracts  or  obligations,  un- 
less her  husland  becomes  a 
party  to  the  deed,  or  give.s  his 
consent  in  writing;  saving  the 
provisions  contained  in  the  act 
25  Vict.,  c.  W). 

If,  however,  j>he  be  separate 


as  to  property,  she  may  do  and 
make  alone  all  act^  and  cou- 
Iracts  connected  with  the  ad- 
ministration of  her  property. — 
C.  N.  217 ;  C.  C.  210,  643,  703,  900, 
986,  1200,  1297,  1318,  1420,  1421, 
1422,  1424. 

tin.  If  a  husband  refuse  to 
authorize  his  wife  to  appeiU' 
in  judicial  proceediuKS  or  to 
make  a  deed,  the  judge  may 
give  the  necessarv  aut^oriis- 
ation.-  C.  N.  218  ;  C*.  C.  213)  im, 
906,  1290,  1297,  1421,  1424. 

170.  A  wife  who  is  a  public 
trader  may,  without  the  au- 
thorization of  her  husband, 
obligate  herself  for  all  that  re- 
lates to  her  commerce ;  and  in 
such  CIX8Q  she  also  binds  her 
husband,  if  there  be  commu- 
nity between  them.  She  can- 
not l>ecome  a  public  trader 
without  such  authorization, 
express  or  implied.'-  C.  N.  220  ; 
C.  C.  12i)6. 

18().  If  a  huslmnd  be  inter- 
dicted or  absent,  the  judge 
may  authorize  his  wife,  either 
to  appear  in  judicial  proceed- 
ings or  to  contract.— C.  N.  222  ; 
C.  C.  Smo,  1297. 

181.  All  general  authoi-i* 
zations,  even  tl'oee  stipulated 
by  marriage  contract,  are  only 
valid  in  so  far  as  regards  the 
administration  of  ilie  wife's 
property.-  C  X.  223. 

182.  *  A  husband  although 
a  minor  may,  in  all  cases,  auth- 
orize his  wife  who  is  of  age; 
if  the  wife  be  a  minor,  the 
autliorization  of  her  husband, 
whether  he  is  of  age  or  a  uunor, 
is  sulVieient  for  those  cases  only 
in  wliich  an  enianeipntc  d  minor 
might  act  alone.  — t'.  N.  224; 
C.  C.  314,  319  et  s. 

183.  The  want  of  author is- 


1  Vide  R,  S,  Q.  5502a  (60  V„  o.  i&)  as  to  r«gi8tr»tioii  DeooMaTy  wlieo  wife 
8evHrate«i  aa  to  property,  eo^^agefl  in  co^imerce. 
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fttlon  by  the  hiislxmd,  where 
it  is  necesfuiry,  conHUtutes  a 
caune  of  nullity  which  nothing 
chn  cover,  and  which  may  be 
taken  advantage  of  by  all  trhone 
who  have  an  ex  I  sting  and 
actnal  interest  in  doing  so.— 
C.  N.  225. 

1H4.  A  wife  may  make  a 
^'Ul  without  the  authorisation 
of  her  husband. —C.  N.  228  ;  C.C. 

Ha2. 


CHAPTER  SEVENTH. 

OF   THE    DISSOLUTION    OF    MAR- 
.    HIAUU. 

18R.  Marriage  can  onlv  l>e 
dissolved  by  the  natural  death 
of  one  of  the  parties ;  while 
both  live,  it  is  indissoluble.— 
C.  N.  227  ;  0.  C.  108,  118,  136,  200. 


TITLE  SIXTH. 

OF  SEPARATION  FROM  BED  AND  BOARD; 


CHAPTER  FIRST. 

or  TH£  CAUHlOl  OF  HiCPAKATlON 
FKOM    B£D  AND  BOARD. 

186.  Separation  from  bed 
and  board  can  only  be  demand • 
ed  for  specific  causes ;  it  cannot 
he  based  on  the  mutual  consent 
of  theparties.— C.  N.  aOG;  C.  C.  P. 
1100. 

187.  A  husband  nwy  demand 
I  he  separation  on  the  ground  of 
his  wife's  adultery.— C  N.  22U. 

188.  A  wife  roav  deiiian<l 
the  separation  on  the  ground 
of  her  nusband's  adultery,  if  be 
keep  his  concubiue  in  their  com- 
mon habitation.— O.  N.  230. 

189.  Husband  and  wife  may 
respectively  demand  tliis  sepa- 
ration on  the  ground  of  outrage, 
ill  usage  or  grievous  tusuU  com- 
mitted bv  one  toward  the  other. 
~C.  N.  ZM  ;  C.  C.  im. 

190.  The  grievous  nature 
and  sufficiency  of  such  outrage, 
ill-usage  and  insult  are  left  to 
the  discretion  of  the  court, 
which,  in  appreciiUinfc  them, 
must   take  into  consideration 


the  rank,  condition  and  other 
circumstances  of  the  parties. 

IQl.  The  refusal  of  a  hus- 
band to  receive  his  wife  and  to 
furnish  her  with  the  neces- 
saries  of  life,  according  to  his 
rank,  means  and  condition,  is 
another  cause  for  which  she 
may  demand  the  separation.-- 
C.  C.  176. 

CHAPTER  SECOND. 

on  the  formauties  of  the 
ai:tion   for  skpa  ration 

FROM  BED  AVD  BOARD. 

loa.  Rei)ealed  by  fiO  V.,  c.  50, 
8. 11.    Vide  C.  C.  P.  loot),  UOO. 

IIMI.  Repealed  by  00  V.,  c.  50, 
s.  11.     Vide  C.  C.  P.  10in>,  1 100. 

194.  The  wife  who  desires 
to  obtain  a  separation  from  bed 
and  l)oard  must  apply  by  a  peti- 
tion settinK  forth  her  resHons, 
and  addressed  to  the  jtidge,  to 
be  authorized  to  sue,  and  to  be 
allowed  to  withdraw  pending 
the  suit  to  a  place  which  Hhe  in- 
dicates.--(iO  V.  c.  50 ;  C.  C.  P. 
1101. 
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105.  If  the  alleged  wrongs 
be  found  sufficient,  the  judge, 
in  according  to  the  wife  the 
authorization  to  sue,  allows  her 
to  leave  her  husband  and  to  re- 
side elsewhere  during  the  suit. 
— C.  N.  26a 

lOO.  The  action  for  separa- 
tion from  bed  and  board  is  ex- 
tinguished by  a  reconciliation 
of  the  parties  taking  place  either 
since  the  facts  which  gave  rise 
to  the  action  or  after  the  action 
brought.— C.  N.  272. 

107.  In  either  case  the  action 
is  dismissed. 

The  plaintiff  may  neverthe- 
less bnng  another,  for  any 
cause  which  has  happenea 
since  the  reconciliation,  and 
may  in  such  case  make  use  of 
the  previous  causes  in  support 
of  the  new  action.— C.  N.  »78. 

108.  If  the  action  be  dis- 
missed the  husband  is  obliged 
to  take  back  his  wife,  and  the 
wife  is  obliged  to  return  to  her 
husband,  within  such  delay  as 
the  court  by  its  judgment 
determines. 

lOO.— When  the  action  is 
brought  for  outrage,  ill-usage, 
or  grievous  insult,  although 
the  same  be  well  established, 
the  court  may  refuse  to  grant 
the  separation  forthwith,  and 
may  suspend  its  judgment  un- 
til a  further  day,  which  it  ap- 
points in  order  to  afford  the 
parties  sufficient  time  to  come 
to  an  understanding  and  recon- 
ciliation.—C.  N.  250. 

CHAPTER  THIRD. 

OF  THE  PROVISIONAL  MEASURES 
TO  WHICH  THE  ACTION  FOR 
SEPARATION  FROM  BED  AND 
BOARD  MAY  GIVE  RISE. 

200.— The    provisional  care 
of  the  children  remains  with 


the  father,  whether  plaintiff 
or  defendant,  unless  the  court 
or  judge  orders  otherwise  for 
the  greater  advantage  of  the 
children.-C.  N.  267  :  C.  C.  243. 

201.  A  wife  suea  in  separ- 
ation may  leave  her  husband's 
domicile,  and  reside  during  the 
suit  in  a  place  indicated  or  ap- 
proved of  by  the  court  or  judge, 

202.  Whether  the  wife  is 
plaintiff  or  defendant,  she 
may  demand  an  alimentary 
pension,  in  proportion  to  her 
wants  and  the  means  of  her 
husband  ;  the  amount  is  fixed 
by  the  court,  which  also  orders 
the  husbana,  if  necessary,  to 
deliver  to  the  wife  at  the  place 
to  which  she  has  withdrawn, 
the  clothing  she  may  require. — 
C.  N.  288  ;  C.  C.  P.  1101. 

203.  If  the  wife  leaves  the 

glace  of  residence  assigned  to 
er  without  the  permission  of 
the  court  or  judge,  the  hus- 
band may  claim  to  be  liberated 
from  the  payment  of  the  ali- 
mentary pension  ;  he  may  even 
have  her  action  dismissed,  sav- 
ing her  recourse,  should  she 
refuse  to  obey  the  order  given 
her  to  return  within  a  given 
delay  to  the  place  she  has  thus 
quitted.— C.  N.  269. 

204.  A  wife  who  is  in  com- 
munity as  to  property,  whether 
plaintiff  or  aefendant  in  an 
action  for  separation  from  l)ed 
and  board,  may,  from  the  date 
of  the  order  mentioned  in 
articles  195  and  201,  obtain  per- 
mission from  the  court  or  judge 
to  cause  the  moveable  eflects  of 
such  community  to  be  attached 
for  the  preservation  of  the 
share  which  she  will  have  a 
right  to  claim  when  the  par- 
tition takes  place  ;  in  conse- 
quence of  which  her  husband 
is  bound  as  judicial  guardian, 
to  represent  the  things  seized 
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or  their  value  when  required.— 
C.  N.  270  ;  C.  C.  P.  liog 

205.  All  obligations  con- 
tracted by  a  husband,  affecting 
the  community,  and  all  aliena- 
tions made  by  him  of  the  im- 
moveable property  of  such  com- 
munity, subsequent  to  the  ren- 
dering of  the  order  mentioned 
in  articles  ld5  and  201,  are  de- 
clared null,  if  it  be  established 
that  such  obligations  or  aliena- 
tions were  contracted  or  made 
in  fraud  of  the  rights  of  his 
wife.— C.N.  271. 

CHAPTER    FOURTH. 

OF    THE    EFFECTS    OF    SEPARA- 
TION   FROM    BED  AND 
BOARD. 

200.  Separation  from  bed 
board,  from  whatever  cause  it 
arises,  does  not  dissolve  the 
marriage  tie  ;  neither  husband 
nor  wife,  therefore,  can  con- 
tract a  new  marriage  while 
,»  both  are  living.— C.  C.  118,  185. 

'odubCiJr^Ol.  The  separation  relieves 
.  .  the  husband  from  the  obliga- 

!/  6  V  ^tionof  receiving  his  wife,  and 
the  wife  from  that  of  living 
with  her  husband  ;  it  gives  the 
wife  the  right  of  choosing  for 
herself  a  aomicile  other  than 
that  of  her  husband. — C.  C.  ^, 
175 ;  C.  C.  P.  133. 

208.  Separation  from  bed 
and  board  carries  with  it  separ- 
ation of  property ;  it  deprives 
the  husband  of  the  rights 
which  he  had  over  the  property 
of  his  wife,  and  gives  to  the 
wife  the  right  to  obtain  resti- 
tution of  her  dowry,  and  of  the 
property  that  she  brought  in 
marriage. 

Unless  by  the  judgment  they 
are  declared  forfeited,  which 
only  takes  place  in  the  case  of 
adultery,  the  separation   also 


gives  the  wife  the  right  to 
claim  the  benefit  of  all  the  gifts 
and  advantages  conferred  on 
her  by  the  marriage  contract ; 
saving  the  rights  of  survivor* 
ship,  to  which  such  separation 
does  not  give  rise,  unless  the 
contrary  nas  been  specially 
stipulated.— C.  N.  34,  1452 ;  C.  G. 
1310,  8.  3,  1322,  1404,  1438. 

209.  When '  community  of 
property  exists,  the  separation 
operates  its  dissolution,  im- 
poses on  the  husband  the  obli- 
gation of  making  an  inventory, 
and  gives  to  the  wife  in  case  of 
acceptance  the  right  to  de- 
mand the  partition  of  the  pro- 
perty, unless  by  the  judgment 
she  has  been  declared  to  have 
forfeited  this  right. 

210.  Tlie  separation  renders 
the  wife  capable  of  suing  and 
being  sued,  and  of  contracting 
alone  for  all  that  relates  to  the 
administration  of  her  property  ; 
but  for  all  acts  and  suits  tend- 
ing to  alienate  her  immoveable 
property,  she  requires  the 
authorization  of  her  husband, 
or,  upon  his  refusal,  that  of  a 
judge.— R.  S.  Q.  5788  ;  C.  C,  170 
ets.,  1318. 

V  211.  For  whatever  cause  the 
separation  takes  place,  the 
party  against  whom  it  has  been 
declared  loses  all  the  advan- 
tages granted  by  the  other 
party.— C.  N.  229, 14.52. 

212.  The  party  who  has  ob- 
tained the  separation  retains 
all  the  advantages  granted  by 
the  other,  although  they  may 
have  been  stipulated  to  be  re- 
ciprocal and  the  reciprocity 
does  not  take  place.— G.  N. 
300. 

213.  Either  of  the  parties 
thus  separated,  not  having  suf- 
ficient means  of  subsistence, 
may  obtain  judgment  aocainst 
the    other    for   an   alimentary 
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pension,  which  U  flxed  by  the  | 
conrt,  According:  to  the  condi-  i 
tion,  meanfl  and  other  circum- 
Htauces  of  the  parties.— C.  N. 
301. 

214.  The  children  are  en- 
trusted to  the  party  who  has 
obtained  the  separation,  unless 
the  court,  after  having,  if  it 
think  proper,  consulted  a  fam- 
ily councii,  orders,  for  the 
greater  advant^ige  of  the  child- 
ren, that  all  or  some  of  them 
be  entrusted  to  the  care  of  the 
other  party,  or  of  a  third  per- 
son.-C.  N.  :W2. 

215.  Whoever  may  be  en- 
trusted with  the  carie  of  the 
children,  the  father  and  mother 
respectively  retain  the  rii<ht  of 
watching  over  their  mainten- 
ance and  education,  and  arc  ob- 
liged to  contribute  thereto  in 
proportion  to  tlieir  means.— 
C.  N.  3a3;  CO.  1«6. 


216.  Separation  from  bed 
and  board  judicially  declared 
does  not  deprive  the  children 
issue  of  the  marriage  of  any  of 
the  advantages  allowed  them 
by  law  or  bv  marriage  coven- 
ants of  their  father  and  mother  ; 
but  these  rights  only  become 
open  In  the  same  way  and  un- 
der the  same  circumstances  as 
if  there  had  been  no  such  sepa- 
ration.—C.  N.  3(>4. 

217.  Husband  ltd  \^ife  thus 
fteparated,  for  any  cause  what- 
ever, may  at  any  time  retmite, 
and  thereby  put  an  end  to  the 
effects  of  tlie  reparation. 

By  such  reunion,  the  husband 
reassunjes  all  his  rights  over 
the  person  and  property  of  his 
wife,  the  community  of  pro- 
perty is  re-established  of  right, 
and  for  the  future  is  considered 
as  never  having  been  dissolved. 
-  C.  N.  30.>;  C.  C.  1:^20,  1321. 


TITLE  SEVENTH. 

OF  FILIATION. 


CHAPTER  FIRST. 

OF  THR  FILIATION  OF  C'HILDRKN 
WHO  ARK  I.FGITrMATE  OR 
CONCKIVKl)  l)r«IN(>  MAR- 
IMACJK. 

21H.  A  child  coiHci*  d  dur- 
ing marriage  is  legitim..te,  and 
is  held  to  be  the  oiniO  of  the 
husband.  | 

A  child  born  on  or  after  the  i 
one  hundred  and  eightieth  day 
after  the  marriaK<*  ^vas  solein-  ' 
nizcd,  or  williin  ihree  luindred  i 
days  after  its  dissolution,  is  ! 
held  to  have  been  conceived  , 
during  marriage. —C.  N.  ;U2.        j 


219.  The  husband  cannot 
disown  such  a  child  even  for 
adultery,  unless  its  birth  has 
been  concealed  from  him  ;  in 
which  case  lie  is  allowed  to  set 
up  all  the  facts  tending  to  estab- 
lish that  he  is  not  the  father.  - 
C.  N.  318. 

220.  Neitljer  c>an  the  hus- 
band disown  the  child  on  the 
ground  of  his  imix>tciicy,  either 
natural  or  caused  by  accident 
before  the  marriage.*  He  may 
nevertheless  disown  it  if.  dur- 
ing the  whole  time  that  it  may 
legally  be  pi'esumed  to  have 
been  conceived,  he  were,  by 
reason  of  impolency  not  exist- 
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ing  Hi  the  time  of  the  marriage, 
of  distance,  or  of  any  other 
cause,  in  the  physical  impossi- 
biliU  of  meeting  his  wife.— 
C.  N.  312,  313. 

221.  A  child  born  before  the 
one  hundred  and  eightieth  day 
after  the  marriage  was  solem- 
nized raav  be  disowned  by  the 
husband.-C.  N.  314. 

222.  Nevertheless  a  child 
born  before  the  one  hundred 
and  eightieth  day  of  the  marr- 
iage cannot  be  disowned  by 
the  husimnd  in  the  following 
ca^ea : — 

1.  If  he  knew  of  the  preg- 
nancy before  tlie  marriage  ; 

2.  If  he  were  preaent  at  the 
act  of  birth,  or  if  that  act  be 
signed  by  him,  or  contain  the 
declaration  that  he  cannot 
sign  ; 

3.  If  the  child  be  not  declared 
viable.-  C.  N.  314. 

223.  lo  all  tlie  cases  where 
the  husband  may  disown  the 
child,  he  must  do  so  :— 

1.  Within  two  months,  If  he 
be  iu  the  place  at  the  time  of 
the  birth ; 

2.  Within  two  months  after 
his  return,  if  absent  at  the  time 
of  the  l)irth ; 

3.  Within  two  months  of  the 
discovery  of  the  fraud,  if  the 
birth  have  been  concealed  from 
him.-C.  N.  316. 

22  i.  If  the  husband  die  be- 
fore disowning  the  child,  but 
still  within  the  delay  allowed 
for  .so  doing,  the  Heirs  have  two 
montiis  to  contest  the  legitim- 
acy of  the  child  from  the  time 
he  has  taken  possession  of  the 
property  of  the  husband,  or 
from  the  time  that  the  heirs 
have  been  disturl>ed  by  him  in 
their  possession.— C.  N!  317. 

225.  Sucli  disavowal,  on  the 
part  of  the  husband  or  of  his 
heirs,    must    be    made    by   an 


action  at  law,  directed  against 
tlie  tutor,  or  tutor  ad  hoc^  ap- 
pointed to  the  child,  if  he  be 
a  minor ;  and  the  mother,  if 
living,  must  be  made  a  party  to 
the  action.— C.  N.  318. 

220.  If  the  disavowal  do  not 
take  ])lace  as  prescribed  in  the 
present  chapter,  tiie  child  which 
might  have  been  disowned  is 
held  to  be  legitimate. 

227.  A  child  born  fifter  the 
three  hundredth  day  from  the 
dissolution  of  the  marriage  is 
held  not  to  be  the  issue  thereof 
and  is  illegitimate.— C  N.  315. 

CHAPTER  SECOND. 

OF  THE  EVIDENCi:  OF  THE  FILI- 
ATION  OF  J^KGITIMATK 
CHILDHKN. 

228.  The  filiation  of  legitim- 
ate ch'ldren  is  proved  by  the 
acts  of  birth  Inscribed  in  the 
registers  of  Civil  Status.— C.  N. 
319. 

229.  In  default  of  such  act, 
the  uninterrupted  po.ssessiou 
of  the  status  of  a  le^^itirnate 
child  is  Huflicieiit.— C  X.  320. 

230.  Such  possession  is  es- 
tablished byasullioioiitconcurr- 
ence  of  facts,  iiidicatiiig  the 
connection  of  Mliatioii  and  rela- 
tionship between  the  individ- 
ual and  the  fjuuily  to  wiiich 
he  claims  Ui  belong.  -C.   N.  '.Vll. 

2:il.  No  one  can  cl;iini  a 
i  status  contrary  to  that  wiiich 
his  act  of  birtli.  ,'tcconip;iiiied 
with  the  p(KssessioH  confoi'ni- 
able  to  such  act,  gives  hiin  ; 
and  reciprocally  no  one  can 
contest  the  status  of  him  wlio 
has  a  ]>osscssi<)n  confonnMl)le 
to  his  act  of  birth.-  C.  N.  322  ; 
C.  (.'.  1(52. 

2:J2.  In  default  of  the  act  of 
birth  and  of  an  »inintcrrn|)tcd 
possession,  or  if  the  child  have 
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been  described  either  under 
false  names,  or  as  being  the 
child  of  unknown  parents,  the 
proof  of  filiation  may  be  made 
by  testimony  ;  nevertheless 
this  evidence'  can  only  be  ad- 
mitted when  there  is  a  com- 
mencement of  proof  in  writing, 
or  when  the  presumptions  or 
indications  resulting  from  facts 
then  ascertained,  are  sufficient- 
ly strong  to  permit  its  admiss- 
ion.—C.  N.  323;  C.  C.  51,  56, 
241. 

288.  A  commencement  of 
proof  in  writing  results  from 
the  title  deeds  of  the  family, 
the  registers  and  papers  of  the 
father  and  mother,  from  public 
and  even  private  writings  pro- 
ceeding from  a  party  engaJged 
in  the  contestation  or  who 
would  have  had  an  interest 
therein  had  he  been  alive. — 
C.  N.  324. 

284.  Proof    of  the  contrary 

may  be  made  by  anv  means  of  a 

nature   to  establish    that   the 

claimatit  is  not  the  child  of  the 

mother  he  claims  to  have,  or 

even,     the     maternity     being 

proved,  that  he  is  not  the  child 

of  the  husband  of  such  mother. 
Q^  j^^  325 

28«.  The  action  of  a  child  to 
establish  his  status  is  impre- 
scriptible. 

236.  This  action  cannot  be 
brought  by  the  heirs  of  a  child 
who  has  failed  to  bring  it,  un- 
less he  died  in  minority  or 
within  five  years  after  his  ma- 
jority ;  but  they  may  continue 
the  action  already  brought.— 
C.  N.  329. 


CHAPTER  THIRD, 


OF  ILLEGITIMATE  CHILDREN. 


287.  Children  bom  out  of 
marriage,  other  than  the  Jggug 
of  an  incestuous  or  adulterous 
connection,  are  legitimated  by 
the  subsequent  marriage  of 
their  father  and  mother.— C.  N. 
331. 

288.  Such  legitimation  takes 
place  even  In  favor  of  the  de- 
ceased children  who  have  left 
legitimate  issue,  and  In  that 
case  it  benefits  such  issue.— 
C.  N.  3:^2. 

280.  Children  legitimated 
by  a  subsequent  marriage  have 
the  same  rights  as  if  they  were 
born  of  such  marriage.— C.  N. 
333. 

240.  The  forced  or  volun- 
tary acknowledgment  by  the 
father  or  mother  of  their  illeg- 
itimate child,  gives  the  latter 
the  right  to  demand  mainten- 
ance m>m  each  of  them  accord- 
ing to  circumstances. — C.  N. 
:«8;C.  C.  169  ets.  768. 

241.  An  illegitimate  child 
has  a  right  to  establish  judi- 
cially his  claim  of  paternity  or 
maternity,  and  the  proof  there- 
of is  made  by  writinps  or  testi- 
mony, under  the  co  iditions 
and  restrictions  set  forth  in 
articles  232,  233  and  234.-C.  N. 
340,  'Ml, 
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TITLE    EI&HTH. 

OF    PATERNAL    AUTHORITY. 


242.  A  child,  whatevpr  mav 
\fe  hJH  age,  owes  honor  and  re- 
spect  to  nis  father  and  mother. 
-C.  N.  371. 

243.  He  remainR  snhject  to 
their  authority  until  his  ma- 
jority or  his  emancipation,  but 
the  fother  alone  exercises  this 
authority,  during  marria^re ; 
saving  the  provisions  contain- 
ed in  the  act  25  Vict.,  c.  66.— 
C.  N.  372,  373  ;  C.  C.  113, 119, 
200. 


244.  An  unemancipated 
minor  cannot  leave  his  father's 
house  without  his  permission. 
— C.  N.  374  ;  C.  C.  83. 

245.  The  father  and,  in  his 
default,  the  mothei  of  an  un- 
emancipated minor  have  over 
him  a  right  of  reasonable  and 
moderate  correction,  which 
may  be  delegated  to  and  exer- 
cised by  those  to  whom  his 
education  has  been  entrusted. 
-C.  N.  »75. 


TITLE    NINTH. 

OF  MINORITY,  TUTORSHIP  AND  EMANCIPATION. 


CHAPTER  FIRST 

OF   MINORITY. 

246.  Persons  of  either  sex 
remain  in  minority  until  they 
attain  the  full  age  of  twenty- 
one  years.— C.  N.  388 ;  C.  C. 
324. 

247.  Emancipation  only 
modifies  the  condition  of  the 
minor  ;  it  does  not  put  an  end 
to  the  minority,  nor  does  it  con- 
fer all  the  rights  resulting  from 
majority.— C.  C.  314  et  s. 

249.  The  disabilities, 
rights  and  privileges  resulting 
from  minority,  the  acts  the 
minor  may  do  and  the  suits  he 
may  bring,  the  cases  in  which 
he  may  demand  to  be  relieved, 
the  miinner  and  time  of  making 


the  demand,  and  other  like 
questions,  are  determined  in 
the  third  book  of  the  present 
code,  and  in  the  Code  of  Civil 
Procedure. 

CHAPTER  SECOND. 

OF  TUTORSHIP. 


SECTION  I. 

0/  the  Appointment  of  Tutors. 

249.  All  tutorships  are 
dative  ;  they  are  conferred  on 
the  advice  of  a  family  council, 
by  a  competent  court  or  by  any 
judge  of  such  court,  having 
civil  jurii^diction  in  the  district 
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where  the  minor  has  his  domi- 
cile, or  by  the  proth ©notary  of 
such  court.— C.  N.  405;  C.  C. 
922  ;  C.  C.  V.  i;i3l  et  8.,  135J7. 

250.  The  convocation  of  a 
family  council  may  be  demand- 
ed by  all  those  related  or  allied 
to  the  minor,  without  regard  to 
the  degree  of  relationBhix),  by 
the  Hubrogate-tutor,  by  thB 
minor  himself  in  certain  cases, 
by  his  creditors,  and  by  all 
other  persons  interested.— C.N. 
406;  C.C.  268. 

25 1.  The  persons  to  be  called 
to  a  family  council  are  those 
most  nearly  related  or  allied 
to  the  minor,  to  the  number  of 
seven  at  least,  and  taken,  as 
equally  as  possible,  from  both 
tho  paternal  and  the  maternal 
line. -C.N.  407;  C.  C.  272. 

252.  With  the  exception  of 
the  mother,  and  other  female 
ascendants  during  widowhood, 
the  relations  mu^t  be  males,  of 
the  full  age  of  twenty  one 
year.s,  and  residing  in  the  dis- 
trict where  the  appointment  of 
a  tutor  is  to  be  made.— C.N. 
408. 

253.  If,  however,  a  sufficient 
number  oe  not  found  in  the 
district,  they  may  he  taken  in 
other  distncts,  and  even  in 
default  of  relations  of  both 
lines,  the  friend.s  of  the  minor 
may  be  called  to  form  or  to 
complete  the  number  re'iuired. 
-O.N.  4m). 

254.  Persons  related  or 
allied  to  the  minor,  qualified 
to  make  part  of  tlie  family 
council,  and  who  have  not  l)een 
called,  have  a  right  to  attend, 
and  to  give  their  advice  as  if 
they  had  been  called. 

255.  The  judge  or  prothono- 
tary,  on  petition  of  a  competent 
person,  calls  before  him  the 
relations,  connections,  or 
friends  of  the  minor  who  are 


to  compose  the  family  council, 
and  for  this  purpose,  grants  an 
order  which  is  notified  to  the 
parties  at  the  Instance  of  the 
person  seeking  the  convocation. 

256.  If  the  persons  to  be 
called, reside  at  a  greater  dis- 
tance than  five  league^,  the 
court,  judge  or  probhonotHry 
may,  if  reque.sted,  authorize 
a  notary  or  other  competent 
person  to  hold  such  lamily 
council  at  the  place  where 
such  parties  reside,  to  adminis- 
ter the  necessary  oath,  to  take 
their  advice  on  the  appoint- 
ments to  be  made,  and  even  to 
administer  the  oath  of  oflice  to 
the  tut^r  chosen. 

257.  In  every  case  in  which, 
according  to  *  the  preceding 
articlcH,  a  judge  may  call  be- 
fore him,  or  delegate  the  right 
to  call  a  family  council,  it  is 
lawful  for  any  notary,  residing 
or  present  at"  the  place  where 
the  meeting  is  to  be  held,  with- 
out regard  to  distance,  to  call 
it  himself  without  the  authoriz- 
ation of  the  judge,  and  to  act 
therein  in  the  same  manner  in 
every  re.si)ect  as  if  he  bad  been 
dolcgatod  l)y  the  judge. 

258.  The  notary  can  how- 
ever, act  in  conformity  with 
the  preceding  article,  only 
when  he  is  requested  to  do  so 
by  otie  of  those  at  whose  in- 
stance such  council  might 
have  heen  called  before  a 
judge  ;  and  in  such  case,  the 
netitioner  makes  a  declaration 
l)efore  the  notary,  of  the  object 
and  motives  of  his  demand,  in 
the  .same  n)anner  as  if  it  were 
addressed  to  a  judge.  Of  this 
declaration  the  notary  must 
draw  up  an  act  in  wr  tmg. 

250.  Family  councils  thus 
called  by  notaries,  are  com- 
posed in  the  same  manner  as 
those  called    before    a    judge. 
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It  is  only  in  default  of  persons 
related  or  allied  to  ihe  minor, 
that  his  friends  are  admitted, 
and  ill  is  default  must  be  veri- 
fiod  l»y  the  notarj,  and  men- 
tioned in  liis  report. 

200.    The     declaration     re- 
(|xiirt»d  by  article  258  is  first  read 
to    the    family     council;     the 
notary  takes  iheir  advice  and 
draws  up  an  act  in  writing  of 
their    deliberation,  which    act 
must  njention   the  oppositions 
that  were  made,  and  the  dlfTer- 
ent  opinions  which  were  jriven, 
as    also    the    quality,  place    of 
res  den ce,    anrl    degree   of    re- 
Jationship  of   those  who  com- 
posed X  he  roeetimr. 
261 .    In  all  cases  where  a  family  coun- 
cil is  called  and  held  by  a  notary,  whether 
delegated  by  a  judge  or  prothonotary  or 
not,  such  notary  is  bound  to  make  a  com- 
plete and  circumstantial  report  of  his  pro- 
ceedings to  the  proper  court  or  judge  or 
prothonotary,  accompanied  with  the  acts 
and  declarations  that  it  is  his  duty  to 
drawup.— C.C.  279-2^- 

'JSOTB.  The  court,  judge  or 
prothonotary  receiving  this 
report,  may  homologate  or 
reject  the  proceedings  therein 
contained,  which  without  ho- 
mologation, protlnce  no  erteet. 
They  niay  JikewiHe  make  any 
order  relative  to  such  proceed- 
ings that  they  deem  advisable, 
in  the  same  manner  as  if  the 
family  council  had  been  called 
before  tlsem. 

263.  In  all  cases  where  a 
tutor  has  bet'Ji  appointed  out 
of  court,  the  court  may,  on  the 
petition  of  any  one  entitled  to 
nave  a  meeting  of  the  family 
council  ca'lcd,  and  after  having 
heard  the  tutor,  cancel  his 
appointment  and  order  a  new 
one.-   C.  C.  P.  1310. 

204.  One  tutor  only  is  named 
to  each  minor,  unless  he  has 
immovable  property  In  places 
remote  from  one  another,  or  in 


different  districts,  In  which 
cases  a  tutor  may  be  appointed 
for  each  place  or  district  where- 
in such  immovable  property  is 
situated,  Tliese  tutors  are 
independent  of  one  another : 
each  of  them  is  only  liable  for 
that  portion  of  tlie  property 
which  he  has  administen'ci. 

The  tutor  of  th'  domicile  of 
the  minor  has  the  care  of  his 
person. 

NevertheksSjin  certain  cises, 
a  separate  tutor  may  be  aji- 
pjinted  to  the  person  of  the 
minor. 

The  mother  or  other  fcnuile 
ascendant,  who  has  rennnried, 
may  also  be  ai)pointed  joint- 
tutor  \A  itb  her  second  bus.  and. 
-C.  N.  417  ;  C.  C.  2^2,  s.  ;i  2<s:K 

265.  A  tutor  acts  and  ad- 
ministers, as  such,  from  the 
time  of  his  appointment,  if  it 
take  place  in  his  j)re.sence, 
otherwise  from  the  time  of  his 
being  noti(i(cl  ol  it.  ■  C.  \.  41S  ; 
C.  C.  281,  291  ;  C.  (\  P.  T)!)!  s.  ti. 

266.  Tntorsliip  is  a  pt  rsonai 
ollice  which  does  nut  pa>s  to 
the  heii*s  of  tlie  tutor.  Tlir-\  arc 
simply  resp(jnsil>le  for  his  ad- 
ministration. If  liny  be  of  a.u:e, 
ihey  are  bound  to  coniimif 
such  administration  until  a 
new  tutor  is  nj)p jinied.  -C.  N. 
419. 

si:(  TiON  II. 

0/  Suhrogati-  TutaiA. 

267.  In  every  tut  )r>hip  i  JuTe 
njust  be  a  sul»r.)Lirtie-tutor, 
wljo'-e  appointment  is  nmdv  by 
the  same  act,  and  in  rh«'  samr 
manner,  and  is  su'tject  to  tiic 
same  revision  as  that  of  tin* 
tutor.  Mis  (iuiics  consist  in 
causinpj  tlic  net  of  tutoisliip  (o 
bt'  n-.^isteicd,  bt>iij^  pre.vvnl  nt 
the  inventory,  wa.ciiing  uwy 
the  a'lministrution  of  tlu'  tutor, 
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caasin^  his  removal  if  there  be 
KTOund  for  it,  and  in  acting  for 
the  interests  of  the  minor 
whenever  they  are  opposed  to 
^hose  of  the  tutor.— C.  X.  420, 
422  ;  C.  C.  280,  292,  293,  309, 1331, 
13:<2,  2118 ;  C.  C.  P.  1331,  1337, 
1342,  13.51. 

268.  The  subrogate  -  tutor 
does  not  of  ri.^lit  replace  the 
tutor,  when  the  tutorship  be- 
comes vacant,  or  when  the 
tutor  becomcH  incapable  of  act- 
ing by  absence  or  any  other 
cause,  but  in  these  cases  it  is 
his  duty  to  have  a  new  tutor 
appointed,  and  in  default  of  so 
doing,  he  is  liable  to  pay  the 
damages  which  may  result  to 
the  minor  from  his  neglect. 
-C.  N.  42t:  C  C.  250. 

260.  If  auring  the  tutorship 
a  minor  happen  to  have  any  in- 
terests to  discuss  judicially 
with  his  tutor,  he  is  for  such 
case  given  a  tutor  ad  hoc  whose 
powers  extend  on'y  to  the 
matters  to  be  so  discussed. 
— C.  C.  P.  1331,  1355. 

270.  The  functions  of  a  sub- 
rogate-tutor  cease  in  the  same 
manner  as  those  of  a  tutor. 
-  C.N.  425. 

271.  The  provisions  con- 
tained in  sections  three  and 
four  of  the  present  chapter, 
apply  to  subrogate- tutors. 
— C.  N.  428. 

SELTiaN    III. 

OJ  tfie  Causes  which   Excmpi 
from  Tutorship, 

272.  No  one  is  bound  to  ac- 
cept a  tutorship,  unless  he  has 
been  called  to  the  family  council 
which  elected  him. 

273.  He  who  is  neither  re- 
lated nor  allied  to  the  minor 
cannot  be  compelled  to  accept 
the  tutorship,  if  any  one  who 
is  related  or  allied  be  in  a  posi- 


tion to  take  charge  of  it. — C.  N. 
432. 

274.  Any  person  of  the  age 
of  seventy  years  complete  may 
refuse  to  be  appointed  tutor. 
He  who  has  been  appointed 
before  he  was  of  that  age,  may 
be  discharged  when  he  has 
attained  it.-C.  N.  433. 

275.  Persons  laboring  under 
.serious  and  abundant  infirmity 
are  exempt  from  being  tutors  ; 
they  may  even  obtain  their  dis- 
charge if  such  infirmity  super- 
vene after  their  appointment. — 
C.  N.  434. 

276.  Two  tutorships  are  for 
any  person,  a  sufficient  reason 
for  refusing  to  accept  a  third, 
other  than  that  of  his  children. 
A  husband  or  father,  who  is 
already  charged  with  one  tutor- 
ship, is  not  bound  to  accept  a 
second,  unless  it  is  that  of  his 
own  children. —C.  N.  435. 

277.  Those  who  have  five  leg- 
itimate children  are  exempted 
from  any  tutorship  but  that 
of  their  own  children.  Chil- 
dren who  have  died  leaving 
issue  still  living,  are  counted 
in  this  number.— C.  N.  436. 

278  The  birth  of  children 
during  tutorship  does  not  au- 
thorize it«  abandonment. — C.N. 
437. 

279.  If  the  per.-on  who  has 
been  elected  by  a  family  coun- 
cil be  present,  he  is  bound, 
under  pain  of  forfeiting  his 
grounds  of  exemption,  to  state 
them,  in  order  that  their  valid- 
ity may  be  determined  at  once, 
when  the  proceeding  takes 
place  before  a  court,  judge  or 
prothonotary,  or  in  order  that 
they  may  be  reported  to  -the 
fonrt,  jufi.Gje  or  prothonotary  bv 
the  notary  or  person  delegated, 
if  it  be  before  either  of  these 
that    the   family   council     has 
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been  called.— C.  N.  438;   C.  C. 
261. 

2SO.  If  the  person  elected 
be  not  present,  a  copy  of  the 
act  of  election  is  served  upon 
him,  and  he  is  bound,  within 
five  days,  and  under  pain  of 
forfeiting  his  grounds  of  ex- 
emption, to  lodge  them  in  the 
office  of  the  court  before  which, 
or  before  the  judge  or  pro- 
thonotary  of  which  the  proceed- 
in  gn  were  had,  or  in  the  hands 
of  the  notary  or  party  dele- 
gated, if  it  be  before  either  of 
these  that  the  family  council 
was  called,  in  oi-der  that  the 
matter  may  be  dealt  with  in 
conformity  with  the  preceding 
article.— C.  N.  4:39. 

281.  The  decision  given  as 
to  the  validity  of  such  grounds 
by  the  judge  or  the  prothon- 
otai-y,  out  of  court,  is  subject 
to  revision  by  the  court,  whose 
judv^mcnt  may  also  be  appealed 
from  ;  but  during  the  litigation, 
the  person  elected  is  obliged  to 
administer  provisionally  ;  and  | 
all  his  act«  of  administration 
are  vnlid,  even  if  he  be  after- 
wards discharged  from  the 
tutorship  —C.  N.  440;  C.  C.  P. 
52,  s  2,  aU4,  s.  6,  1310. 

SECTION  IV. 

Of  inc(ipaci(f/,  excliution   and 
removed  from  tutorship, 

fiSQ.  The  following  persons 
cannot  be  tutora : 

1.  Minors,  except  the  father, 
who  is  bound  to  accept  the 
office,  and  the  mother,  who 
although  a  minor,  has  a  right 
to  the  tutorship  of  her  children, 
but  is  not  bound  to  accept  it; 

2.  Interdicted  persons  ; 

8.  Women,  other  than  the 
mother  and  female  ascendants, 
who  are  entitled,  during  their 


widowhood  and  In  the  case 
provided  for  in  the  last  para- 
graph of  article  2^4,  to  the 
tutorship  of  their  children,  and 
grandchildren,  but  are  not 
bound  to  accept  it ; 

4.  All  those  who  themselves 
or  whose  father  and  mother 
have  against  the  minor  a  suit 
at  law  involving  his  status,  his 
fortune,  or  an  important  por- 
tion of  it.— C.  N.  442  ;  C.  C.  365. 

283.  Mothers  and  grand- 
mothers who  have  been  ap- 
pointed to  a  tutorship  during 
their  widowhood,  are  deprived 
of  it  from  the  day  on  which 
they  contract  a  second  mar- 
riage ;  and  if  the  minors  have 
not  been  provided  with  another 
tutor  prior  to  such  marriage, 
the  husbands  of  such  mothers 
or  grandmothers  remain  re- 
sponsible for  the  administra- 
tion of  the  property  of  the 
minors  during  the  second  mar- 
riage, even  if  there  be  no  com- 
munity.—C.  C.  264. 

284.  Condemnation  to  an  in- 
famous punishment  carries 
with  it  by  law  exclusion  from 
tutorship ;  it  also  entails  re- 
moval from  a  tutorship  pre- 
viously conferred.— C.  N.  443  ; 
C*.  O.  t)6. 

285.  The  following  persons 
are  also  excluded  from  tutor- 
ship, and  even  may  be  deimved 
of  it  when  they  lutve  entered 
upon  its  duties  :— 

1.  l*ersons  whose  misconduct 
is  notorious. 

2.  Those  whose  administra- 
tion exhibits  their  incapacity 
or  dishonesty.— C.  X.  214. 

280.  Actions  for  the  re- 
moval of  tutors  may  he  brought 
before  the  court,  by  any  one  re- 
lated or  allied  to  the  minor,  by 
the  subroKHie-tutor,  or  by  any 
other  person  having  an  interest 
in  such  removal. — C,  N.  446,  448. 
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287.  The  removal  of  a  tutor 
can  only  be  ordered  upon  the 
advice  of  a  family  council, 
which  is  composed  in  the  same 
way  as  for  his  appointment, 
and  is  called  in  such  manner 
as  the  court  directs. 

28li.  The  judgment  of  re- 
moval must  contain  the 
grounds  on  which  it  is  founded, 
and  order  the  rendering  of  an 
account  and  the  appointment 
of  a  new  tutor,  who  is  appoint- 
ed with  the  usual  formalities 
so  soon  as  the  judgment  be- 
comes executable  either  by 
acquiescence,  by  want  of  ap- 
peal in  due  time,  or  by  its  being 
confirmed    in    appeal. ~C.     N. 

447. 

289.  During  the  litigation 
the  tutor  sued  retains  the 
management  and  administra- 
tion of  the  person  and  of  the 
property  of  the  minor,  unless 
the  court  oniers  otherwise. 

SECTION  V. 

Of     the     Adminlatration     of 
Tutors. 

200.  A  tutor  has  the  care  ofi 
the  person  of  hiw  pupil,  and  re- 
presents him  in  all  civil  acts  ; 

He  is  bound  to  manage  his  pro- 
perty like  a  prudent  adminis- 
trator, and  18  liable  for  the 
damages  which  may  result 
from  bad  management ; 

He  can  neither  buy  the  pro- 
perty of  his  pupil,  nor  take  it 
on  lease,  nor  accept  the  trans- 
fer of  aiiv  right  or  any  debt 
against  his  pupil.- -C.  N.  450; 
C.  C.  88,  10»4,  14HI;  C.  C.  P. 
1385. 

291.  A  tutor  as  soon  as  his 
appointment  is  known  to  him 
and  before  acting  under  it, 
must  make  oath  to  well  and 


truly  administer  the  tutorship. 
— C.'C.  2o<3,  2a5. 

292.  As  soon  as  he  has 
taken  the  oath,  the  tutor  de- 
mands the  removal  of  seals,  if 
they  have  been  affixed,  and 
proceeds  forthwith  to  the  tak- 
ing of  an  inventory  of  the  pro- 
perty of  the  minor,  in  presence 
of  the  Bubrogate-tutor  ; 

If  anything  be  due  to  him  by 
the  minor,  tne  tutor  must  de- 
clare it  in  the  inventory,  on 
pain  of  forfeiting  his  claim. — 
C.  N.  46L ;  C.  C.  207  ;  C.  C.  P. 
1379  ets.  1387  ets. 

293.  Within  the  month 
which  follows  the  closing  of  the 
inventory,  the  tutor  causes  all 
the  moveable  effects,  except 
those  which  he  is  allowed  or 
bound  to  keep  in  kind,  to  be 
sold  by  public  auction,  in  pre- 
sence or  the  subrogate-tutor, 
and  after  due  puolications, 
which  must  be  mentioned  in 
the  minute  of  sAle.~C.  N.  452  ; 
C.  C.  P.  1404. 

294.  Within  the  six  months 
which  follow  such  sale,  the 
tutor,  after  discharging  the 
debts  and  other  liabilities,  must 
invest  whatever  money  re- 
mains in  his  hands,  whether  it 
proceeds  from  the  sale,  or  is 
found  upon  making  the  inven- 
tory, or  is  subseouently  re- 
ceived from  the  debtors  of  the 
minor.— C.  C.  9S\  (o)  et  s. 

295.  During  the  tutorship- 
he  must  likewise  invest  the  ex- 
cess of  the  revenues  over  the 
expenses,  as  well  as  all  capital 
sums  which  have  been  reim- 
bursed and  all  other  moneys 
which  he  has  received,  or 
ought  to  have  received  ;  and 
this  he  most  do  within  the 
same  delav  of  six  months  from 
the  day  wlien  he  had  or  ought 
to  have  had  a  sufficient  sum, 
considering  the  means  and   on- 


^'  290a.  The  tutor  may,  with  the  aathorization  of  the 
judge,  upon  the  advice  of  the  family  council,  in  the  case  of 
an  estahlished  husineas,  continue  the  same. 

Such  power  may  be  revoked  at  any  time  by  order  of  the 
court,  judge  or  prothonotary  upon  the  advice  of  the  family 
council." 
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by  articles  298  and  2W  for  the 
alienation  of  the  property  of  a 
minor,  do  not  apply  to  cases 
where  a  judgment,  on  the  de- 
mand of  a  co-proprietor,  has 
oi-dered  the  licltation  of  un- 
divided property.  But  in  these 
cases,  the  llcitation  can  onlv  be 
made  in  the  form  prescribed  by 
law.  Strangers  are  admitted 
to  bid.~C.  N.  4flO ;  C.  G.  709. 

301.  A  tutor  cannot  accept 
or  renounce  a  succession,  which 
falls  to  his  pupil,  without  au- 
thorization being  granted  on 
1  the  advice  of  a  family  council. 
The  acceptance  can  only  be 
made  under  benctit  of  inven- 
tory. Accorapaiiied  by  these 
formalities  the  acceptance  or 
renunciation  has  thesanie  cil'ect 

of  age.  - 
660  et  s. 


dition  of  the  minor,  to  form  a 
suitable  investment. 

296.  In  default  of  the  tutor 
having   made,  within  the   de- 
lays, the  investment  required, 
he  is  bound   to  account  to  his 
pupil  for  interest  on  the  sums 
which  he  ought  to  have  so  In- 
vested, unless  he  can  establish 
that  such  investment  was  inv 
possible,  or  unless,  on  his  appli- 
cation, the  judge    or  the  pro- 
thonotary,  upon  the  advioe  of  a 
family   council,  has  dispensed 
with    the   investment   or  pro- 
longed the  delays.— C.  C.  1078; 
s.  a 

297.  Without  the  authoriza- 
tion of  the  judge,  or  the  pro- 
thonotary,  granted  on  the  ad- 
vice of  a   family  council,    the 

tutor  is  not  allowed  to  borrow    as  if  made  by  a  person 
for  the  minor,  nor  to  alienate    c.  N.  461 ;   C.  C.  613, 
or  hypothecate  his  immoveable    ^^ .  c.  C.  P.  1405  et  s. 
property  ;  nor  is  he  allowed  to  ' 
make   over    or    transfer    any 
capital  sums  belonging  to  the 
minor  or  bis  shares  and  interest 
in  any  financial,  commercial,  or 
manufacturing   ioint-stock 
company.— C.    N.   457 ;    0.    C. 
1009  el  s.  ;  C.  C.  P.  1:341  et  s. 

208.  Such  authorization  can 
only  be  granted  in  eases  of 
nece.s«<ity  or  for  an  evident  ad- 

"Tn^tfi^  case  of  necessity,  the  I  or  other  acts  legally  ma/^e  fur- 
judge  or  prothonotary  l^ants  •  "g  the  vacancy  cann()tl3e<iues. 
Lis  authorization  only  when  it    tioued.-C.  N.  402  ;  L.  C.  6o^. 

SOS.  Gifts  niaclc  to  a  minor 

may  be  accepted  by  his  tutor, 
or  a  tutor  ad  hoc,  or  by  his 
father,    mother,    or   other   as- 

......w.  ,-^^ cendants ;  such  acceptance  be- 

"inljrcafies,  the  authorization  |  ing  valid  without  the  advice  of 
indicates  what  property  is  to  be  i  anv  family  council.— C.  N.  4(53; 
sold  or  hypotheoated,  and  any  1  O.  C).  7H9,  792. 
conditions  deemed  expedient.—        304.  Actions  belonging  to  a 
C.  C.  351a,  3516 ;  C.  O.  P.  134H.        minor  are  brought  in  the  name 

299.  Repealed  by  60  V.  c.  50,    of  his  tutor. 
«.  la  Vide  C.  O.  P.  1351, 1353.       I      Nevertholeas  a  minor  of  fonr- 
SOO.  The  formalities  required  i  teen   yeai-a  of  age    may  bring 


302.  In  any  case  where  a 
succession  renounced  in  the 
name  of  a  minor  has  not  been 
accepted  by  any  one  el^e,  it 
may  be  afterwards  accepted 
either  by  the  tutor  duly  author- 
ized on  the  advice  of  a  family 
council  consulted  anew,  or  by 
the  minor  become  of  aire  ;  but 
it  is  so  taken  in  the  state  in 
which  it  is  then,  and  the  sales 


is  established  by  a  summary 
account,  submitted  by  the 
tut4>r,  that  the  moneys,  move- 
able effects  and  revenues  of  the 
minor  are  insufficient. 
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alone  actions  to  recover  his 
wages. 

He  may  also,  with  the  author- 
ity of  a  judge»  bring  alone  all 
other  actions  arising  from  the 
contract  for  the  hire  of  his  per- 
sonal services.— R.  S.  Q.,  art. 
OT89 ;  51  52  V.,  c.  22 ;  C.  C.  P. 
78 ;  1263. 

d05.  A  tutor  cannot  demand 
the  definitive  partition  of  the 
immoveable  property  of  the 
minor,  but  he  can,  even  without 
authorization,  defend  an  action 
of  partition  brought  against 
such  minor.— C.  C.  691. 

d06.  A  tutor  cannot  appeal 
from  a  judgment  until  he  is 
authorized  by  the  judge,  or  the 
prothonotary,  on  the  advice  of 
a  family  council. 

307.  A  tutor  cannot  transact 
in  the  name  of  the  minor  unless 
he  is  authorized  by  the  court, 
the  judge  or  the  prothonotary, 
on  the  advice  of  a  family  coun- 
cil. Accompanied  by  these  for- 
malities, transaction  has  the 
same  effect  as  if  made  with  a 
person  of  age.— C  N.  467  ;  C.  C. 
1919 ;  C.  C.  P.  1432. 

Section  VI.  ' 

I 
Of  the  Account  of  Tutorship. 

808.  Every  tutor  is  account- 
able   for     his     administration 
when  it  has  terminated.- -C.  N.  ' 
469.  1 

300.  Any  tutor  may  be  com 
pel  led,  even  during  the  tutor- 
ship, on  the  demand  of  any  one 
related  or  allied  to  the  minor, 
of  the  subrogate- tut  or,  or  of 
any  other  parties  interested,  to  . 
produce  from  time  to  time  a 
summary  account  of  his  admin- 
istration ;  8uch  account  to  be 
furnished  without  any  Judicial 
formalitv  or  costs.  — C.  X.  470. 

310.  The  deliuitive  account 


of  a  tutorship  is  rendered  at  the 
cost  of  the  minor,  when  he  has 
attained  his  majority,  or  has 
l)een  emancipated ;  the  tutor 
advances  the  costs  of  such  ac- 
count. He  is  allowed  all  the 
expenses  which  he  can  justify, 
and  of  which  the  object  was 
U8cful.-C.  N.  471 ;  C.  C.  318 ; 
C.  C.  P.  570. 

311.  Every  settlement  be- 
tween a  minor  become  of  age 
and  his  tutor,  relating  to  the 
administration  and  account  of 
the  latter,  is  null,  unless  it  is 
preceded  bv  a  detailed  account 
and  the  delivery  of  vouchers  in 
support,  thereof.— C.  N.  472 ; 
C.  C.  767. 

312.  If  the  account  give  rise 
to  contestations,  they  are  pro- 
ceeded with  and  adjudicnted 
upon  in  the  manner  provided 
for  in  the  Ck)de  of  Civil  Proce- 
dure.—C.  C.  P.  566et8. 

313.  Any  balance  due  by  the 
tutor  bears  interest,  without 
demand,  from  the  closing  of  the 
account.  Interest  on  any  sum 
due  by  the  minor  to  the  tutor 
only  rims  from  the  time  of  his 
being  put  in  default  by  the 
tutor,  after  the  closing  of  the 
account.— C.  C.  P.  833,  s.  1. 

CHAPTER  THIRD. 

OF  EMANCIPATION. 

314.  Every  minor  is  of  right 
emancipated    bv     marriage. 

-C.  X.  476 ;  C.  C.  1.S2. 

315.  An  unmarried  minor 
may,  at  his  own  request,  or  that 
of  his  tutor,  or  of  any  one  re- 
lated or  allied  to  him,  be  eman- 
cipated by  any  court,  judge  or 
prothonotary  having  jurisdic- 
tion to  confer  tutorship,  cm  the 
advice  of  a  family  council  railed 
and  consulted  as  in  the  case  of 
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tutorship.— C.  N.  478 ;  C.  C.  250 
et  8. ;  C.  C.  P.  1331  et  a. 

316.  If  the  emancipation  be 
granted  out  of  court,  it  is  sub- 
ject to  revision,  and  may  be  an- 
nulled by  the  court  to  which 
the  judge  or  prothonotary  who 
pronounced  it  belongs.  From 
this  judgment  an  appeal  lies. — 
C.  C.  P.  52,  s,  2,  1310. 

317.  Whether  emancipation 
results  from  marriage  or  is 
granted  judicially,  a  curator 
must  be  appointed  to  the  eman- 
cipat-ed  minor.— C.  C.  338  et  s. ; 
C.  C.  P.  694,  s.  6. 

318.  The  account  of  tfie 
tntorship  is  rendered  to  an 
emancipated  minor,  with  the 
assistance  of  his  curator.— C.  N. 
4«0. 

319.  An  emancipated  minor 
may  grant  leases  for  terms  not 
exceeding  nine  years ;  he  may 
receive  his  revenues,  give  re- 
ceipts therefor  and  perform  all 
acts  of  mere  admmistration. 
He  is  not  relievable  from  these 
act.s,  except  in  cases  whereper- 
Rons  of  age  would  be  so.— C.  N. 
481 ;  C.  C.  83,  182,  244,  247,  763, 
907, 1002,  1707. 

yi  320.  He  can  neither  bring 
nor  defend  a  real  action  with- 
out the  assistance  of  his  cura- 
tor.—C.  N.  482 ;  C.  C.  P.  78. 


321.  An  emancipated  minor 
cannot  borrow  without  the  as- 
sistance of  bis  curator.  Loans 
of  large  amount,  considering 
his  means,  when  effected  by 
deeds  bearing  hypothec,'  are 
null,  although  maae  with  the 
assistance  of  n is  curator,  if  they 
be  not  authorised  by  the  judge 
or  prothonotary,  on  the  advice 
of  a  family  council ;  with  the 
exception  of  the  cases  provided 
for  in  article  1005. — C.  N.  483. 

322.  Moreover,  he  can  nei- 
ther sell  nor  alienate  his  im- 
moveable property,  nor  perform 
any  acts  other  than  tnose  of 
mere  administration,  without 
observing  the  formalities  pre- 
scribed for  unemancipated 
minors. 

With  respect  to  any  obliga- 
tions which  he  may  have  con- 
trncted  by  purchase  or  other- 
wise,  they  may  be  reduced  if 
excessive;  the  courts  taking 
into  consideration  the  fortune 
of  the  minor,  the  good  or  bad 
faith  of  the  persons  who  have 
contracted  with  liim,  and  the 
utility  or  inutility  of  the  ex- 
penditure.—C.  X.  484 ;  C.  C.  1341.  ^ 

323.  A  minor  engaged  in 
trade  is  reputed  of  full  age  for 
all  acts  relating  to  such*trade.— 
C.  N.  487 ;  C.  C.  1005. 


TITLE    TENTH. 

OF  MAJORITY,  INTERDICTION,   CU^ATORSHIP   AND 

JUDICIAL  ADVISERS. 


CHAPTER  FIRST. 

OF    MAJORITY. 

324.  Majority  is  fixed  at  the 
complete  age  of  twenty-one 
years.    At  tnat  age  persons  are 


capable  of  performing  all  civil 
acts.— C.  N.  488 ;  C.  C.  240. 

CHAPTER  SECOND. 

OF    INTEKDIGTION. 

325.  A  person  of  full  age,  or 
an  emancipated  minor,  who  is 
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in  an  habitual  state  of  imbecil- 
ity, insanity  or  madness,  must 
bo  interdicted,  o\en  though  he 
has  Incid  intervals.-  C.  N.  489  ; 
C.  C.  142. 

B2().  Persons  xvho  commit 
acts  of  prodia:ality,  which  p^ive 
reason  to  fear  that  they  will  dis- 
sipate the  whole  of  their  pro- 
perty, are  also  to  be  interdicted. 
"Y^x  327.  Every  pei-son  has  the 
right  to  demand  tlie  interdic- 
tion of  any  one  i  elated  or  allied 
to  him,  who  is  prodigal,  mad, 
imbecile  or  insane.  Husband 
or  wife,  likewise,  may  demand 
the  interdiction  the  one  of  the 
.     other.-C.  N.  400. 

828.  The  demand  for  inter- 
diction mnst  be  made  before  the 
proper  court,  or  before  one  of 
the  judges  or  the  prothonotary 
of  such  court :  it  must  contain 
a  specification  of  tlie  acts  of  im- 
belity,  insanity,  madness  or 
prodigality.  The  ai)plicant  is 
obliged  to  prove  these  acts.— 
C.  N.  492,493. 

320.  The  court,  judge  or  pro- 
thonotary before  whom  the  de- 
man  1  is  niade  orders  a  family 
council  to  be  called,  as  in  tbe 
case  of  tutorship,  ana  takes  its 
advice  as  to  the  state  of  the 
person  jvhoso  interdiction  is 
sought ;  but  he  who  makes  the 
demand  cannot  form  part  of  t  'e 
familv  council.— C.  N.  4i>4,  495; 
G.  C.  2o(i  et  s.  ;  C.  C.  P.  lim  et  s. 

3:i0.  When  the  demand  is 
made  on  account  of  imbecility, 
infinity  or  martness,  the  de- 
fendant must  be  interrogated 
by  tlic  judge,  attended  hy  a 
cferk  or  assistant,  or  by  the 
prothonotary  ;  the  exann" nation 
is  taken  down  in  writing  and 
comninnicated  to  the  family 
council. 

Tiie.NC  interrogatories  are  not 
re<|uirt'd  if  the  interdiction  be 
sought  on  account  of  prodigal- 


ity ;  but  in  this  case  the  defend- 
ant must  be  heasdor  have  been 
summoned  to  appear. --C.  N. 
496. 

381.  If  the  demand  for  in- 
terdiction be  rejected,  the  court 
may,  if  circumstances  require 
it,  appoint  a  judicial  adviser  to 
the  defendant.  -C.  N.  499 ;  C.  C. 
349  et  s. 

332.  If  the  interdiction  be 
pronounced  out  of  court,  it  is 
subject  to  revision  hy  the  court, 
on  petition  of  the  person  inter- 
dicted or  any  of  his  relations. 
The  ju'^gment  of  the  court  is 
alsp  subject  to  appeal.— C.  C.  P. 
52,  s.  2,  1310. 

333.  Every  sentence  or  judg- 
ment of  interdiction  or  for  the 
appointment  of  an  adviser  is, 
at  the  instance  of  the  applic- 
ant, notified  to  the  defendant, 
and  inscribed  without  delay  by 
the  prothonotary  or  clei  k  on  the 
roll  kept  for  that  ))nrpose,  and 
publicly  exposed  in  tlie  otlice  of 
each  of  the  courts  having  power 
to  interdict  in  the  district.— C. 

X.  501.  ^^ 

334    Interdiction  or  the  ap-  >  /l  //f 
pointment  of  an  adviser  takes     ^  /iq 
effect  from  the  day  of  the  judg-     r    ^b 
merit,  notwithstanding  the  ap- 
peal. 

All  acts  done  subsequently  by 
the  pei-son  interdicted  for  im- 
becility, madness  or  insanity 
are  null  ;  the  acts  done  by  any 
one  to  whom  an  adviser  has 
been  given,  without  the  assist- 
ance of  such  adviser  are  null,  if 
injurious  to  him,  in  the  same 
manner  as  those  of  minors  and 
of  persons  interdicted  for  pro- 
digality, according  to  article 
987.- -C.  N.  592;  C.  C.  t^L  s.  2, 
313,  7S9,  71)2,  ^^-i,  9St5,  1010,  lull  ; 

c.  c.  P.  mA,  s. «. 

335.  Acts  anterior  to  inter- 
diction for  imbecility,  insanity 
or  madness  mav   nevertiieless 


^       JU  ^itcZU^tftAA^^Ulc   1/^   7^^<-f^t^  6t4.€uW  t  L    3i^V%  ^, 


<^<? 


*'  330a.  When  the  demand  is 
made  on  account  of  imbicilitj,  in- 
sanity or  madness,  and  the  defend- 
ant is  confined  in  an  asjlum  for 
the  insane,  he  is  not  interrogated, 
but  a  certificate  establishing  his 
mental  condition  given  by  the 
medical  laperintendent  of  the  asy- 
lum is  produced." — 63  Viet.f  cap. 
39. 
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be  set  asit^e,  if  the  cause  of  such 
Interdiction  notoriously  existed 
at  tlie  time  when  thej<e  acts 
were  done.--C.  N.  5(X5;  C.  C. 
98H. 

886.  Interdiction  ceases  with 
the  causes  which  necessitated 
it.  Nevertheless  it  cannot  be 
i-eraoved  without  observing  the 
fopmalities  prescribed  for  ob- 
taining it,  and  the  interdicted 
person  cannot  resume  the  exer- 
cise of  his  rights  until  after  the 
judgment  removing  the  Inter- 
diction.—C.  N.  512. 

CHAPTER  SECOND  (a). 

INTERDTCTIOy    OK    HABITUAL 
DRUNKARDS. 

« 

B36<z.  May  also  be  inter-  j 
dieted  any  habitual  drunkard 
who  squanders  or  mismanages  '• 
his  prop'  rty  or  places  his  family 
in  trouble  or  distress,  or  trans- 
acts his  business  prejudicially 
to  hi^  family,  hhi  friends  or  his 
creditors,  or  who  uses  intoxi- 
cating liquors  to  such  an  extent 
that  he  thereby  incurs  the 
danger  of  ruining  his  health  or 
shortening  bis  li'fe.^— R.  S.  Q, 
57i)0. 

8866.  The  demand  in  Inter- 
diction is  made  bj'  a  petition, 
under  oath,  prescn'ed  to  any 
one  of  the  judges  of  the  superior  ; 
court,  who  alone  shall  have 
jjower  to  act  by  any  relations, 
whether  of  blood  orby  affinity,  | 
or  in  default  of  relations,  by  any 
friend  of  such  habitual  drunk- 
ard. 

The  judge  may,  for  any  of  the 
reaiions  mentioned  in  tne  pre- 
ceding article,  set  forth  in  the 
petition  and  established  before 
him    to    his    satisfaction,    pro- 


nounce the  interdiction  of  such 
habitual  drunkard  and  appoint 
a  curator  to  him,  to  manage  his 
affairs,  as  in  the  case  of  one  in- 
terdicted for  prodigality.— 7r/. 

336c.  Any  person  who,  ac- 
cording to  the  common  report 
of  the  neighborhood,  has  the 
reputation  of  being  a  drunkard, 
18  considered  as  being  an  ha- 
bitual drunkard  within  the 
meaning  of  this  chapter.— /r/. 

SSGfl.  The  petition  praying 
for  the  interdiction  of  any 
habitual  drunkard  is  personally 
served  upon  him  at  a  time  when 
he  is  sober,  or  if  at  the  time  of 
the  said  service  the  person, 
whose  interdiction  isdemanded, 
is  not  sober,  the  petition  is 
served  upon  a  roasonahle  per 
sou  of  his  family,  at  least  eight 
days  before  th:it  /ixed  for  the 
appearance  before  the  judge  for 
the  purpose  of  the  interdiction. 
-1(1. 

336?.  The  interdiction  is 
proceeded  with,  by  svininion- 
mg  before  surh  judge  a  family 
council  as  in  the  case  of  tutor- 
ships, under  the  provisions  of 
this  code,  and  hy  taking  the 
opinion,  under  oath,  of  each 
person  composing  the  faniily 
council,  as  to  the  truth  of  the 
fact  of  such  person  belnuc  an 
habitual  drunkard  and  as  to 
the  neee^isity  of  such  inter- 
diction; but  the  neison  making 
s»ich  demand  ..i  interdietion 
cannot  form  part  of  su^'h  family 
council.     fd.-C  C.  250  cL  s. 

336/.  The  nerson,  whose 
interdiction  is  tnus  demanded, 
ma)'  produce  before  tlie  judge 
witiessi's  to  contradict  the 
nllegations  of  the  i)etiti<)n  and 
the  I'videnee  of  any  of  tlie  mem- 
bers of  the  family  council  ;  and 


Vide   R.  S>  Q-  55'i3  »s  tj  tha  sale  of  ititoxioating  liquora  to  habitual 
druuHariis* 
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each  party  may  retain  an  advo- 
cate to  conduct  the  proceed  ingK 
on  his  behalf  and  to  examine 
the  witnesses  before  the  judge, 
who  niaj^  rec^uire  from  the  per- 
son institutuig  the  demana  in 
interdiction,  further  evidence 
of  the  facts  alleged  in  the 
petition,  in  addition  to  that  of 
the  family  council.— 7(i. 

SSGg.  in  proceeding  to  the 
interdiction,  the  proof  is  taken 
orally  or  in  writing,  in  the  dis- 
cretion of  the  Judge,  and  it  is 
not  necessary  tnat  the  person, 
whom  it  is  sought  to  interdict, 
be  interrogated  before  the 
judge.— id. 

836A.  The  decision  of  the 
judge  is  final  and  without 
appeal,  whether  he  grants  the 
interdiction  or  rejects  the 
demand  therefor.-  Id. 

336/.  The  judgment  order- 
ing the  interdiction  may  also 
order,  if  it  have  bi'en  prayed 
tor,  that  the  person  interdicted 
be  confined  in  an  establishment 
for  habitual  dininkards,  for 
such  space  of  time  as  may  be 
deemed  necessary.  —  7d. 

SSCj,  Such  order  may,  if  not 
then  obtained,  be  applied  for 
fvnd  obtained  subsequently 
upon  sufficient  proof,  upon 
petition  presented  to  one  of 
the  judges  of  the  superior 
court  in  the  district  in  which 
the  interdicted  person  has  his 
domicile,  by  observing  the  form- 
alities prescribed  in  articles 
33(k7, 336«,  :i36r  and  386flF.-ir/. 

336/:.  The  judgment  must 
mention  the  name  of  the 
establishment  in  which  the 
person  is  to  be  confined,  the 
duration  of  the  confinement, 
the  name  or  names  of  the  per- 
sons who  are  to  carry  out  the 
order,  a  certified  copy  whereof 
is  given  to  the  director  of  the 
establishment  at  the  same  time 


as  the  person  is  confined  iSo  his 
care.— /d. 

SSei.  The  order  for  confine- 
ment may  be  suspended  or 
cancelled  at  any  time  by  one  of 
the  judges  of  the  superior  court, 
upon  summary  petition,  accom- 
panied by  sufficient  proof  that 
the  person  may,  in  his  own 
interest  and  in  that  of  his 
family,  be  released.— /<Z. 

336m.  If  any  demand  in 
interdiction  under  this  chap- 
ter be  rejected,  the  same  shall 
not  be  removed  before  the  ex- 
piration of  three  months.— Id. 

SSGn.  Any  person  interdict- 
ed as  ati  habitual  drunkard 
may  be  relieved  from  such  in- 
terdiction, after  one  year's 
sober  habits,  and  the  removal 
thereof  is  efliected  by  observing 
the  same  formalities  as  those 
prescribed  to  obtain  the  inter- 
diction, and  the  person  inter- 
dicted cannot  regain  the  exer- 
cise of  his  civil  rights,  until 
after  the  judgment  removing 
the  interdiction. 

336o.  The  wife,  or  the  son  of 
full  age,  of  any  person  so  inter- 
dict-ed  may  be  appointed  his 
curator. 

When  the  wife  of  the  person 
interdicted  has  lieen  appointed, 
she  has  all  the  powers  of  cur- 
atoi*s  to  persons  interdicted  for 
prodigality,  and  is  subject  to 
the  provisions  of  article  180  of 
this  code,  sav€  in  so  far  as  re- 
gards act«  of  simple  adminis- 
tration, and  for  such  acta  her 
appointment  as  curatrix  avails 
as  full  authorization.  Id, — 
C.  C.  342,  343. 

336/j.  Proceedings  under 
this  chapter  are  summary. 
— R.  S.  Q.  5790. 

336(7.  The  name  of  every 
person  interdicted  under  this 
chapter,  must  be  inscribed  on 
the  roll  of  interdicted  persons, 
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as  in  other  cases  of  interdiction. 
Id.- C.  C. 333. 

836r.  May  also  be  interdict- 
ed any  person  who  makes  use 
of  opium,  morphine,  or  other 
narcotics,  and  who  squanders 
or  mismanages  his  property, 
or  places  his  family  in  trouble 
or  distress,  or  transacts  bis 
business  prejudicially  to  his 
family,  relatives,  or  creditors, 
or  incurs  the  danger  of  ruining 
his  health  or  shortening  his  life. 
-56  v.,  c.  40. 

3Ses,  The  formalities  pres- 
cribed by  articles  3366  and  336^2 
to  336*7  inclujjively,  are  observ- 
ed with  reference  to  obtaining 
the  interdiction,  the  conflne- 
ment  of  the  interdicted  person 
and  the  relief  from  interdic- 
tion, in  so  far  as  they  may 
apply  thereto.— 56  V.,  c.  40. 


SCHEDULES 

A 

PORM   OF   PETITION   FOR  INTER' 
DICTION. 


I^vince  of  Quebec, 
Ditstrict  of 


} 


To  the  Honorable  A.  B.,  one 
of  the  judges  of  the  Superior 
Court  for  the  Province  of  Que 
bee  : 

C.  D.,  of  the  parish  of 

in  the  said  district,  farmer^  by 
this  his  petition,  respectfully 
represents  : 

That    for  about year 

E.   F.,     of     the     8aid[    parish 

of farmer  (uncle  or 

brother  of  the  petitioner,  as 
ihe  vase  may  be),  has  been  an 
habitual  drunkard,  and  that 
by  reason  of  his  drnnkenness 
be  squanders   or  mismanages 


his  property,  or  places  his 
family  in  trouble  or  distress,  or 
transacts  his  business  prejudi- 
ciilly  to  his  family,  his  rela- 
tions, or  his  creditors,  and  that, 
therefore,  it  is  desirable  that 
in  virtue  of  the  law,  the  said  E. 
F.,  be  interdicted  as  an  habitual 
drunkard. 

Wherefore,  your  petitioner 
prays  that  the  interdiction  of 
the  said  E.  F.,  as  an  habitual 
drunkard,  be  pronounced 
in  accordance  with  the  law.— 
Ich 


.    B 

FORM  OF  AFFIDAVIT  WHICH 
MUST  ACCOMPANY  THE  PETI- 
TION PRAYING  FOR  THE  IN- 
TERDICmON. 

C.  D.,  the  petitioner  named  in 
the  foregoing  petition,  being 
duly  sworn  upon  the  Holy 
Evangelists,  doth  depose  and 
say :  That  the  facts  alleged  in 
the  foregoing  petition  are  true 
and  that  the  said  petition  hath 
not  been  made  through  malice 
nor  with  a  view  to  oppress. 
And  he  hath  {declared  himself 
unable  to  »ign)  or  {hath  signed), 
after  the  same  hath  been  duly 
read  to  him. 


,  at  this'i 
18         \ 

J.  S.  cj 


Sworn  before  me,  at  this' 

-Id. 

O 

judge's  ORDER  CONVENING  A 
FAMILY  COl^NCIL  TO  PROCEED 
TO  THE  INTERDICTION. 

Considering  the  foregoing 
petition  and  affidavit,  let  the 
relations,  whether  of  blood  or 
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by  <aranity,  aud,  in  default  of 
such  relatiouB,  the  friends  of 
the  Haid  E,  F.,  in  the  said  peti- 
tion mentioned,  'ippear  before 
me  in  chambei*s,  in  the  court 
house,  in  the  city  or  town^  ete., 

on  the day  of 18 , 

at o'clock  in  the noon,  for 

the  purpose  of  proceeding  upon 
the  said  petition. 

18 
il.  o.  K^, 


CHAPTER  THIRD. 

OF  CiniATOIiSHIP. 

337.  There  are  two  sorts  of 
curatorship,  one  to  the  person, 
the  other  to  property. 

338.  The  persons  to  whom 
curators  are  given  are  :  -- 

1.  Emancipated  minors ; 

2.  Interdicted  persons ; 

3.  Children  conceived  but  not 
yet  born. 

330.  With  the  exception  of 
curators  to  ha)>itual  drunkards, 
curators  to  tlie  person  are  ap- 
pointed with  tiie  formalities 
and  according  to  tlie  rules  pre- 
scribed for  the  appointment  of 
tutors.  Curators,  to  tlie  persoji 
are  sworn  before  entering  upon 
their  duties.  -R.  S.  Q.  r57i)l  ; 
C.  C.  2rHl  et  s.  ;  C.  C.  P.  VV,n  et 
s.  ;  00  v.,  c.  iiO,  s.  \^, 

340.  A  curator  to  an  eman- 
cipated minor  has  no  control 
over  his  person  ;  ha  is  given  in 
order  to  assist  him  in  matters 
and  proceedings  in  which  he 
cannot  act  alone.-  This  curator- 
ship  ends  with  the  minority. 

341.  A  curator  to  an  inter- 
dicted person  is  appointed  by 
the  judgment  whicli  pronounces 
the  interdiction. 

342.  The  husband,  unless 
Ihei'e  are  valid  reasons  to  the 


contrary,  must  be  appointed 
curator  to  his  interdicted  wife. 
The  wife  may  be  curatrix  to 
her  husband.— C.  C.  336o. 

343.  The  curator  to  a  person 
interdict-ed  for  imbecility,  in- 
sanity or  madness  has  over  such 
person  and  his  proper ;y  all  the 
powers  of  a  tutor  over  the  per- 
son and  property  of  a  minor; 
and  he  is  bound  towards  him  ia 
the  same  manner  as  the  tutor  is 
towards  his  pupil. 

These  powers  and  obligations 
extend  only  to  the  property 
when  the  interdiction  is  for  pro- 
digality or  habitual  drunken- 
ne8s.~R.  S.  Q.,  57Vni ;  C.  C.  83 ; 

344.  Noone,  with  the  excep- 
tion of  husband  and  wife,  and 
ascendants  and  descendants,  is 
obliged  to  retain  the  curator- 
ship  of  an  interdicted  person 
for  more  than  ten  years  ;  at  the 
expiration  of  that  time,  the 
curator  may  demand  and  has  a 
riglit  to  be  replaced.— C.  N.  508. 

345.  The  curator  to  a  child 
conceived  but  not  yet  born,  is 
bound  to  act  for  such  child 
when  its  interests  require  it ;  he 
has  until  it^s  birth  the  adminis- 
tration of  the  property  which  is 
to  belong  to  it,  and  afterwards 
he  is  bound  to  render  an  account 
of  such  administration.— C.  N. 
393. 

340.  If  during  the  curator- 
ship,  the  party  subjected  to  it 
have  any  interests  to  discuss 
with  his  curator,  such  party  is 
given,  for  that  case,  a  curator 
fid  hu(\  whose  powers  only  ex- 
tend to  the  matters  to  be  dis- 
cussed. 

347.  Curators  to  property  are 
those  appointed  : 

1.  To  the  property  of  absen- 
tees ; 

2.  In  cases  of  substitution  ; 

3.  To  vaciint  ©states  ; 
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4.  To  the  property  of  extinct 
corporations ; 

3.  To  property  abandoned  by 
insolvent  traders  who  have 
made  an  abandonment  of  their 
property  for  the  benefit  of  their 
creditors,  or  by  arrested  or  im- 
prisoned debtors,  or  on  account 
of  hypothecs ; 

6.  To  property  accepted  under 
benefit  of  mventorj'.— R.  S.  Q., 
3793 ;  C.  C.  87  et  s.  ;  372,  373, 
685  et  s. :  W5 ;  C.  C.  P.  m,  867 
et  8. ;  la^H  et  s.  ;  1410,  1426  et  ». 

347rt.  Curators  to  property 
must  l)e  sworn  before  entering 
upon  their  dutien. — 60  V.,  c.  50, 
s.  15. 

348.  The  provisions  relatine 
to  curators  to  the  property  of 
absentees  are  contamed  in  the 
title  Of  Absentees.  Those  con- 
cerning curators  to  the  pix)pei*ty 
of  extinct  corporations,  in  the 
title  0/  Corporations.  In  the 
third  book  and  in  the  Code  of 
Civil  Procedure  are  to  be  found 
the  rules  touching  the  appoint- 
ment, powers  and  duties  of  the 
other  curators  mentioned  in  the 
preceding  article,  who  must  alno 
be  sworn. 

CHAPTER  FOURTH 

OF    JUDICIAL  ADVISERS. 

349.  A  iudicial  advifter  is 
given  to  those  who,  without 
being  absolutely  innane  or  pro- 
digal are  nevertheless  of  weak 
intellect,  or  so  inclined  to  pro 
digaliiv  as  to  give  reason  to  fear 
that  tney  will  dissipate  their 
property  or  seriously  impair 
their  fortune.— C.  N  513,  414. 

350.  Judicial  advisers  are 
given  by  those  who  have  power 
to  interdict,  on  the  demand  of 
anv  person  who  has  a  right  to 
demand  interdiction,  and  with 


the  same  formalities.— C  N.514  ; 
C.  C  P.  v.m  i:i37. 

351.  If  the  powers  of  the 
judicial  adviser  be  not  defined 
by  the  judgment,  the  per.-on  to 
whom  he  is  appointed  Is  pro- 
hibited from  pleading,  trans- 
acting,  borrowing,  receiving 
moveable  capital  and  giving  a 
dischjirgc  therefor,  as  also  from 
alienating  or  hypothecating  his 
property  without  the  assistance 
of  such  adviser. 

The  prohibition  can  only  he 
removed  in  the  same  manner 
that  the  appointnient  has  been 
made.-C.  N.  513;  C.  C.  7.s<),  KU; 
C  O.  P.  /o. 

CHAPTER  FOURTH  (A). 

SALE  OF  CERTAIN  I'HOPKHTV 
11EI.ONOINO  TO  MINOK?^  AND 
OTIfEU  1N*(\\PAIUJ-:  I'KHSOXS. 

351rf.  In  the  caso  of  tlie  sale 
of  capital  sums,  such  as  shares 
or  interest  in  financial,  cotn- 
mercial  or  manuf.urturing  joint 
stock  companies  or  pulilic-  se- 
curities, belonging  to  minors, 
interdicted  j>ersons  or  absentees 
or  to  substitutions,  the  jud^e 
or  the  court,  autliori/In^*  snch 
sale  upon  the  advice  of  a  taniily 
council,  may,  if  he  or  it  deem  i'l 
meet,  order  thai  the  sale  be 
made,  at  the  cunent  rale  npnn 
the  stock  oxclian.Lre,  by  a  broker 
or  other  person  appoinied  for 
th;it  purpose,  witliout  .tdver- 
tisement  or  other  formal i Ues  ; 
and  the  jud;;e  or  court  in  case 
he  or  it  may  deem  the  same  ad- 
visable, ma>  autliorize  during 
such  delay  as  shall  be  deter- 
mined, the  gradual  disposal  of 
such  securities  at  the  current 
rate  upon  the  stock  exchange. 

Tlie  person  appointed  sliall 
make  a  rei)'jrt  of  all  sales  Ijy 
him  made,  and  deposit  it  in  the 
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clerk's  office  where  the  author- 
ization for  the  sale  has  been 
deposited,  with  an  attestation 
under  oath,  showing  the  market 
value  of  similar  securities  sold 
upon  the  stock  exchange  on  the 
day  of  each  sale.— R.  S.  Q.,  5794  ; 
C.  C.  297,  298 ;  C.  C.  P.  1356. 

8516.  Articles  298  and  299  of 
this  Code,  and  the  fifth  title  of 
the  third  part  of  the  Code  of 
Civil  Procedure,  do  not  apply  to 
the  sale  of  immoveable  property 
or  immoveable  rights,  belong- 


ing to  minors  or  persons  incap- 
able of  acting  for  themselves, 
nor  to  the  sales  of  the  capital 
sums,  shares  or  interest  of  such 
minors  or  persons,  in  any  finan- 
cial, commercial  or  manufac- 
turing joint  stock  company,  the 
real  value  of  which  does  not 
exceed  the  sum  of  four  hundred 
dollars. 

The  sale  may  take  place  in 
the  manner  set  forth  in  article 
6016  of  the  Revised  Statutes  of 
Quebec.-Zrf;  C.  C.  P.  1357. 


TITLE    ELEVENTH. 

OF  CORPORATIONS. 


CHAPTER  FIRST. 

OF  THE  NATURE  AND  CREATION 
OF  CORPORATIONS,  AND  OF 
THEIR  DIFFERENT  KINDS. 

352.  Every  corporation  le- 
gally constituted  is  an  arti- 
Hcial  or  ideal  person,  whose 
existence  and  succession  are 
perpetual,  or  sometimes  for  a 
nxed  period  only,  and  which 
is  capable  of  enjoying  certain 
rights  and  liable  to  certain  obli- 
gations. 

353.  Corporations  are  consti- 
tuted by  act  of  parliament,  by 
royal  charter,  or  by  prescrip- 
tion. 

Those  corporations  also  are 
reputed  to  be  legally  consti- 
tuted which  existed  at  the  time 
of  the  cession  of  the  country 
and  which  have  been  since 
continued  and  recoguized  by 
competent  authority.—  C.  C. 
1889. 

354.  Corporations  are  aggre- 
gate or  sole. 


Corporations  aggregate  are 
those  composed  of  several  mem- 
bers ;  corporations  sole  are 
those  consisting  of  a  single 
individual. 

355.  Corporations  are  either 
ecclesiastical  or  religious,  or 
they  are  lay  or  secular. 

Ecclesiastical  corporations 
are  aggregate  or  sole.  They  are 
all  public. 

Secular  corporations  are 
either  aggregate  or  sole. 

They  are  either  public  or 
private. 

356.  Secular  corporations 
are  further  divided  into  poli- 
tical and  civil  ;  those  that  are 
political  are  governed  by  the 
public  law,  and  only  fall  within 
the  control  of  the  civil  law  in 
their  relations,  in  certain  re- 
spects, to  individual  members  of 
society. 

Civil  corporations  constitut- 
ing, by  the  fact  of  their  incor 
poration  ideal  or  artificial  per- 
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SOBS,  are  an  sach  ^vemed  by 
the  lawY  affecting  individuals  ; 
saving  the  privileges  they 
CD  joy  and  the  disabilities  they 
are  subjected  to. 

CHAPTER  SECOND. 

OF  THE  RIGHTS,  PRIVn.£GES 
AND  DISABILITIES  OF  COR- 
PORATIONS. 


SECTION  I. 

0/the  Rights  of  Corpotntions . 

357.  Every  corporation  has 
a  corporate  name,  which  is 
given  to  it  at  its  creation  or 
which  ha8  since  been  recog- 
nized and  approved  by  com- 
petent authority. 

Under  such  name  the  corpor- 
ation is  known  and  designated, 
sues  and  is  sued,  and  does  ail 
its  acts  and  exercises  all  the 
rights  which  beloug  lo  it.— C. 
C.  P.  81 . 

358.  The  rights  which  a 
corporation  may  exercise,  l)e- 
sides  those  specially  conferred 
by  its  title,  or  by  the  general 
laws  applicable  to  its  particular 
kind,  are  all  IhoHC  which  are 
neces!?aTy  to  attain  the  object 
of  its  creation ;  thus  it  may 
acquire,  alienate  and  possess 
property,  sue  and  be  s  ;ed,  con- 
tract, incur  obligationsi,  and 
b-nd  others  in  it«  lavor.— C.  C. 
481. 

369.  For  these  objects, 
every  corporation  has  the  right 
to  aeiect  from  it  members,  otti- 
cers  whose  number  and  denom- 
inations are  determined  by  the 
instrument  of  its  creation  or 
by  its  by-laws  or  regulations. 

360. '  Tiiesc  otHcers  repre- 
sent the  corporation  in  all  acts, 


contracts  or  suite,  and  bind  it 
in  all  matters  which  do  not  ex- 
ceed the  limits  of  the  powers 
conferred  on  thera.These  powers 
are  either  determined  by  law, 
by  the  by-laws  of  the  corpor- 
ation, or  by  the  nature  of  the 
duties  imposed. 

361.  Every  corporation  has  a 
right  to  make,  for  its  internal 
government,  for  the  order  of  its 
proceedings  and  for  the  man- 
agement of  its  affairs,  by-laws 
and  regulations  which  itsmem' 
bers  are  bound  to  obey,  provid- 
ed they  are  legally  and  regular- 
ly passed. 

SECTION  II. 

0/  the  Privileges  of  Corjwra 
tioiis. 

362.  Beside  the  special 
privileges  which  amy  be  grant- 
ed to  each  corf)oration  by  it^i 
title  of  creation  or  by  special 
law,  there  are  others  which  re- 
sult from  the  fact  of  incorpora- 
tion and  which  exist  of  right  in 
favor  of  all  corporate  bodies, 
unless  taken  away,  restrained 
or  moditled  by  such  title  or  by 
law. 

363.  The  principtU  of  these 
privileges  is  that  which  limits 
the  responsibility  of  the  mem- 
bers of  a  corporation  to  the  in- 
terest which  each  possesses 
therein,  and  exempts  them 
fro!n  all  personal  liability  for 
the  payment  of  obligations 
contracted  by  the  corporation 
within  the  scope  of  itspowei*s 
and  with  the  formalities  re- 
quired. 

SKI'TION     III. 

Of  the  DisahilitieH  of  Corpora- 
tions, 

364.  Torpor  itions  are  sub- 
ject  to   particular   disabilities 
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which  either  prevent  or  i  estrain 
them  from  exercising  certain 
rights,  powers,  privileges,  and 
fnnctionH,  whicii  natural  per- 
sons may  enjoy  and  exercise  ; 
these  disabilities  arise  either 
from  their  corporate  character 
or  they  are  imjiosed  by  law. 

363.  In  consequence  of  the 
disabilities  which  arise  from 
their  corporate  character,  they 
can  neither  be  tutors  nor  cura 
tors,  nor  can  they  take  part  in 
meetings  of  familV  councils  :  ^ 

They  cannot  f)e  entniated 
with  the  execution  of  wills  or 
any  other  administration  which 
necessitates  tlie  taking  of  an 
oath  or  imposes  personal  re- 
sp)onsibility. 

They  cannot  be  summoned 
personally,  nor  appear  in  court 
otherwise  than  by  attorney. 

They  cannot  sue  nor  be  sued 
for  assaults,  battery  or  other 
violence  to  the  person. 

They  cannot    serve    as    wit 
nesses  nor  as  jurors  before  the 
courts. 

They  can  neitiier  be  guardians 
nor  judicial  sequestrators,  nor 
can  they  l>e  charged  with  any 
other  functions  or  duties  ihe 
exercise  of  which  might  entail 
imprisonment.  -K.  S.  Q.    i)7Uo; 

c.  (;.  90S. 

•166.  The  disabilities  arising 
from  the  law  are:  — 

1.  Those  which  are  imj)()sed 
on  each  corporation  by  its  title, 
or  by  any  law  applicable  to  the 
class  to  which  such  corporation 
belongs ; 

2.  Those  coTn prised  in  tin- 
general  laws  of  the  country  re- 
specting mortmains  and  bodies 
corporate,  prohibiting  them 
from  acquiring  immoveable  ])ro- 
perty  or  property  so  reputed, 
without  the  permission  of  tlu-  j 


crown,  except  for  certain  pur- 
poses only,  and  to  a  fixed 
amount  or  value  ; 

:^.  Those  which  result  from 
the  same  general  laws  im- 
posing, for  the  alienation  or 
nypotliecaiion  of  immoveable 
property  held  in  mortmain  or 
belongil)g  to  corporate  bodies, 
particular  formalities,  not  re- 
(|uired  by  common  law.— C.  C. 
7(>3,  78J).  KM). 

306fi.  All  corporations 
w'lich,  under  the  provisions  of 
their  charters  or  of  the  law, 
cannot  acquire  real  estate  ex- 
cept to  a  limited  amount,  have 
the  right,  whenever  they  dis- 
]>ose  of  or  alienate  any  real 
estate  belonging  to  them,  to  ap_ 
ply  the  price  thereof  to  the  ac- 
qiiihition  of  other  real  estate, 
and  also  to  receive  the  revenues 
thereof  and  to  employ  the  same 
for  the  objects  for  which  the}' 
were    constituted,  —  R.    S,    Q. 

367.  All  corporations  are  pro- 
hibited from  carrying  on  the 
business  of  banking  unless  they 
have  b.en  specially  authorized 
to  do  so  by  their  title  of  crea- 
tion.-C.  0.  1&S8. 

CHAPTER  THIRD. 

OF  THE  DISSOLUTION  OF  t  OKrOR- 
ATIONS  AND  THE  LIQUIDATION 
OF  T H EI  K  A FF  A I U.S . 

SF.CTION   I. 

Of  the  Dissolution  of  Cot^por- 
niions. 

368.  Corporations  are  dis- 
solved :  — 

1  By  any  act  of  the  legisla- 
ture declaring  their  dissolu- 
I  ion  ; 


1  Vide  R.  S.  Q.  5-Ot. 


■375^-  Voii-eoaBerttl«l  joint  fttoek  eorpo- 
ration*  or  eoqpanies,  which  haro  eaaaed 
pasnMnt,  may  bo  plaeod  in  liquidation 
on  tho  applieation  of  any  imaocoEod  «ro- 
ditor  for  a  aam  of  at  loaat  two  lundrod 
dollara;  provided  that  douuid  of  paynont 
haa  boon  aado  thirty  daya  before  the 
aerTloe  of  the  notiee  ■entioned  in  the 
following  article! 


^'3'73A.  The  president,  secreta- 
ry, treasurer  or  agent  of  tbe  com- 
pany, or  any  person  having  tbe  cus- 
tody thereof,  shall  be  bound,  upon 
an  orderof  the  judge,  to  deliver  up, 
to  the  liquidator  or  to  the  provi- 
sional guardian,  all  such  books  and 
documents  belonging  to  the  com- 
pany which  ilje  judge  shall  deem 
requisite  to  the  liquidation;  under 

penalty  of  being  gaiUy  of  contempt 
of  court. 

«37St.  Alltbeprovisionsofthe 
Code  of  Civil  Procedure  respecting 
abandonment  of  property,  not  in- 
consistent with  articles  3736  to  3  73  A, 
shall  apply  to  such  liquidation.  The 
liquidator  shall  be  vested  with  all 
the  rights  of  action  of  the  insolvent 
company  and  he  shall  also  be  made 
a  party  to  all  actions  and  proceed- 
ings taken  against  tbe  company. 

'*3*73j.  The  provisions  of  arti- 
cles 3736  to  373i  shall  apply  to  the 
cases  of  liquidation  under  article 
373a." 

2178.  Articie  2178  of  the  Civil 
Code  i4  amended  by  adding  thereto  the 
following  Clause : 

<*  He  shall  also  give  to  those  ap- 
plying for  the  same,  a  copy  of,  or 
extract  from  any  document  remain- 
ing deposited  in  his  office  and  of  any 
register  or  index  which  is  kept 
there." 


<<37Si.  If  the  application  is  not 
immediately  contested  in  the  man- 
ner provided  for  abandonment  of 
property,  the  judge  shall  order  the 
liquidation  of  the  company  and  the 
appointment  of  a  provisional  guar- 
dian. 

"  SlTSe.  The  provisional  guardian 
shall  take  possession  of  all  the 
property  of  the  company,  as  well 
as  its  books,  credits  and  asses ts,  and 
shall  give  the  notices  to  the  credit- 
ors and  shareholders  ordered  by  the 
judge,  calling  upon  them  to  appoint 
a  liquidator,  with  the  same  for- 
malities as  those  respecting  the  ap- 
pointment of  a  curator  to  an  aban- 
donment of  property,  the  notice  to 
be  given  collectively  to  all  the 
shareholders  and  creditore  and  not 

individually. 

"  »7a/.  The  liquiilator,  after  is 
appointment,  shall  have  the  manage- 
ment and  shall  dispose  of  the  pro- 
jjerty  of  the  corapanj"  in  the  same 
manner  as  a  curator  to  the  proper- 
ty of  an  insolvent  and  with  tbe 
same  powers 

"  H7Sg.  The  judge  may,  at  bis 
discretion,  appoint  one  or  moi-e  in- 
spectors, from  among  the  creditors 
of  the  company. 
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2.  By  the  expiration  of  the 
term  or  the  accomplishment  of 
the  object  for  whicli  they  were 
formed,  or  the  happening  of  the 
condition  att^iclied  to  their 
creation ; 

3.  By  forfeiture  legally  in- 
curred ; 

4  By  the  natural  death  of  all 
tlie  members,  the  diminution 
of  their  number,  or  by  any 
other  cause  of  a  nattire  to  in- 
terrupt the  corporate  existence, 
when  the  right  of  succession  is 
not  provided  for  in  such  causes  : 

5.  By  the  mutual  consent  of 
all  the  memljers,  subject  to  the 
modifications  and  under  the 
circumstances  hereinafter  de- 
termined ; 

6.  By  voluntary  liquidation 
in  the  cases  by  law  provided.— 
R.  S.  Q.  5797  ;  C.  C.  1892  ;  C.  C.  P. 
9H5. 

360.  Kcch  siastical  and  sec- 
ular corporations  of  a  public 
nature,  other  than  those  form- 
ed for  the  mutual  assistance  of 
their  members,  cannot  be  dis- 
solved by  mutual  consent  with- 
out a  formal  and  le.al  sur- 
render or  the  authority  of  the 
legislature,  as  the  case  may  be. 

The  same  rule  applies  to 
banks,  to  rsiilway,  canal,  tele- 
graph, toll-bridge  and  turnpike 
companies,  ana  generally  to 
private  corporations  who  have 
obtained  privileges  which  are 
exclnnive  or  exceed  those  re- 
sulting b)'  Jaw  from  incorpora- 
tion. 

870.  Public  corporatious 
formed  for  the  mutual  assist- 
ance of  their  members,  and 
those  of  a  pHvate  nature  not 
included  in  the  preceding  art- 
icle, may  be  dissolved  by  mu- 
ttial  consent,  on  conforming  to 
the  conditions  which  may  have 
been  specially  imposed  on  thrm, 
mid  saving  the  rights  of  third 
parties  ^ 


sEtmoK  II. 

Of  the  IJfinidaiion  of  the  Af- 
fairs of  diseolred  corpora- 
Hans. 

371.  Saving  the  case  of  the 
voluntary  liquidation  of  joint 
stock  companies,  a  dissolved 
corporation  is,  for  the  liquida- 
tion of  its  affairs,  in  the  same 
position  as  a  vacant  succession. 
The  creditors  and  others  inter- 
ested have  the  same  recourse 
againnt  the  property  which  be- 
longed to  it,  as  may  be  exercised 
against  vacant  successions  and 
the  propert?  belongin>j:  to  them. 
—11.  S.  Q.  571)8. 

372.  In  order  to  facilitate 
such  recourse,  a  curator  who 
represents  such  corporation  and 
is  seized  of  the  property  which 
l)elonged  to  it,  is  appointed  by 
the  prop.'^r  court  with  the  form- 
aliti*  s  ob'ierved  in  the  c?u>e  of 
vacant  esiafes. 

5S73.  Such  curator  must  be 
sworn ;  lie  must  give  se- 
curity find  make  an  inventory. 
He  must  also  dispose  of  the 
moveablcK,  and  must  ^^roced 
to  the  sale  of  the  immoveable 
property,  and  to  the  distribu- 
tion of  the  price  between  the 
creditors  and  others  entitled  to 
it,  in  the  manner  prescribed  for 
the  discussion,  distribution  and 
division  of  the  property  of  va- 
cant estates  to  which  a  curator 
has  been  appointed,  and  in  the 
cases  and  with  the  formalities 
required  J)y  the  Code  of  Civil 
Procedure.-  C.  C.  t>85  tt  s.  ; 
C.C.  P.  08C),  i:U). 

373r<.  In  the  case  of  the  vol-  -< 
untary  liquidation  of  a  joint  ' 
stock  company,  one  or  more' li- 
quidators are  appointed  In  the 
manner  required  by  la  '  ,  for  the 
pnr]>ose  of  winding  uj)  the  af- 
rairs  and  of  distributing  the 
assets  of  the  c  o  m  p  a  n  v  . 
-Ji.  S.  Q.  57yy.  4 
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BOOK     SECOND. 

OF  PROPERTY,  OF  OWNERSHIP  AND  OF  ITS 
DIFFERENT  MODIFICATIONS. 


TITLE    FIRST. 

OF  THE  DISTINCTION  OF  THINGS. 


374.  All  property,  incorpor- 
eal, as  well  as  corporeal,  is 
moveable  or  immoveable.— C.  N. 
516. 

CHAPTER  FIRST 

OF  IMMOVEABLES. 

375.  Property  is  immove- 
able, either  by  its  nature,  or  by 
its  destination,  or  by  reason  of 
the  object  to  which  it  is  attach- 
ed, or  lastly  by  determination 
of  law.— C.  N.517. 

370.  Lands  and  buildings  are 
immoveable  by  their  nature.— 
C.  N.  518. 

377.  Windmills  and  water- 
mills,  built  on  piles  and  form- 
ing part  of  the  building,  are 
also  immoveable  by  their 
nature  when  they  are  con- 
structed for  a  permanency.— 
C.  N.  519. 

378.  Crops  uncut  and  fruits 
unplucked  are  also 'immove- 
able. 

According  as  grain  is  cut  and 
as  fruit  isjjlucked,  they  become 
moveable  in  so  far  as  rej^ards 
the  portion  cut  or  plucked. 
Tlie  same  rule  applies  to  trees  ; 
they  are  immoveable  so  long  as 
they  are  attached  to  the 
ground  bv  their  roots  and  they 


become  moveable    as  soon    as 
they  are  felled.— C.  N.  520. 

379.  Moveable  things  which 
a  proprietor  has  plaeed  on  his 
real  property  for  a  pi  rmanency 
or  whicn  he  has  incorporated 
therewith,  are  immoveable  by 
their  destination  so  long  as 
they  remain  there. 

Thus,  within  these  restriq- 
tions,  the  following  and  other 
like  objects  are  immoveable  : 

1.  Presses,  boilers,  stills, 
vats  and  tuns ; 

2.  All  utensils  necessary  for 
working  forges,  paper-mills 
and  other  manufactories  ; 

Manure,  and  the  straw  and 
other  substances  intended  for 
manure,  are  likewise  immove- 
able by  destination.— C.  N.  523. 

380.  Those  things  are  con- 
sidered as  being  attached  for  a 

Eermanency  which  are  placed 
y  the  proprietor  and  fastened 
with  iron  and  nails,  imbedded 
in  plaster,  lime  or  cement,  or 
which  cannot  be  removed  with- 
out breakage,  or  \\  ithout  de- 
stroying or  deteriorating  that 
part  of  the  property  to  which 
they  are  attached. 

Alirrors,  pictures  and  other 
ornaments  are  considered  to 
have  been  placed  permanently 
when  without  then)  the  part  of 


«»  4 


"573o*  1b«  applieatioB  i*  ■»!•  by  peti- 
tion pr«ftttiited  to  the  joAgo  of  tho  di** 
trlet  in  which  the  eoapany  hae  ite  h««A 
offieot  nftor  a  notieo  of  throe  days  to 
the  eonpany,  praying  that  the  coopany 
by  placed  in  liquidation  and  for  the 
Appointaent  of  a  proTineial  guardian. 
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the  room  they  cover  would 
remain  incomplete  or  imperfect. 
-C.  X.  525. 

3St.  Rights  of  emphyteu- 
sis, of  usufruct  of  immove- 
able things,  of  use  and  habit- 
ation, servitudes  and  rights  of 
actions  which  tend  to  obtain 
possession  of  an  inmioveable, 
are  immoveable  by  reason  of 
the  objects  to  which  they  are 
attached.— C.N.  526. 
382.  All  moveable  property. 
I  of    which    the  law  ordains  or 

,  J"  authorizes  the  realization,  be- 
J^     comes    immoveable   by   deter- 

/  roination  of  law,  either  absol- 
t'y     utely  or  for  certain  purposes. 
%'  The  law  declares  to  be    im- 

moveable the  capital  of  un- 
redeemed constituted  rents 
that  were  created  before  the 
promulpitiou  of  this  code,  as 
also  all  moneys  produced  by 
the  redemption  during  their 
minority  of  constituted  rents 
belonging  to  minors. 

The  same  rule  applies  to  all 
sums  accruing  to  a  minor  from 
the  sale  of  his  immoveables  dur- 
ing his  minority,  which  sums 
remain  immoveable  so  long  as 
the  minority  lasts. 

The  law  declares  to  be  im- 
moveable all  sums  given  by  as- 
cendants io  their  children, in  con- 
templation of  marriage,  to  be 
usea  in  the  purchase  of  real 
est.iic  or  to  remain  as  private 
property  to  them  only  or  to  them 
aikd  to  their  children.-— C.  C. 
i:ii5  et  8. 

CHAPTER  SECOND. 

OF  MOVEABLES. 

^  383.  Property  is  moveable 
by  it^  nature  or  by  determin- 
ation of  law. — C.N.  527. 

384.  All  bodies  which  can 
be  moved  from  one  place    to 


another,  either  by  themselves, 
as  animals,  or  by  extrinsic 
force,  as  inanimate  things,  are 
moveable  by  nature.— C.N.  528. 

385.  Boats,  scows,  ships, 
floating  mills  and  floating 
baths,  and  generally  all  manu- 
factories not  built  on  piles  and 
not  forming  part  of  the  realty, 
are  moveable. — C.N.  531. 

380.  Materials  arising  from 
the  demolition  of  a  building, 
or  of  a  wall  or  other  fence, 
and  those  collected  for  the  con- 
struction of  a  new  one,  are 
moveable  so  long  as  they  are 
not  used. 

But  things  forming  part  of  a 
building,  wall  or  fence,  and 
which  are  only  temporarily 
separated  from  it,  do  not  cease 
to  be  immoveable  so  long  tis 
they  are  destined  to  be  placed 
back  again.— C.N.  51^2. 

387.  Those  immoveables  are    ^^ 
moveable  by  determination  of  ^"  ^ 
law,  of  which  the  law  for  cer-     ,  " 
tain    purposes   authorizes    the      '^-^^ 
mobilization,  so  are  all    oblig- 
ations  and   actions  respecting 
moveable      elTect**,      including 
debts  created  or  guaranteed  by 

the  province  or  by  corporations, 
also,  all  shares  or  interests  in 
financial,  conirncrcitil  or  manu- 
facturing corni)ani<*s,  although 
such  companies,  for  the  pur- 
poses of  tlieir  business,  should 
own  immoveables.  These  im- 
moveables are  reputed  to  be 
moveable  with  regard  to  each 
partner,  only  so  long  as  the 
companv  lasts.— C.N.  52y;C.C. 
1390  ets'.,  1170. 

388.  [Constituted  rents  and      ^^ 
all  other  peri)etual  or  life  rents,    *c„ 
are  also  moveable  by  det  ermina-      "*• 
tion  of   law;   saving  those   re- 
sulting from  em  i)hyteusis,  which 

are  immoveable.)    C.  N.529. 

389.  No  ground  rent,  or  other 
rent,  aflecting  real  estate,  can 


se 
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be  created  for  a  term  exceeding 
ninety -nine  yearn,  or  the  lives 
of  tliree  per.son«  const  cutively. 

These  terms  having  expirea, 
the  creditor  of  any  ench  rent 
may  exact  the  capital  of  it. 

Such  rents  altnough  created 
for  ninety- nine  years,  or  for  the 
lives  of  three  persons,  are,  at  all 
times,  redeemable,  at  the  option 
0*  the  debtor,  in  the  same 
manner  aa  constituted  rents  to 
which  they  are  assimilated. — 
C.  N.  590;  *C  C.  1787  et  s. ;  1908 

800.  It  is  nevertheless  com- 
petent for  the  parties  to  .««tlpn- 
late,  in  the  title  creating  these 
rent*,  that  they  shall  l)e  re- 
deemed at  a  certain  time  agreed 
upon,  which  cannot  exceed 
thirty-  years  ;  every  stipulation 
extending  this  term  being  null 
with  regard  to  the  excess.— 
C.  N.  530. 

aoi.  All  ground-rents,  or 
other  rents,  affecting  real  e- 
state,  created  heretofore,  for  a 
term  exceeding  ninety-nine 
years  or  the  lives  of  three  per- 
sons, are  redeemable  at  the 
option  of  the  debtor  or  of  the 
possessor  of  the  immoveable 
charged.— C.  N.  530 ;  C.  C.  324^. 

1192.  Rents  created  by  em- 
phyteutic lease  are  not  however 
mibject  to  such  redemption,  nor 
those  to  V*  hich  the  creditor  has 
only  a  conditional  or  a  limited 
right . 

808.  Where  the  stim  for 
which  the  redemption  of  rent«, 
other  than  life-rents,  may  take 
place  is  neither  fixed  bv  law  nor 
validly  agreed  upon,  the  rents 
are  redeemed  by  the  rejviyment 
of  the  original  price  in  capital, 
or  of  the  value  in  money  put  by 
the  parties  upon  the  things 
which  formed  the  consideration 
of  the  rents  so  created      If  such 


price  or  snob  value  do  not  ap- 
pear, the  redemption  is  effected 
ny  the  payment  of  a  sum  sutti- 
cient  topioduce  a  like  rent  for 
the  future,  at  the  legal  rate  of 
interest  at  the  time  of  the  re- 
demption. 

Special  provisions  concerning 
the  redemption  of  the  rents  sub- 
stituted for  seigniorial  rights, 
are  contained  in  chapter  forty- 
one  of  the  Consolidated  Statutes 
for  Lower  Canada. i—C.  N.  55». 

894.  Life-rents  and  other 
temporary  rents,  at  the  termin- 
ation of  which  no  reimburse- 
ment of  the  capital  is  to  take 
place,  are  not  redeemable  at  the 
option  of  either  of  the  parties 
alone. 

In  the  twelfth  title  of  the 
third  book,  a  mode  is  provided 
for  the  redemption  of  life  rents, 
when  it  takes  place  forcibly 
under  judicial  proceedings. 

Temporary  rents,  other  than 
life-rents,  and  not  subject  to  re- 
imbursement of  the  capita,!,  are 
estimated,  in  like  case,  in  the 
same  manner  as  Itfe-rents. — 
O.  C.  1M4  et  6. ;  C  C.  P.  803. 

895.  The  word  "  moveables  " 
emp'oyed  alone  in  any  law  or 
act  does  not  comprise  money, 
precious  stones,  debts  due, 
l>ooks,  medals,  scientific,  artivt- 
ic  or  mechanical  instruments, 
l>ody-linen,  horses,  carriages, 
arms,  grain,  wines,  hay  and 
other  provisions,  nor  stock  in 
trade.— C.  N.  588 

396.  The  word  "furniture" 
comprises  only  the  moveabh  s 
whioli  are  destined  to  furnish 
and  ornament  apartments,  such 
as  tapestry,  beds,  seat's,  mir- 
rors, clocks,  tables,  china  and 
other  object**  of  a  like  kind. 

It  also  comprises  pictures  and 
statues,  but    no  collections  of 


iVideR.6.  Q.IK05  etfi. 
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pictures  which  art  in  j^ajleries 
or  particular  rooms. 

As  regards  china,  likewise, 
only  that  which  forms  part  of 
the  decoration  of  a  room  comes 
under  the  denomination  of  fur- 
niture,—C.  N.534. 

397  The  expressions  "  move- 
able property,  and  "  moveable 
thinjjfM,"  comprise  generally 
whatever  is  reputed  moveable 
according  to  tne  rules  above 
e<^tablished. 

In  the  sale  or  the  gift  of  a 
"furnished  house,"  the  word 
**  furnished  "comprises  no  other 
moveables  than  fnrniture, 
— G.  N.  K«. 

il9S  The  sale  or  gift  of  a 
house,  with  all  that  it  contains, 
does  not  conaprtse  read^p^  money, 
nor  debts  dae  or  other  rights  tne 
titles  to  which  happen  to  be  in 
the  house.  It  comprises  all 
other  Dno\'eabie  effects.— O  N. 
536. 

CHAPTBR  THIRD 

OK  PROPBRT7  IN  ITS  RIM.ATIONS 
WITH  THOSE  TO  WHOM  IT  IJE- 
1J3VGS  OR  WHO  POSSflSS  IT. 

399,  Property  belongs  either 
to  the  crown,  or  to  municipal- 
ities or  other  corporations,  or 
to  individuals. 

That  of  the  ftrst  kind  is  gov- 
erned by  public  or  administra- 
tive law. 

That  of  the  second  is  subject, 
in  certain  respects  as  to  its  ad- 
ministration, its  acquisition 
and  its  alienation,  to  certain 
rales  and  formalities  which  are 
peculiar  to  it. 


As  to  individuals,  they  have 
the  free  disposal  of  the  things 
belonging  to  them,  under  tne 
modifications  established  by 
law.-C.  N.  587. 

400.  Roads  and  public  ways 
maintained  by  the  state,  navig- 
able and  floatable  rivers  and 
streams  and  their  banks,  the 
sea-shore,  lands  reclaimed  from 
the  sea,  ports,  harlwrs  and  road- 
steads and  generally  all  those 
portions  of  territory  which  do 
not  constitute  private  property, 
are  considered  as  being  de- 
pendencies of  the  crown  do- 
main.—C.  N.  o:i8 ;  C.  C.  421,  424, 
427,  680,  2213. 

401.  All  estates  which  are 
vacant  or  without  an  owner, 
and  those  of  persons  who  die 
without  representatives  or 
whose  succession  is  abandoned, 
belong  to  the  crown. ~G.  N. 
5:» ;  C.  C  584,  006,  mi,  221H. 

402.  Thegates,  wails, ditches 
and  rampartns  of  military  plac*»s 
and  of  fortresses  also  belong  to 
the  crown.— C.  N.  540. 

403.  The  same  rule  applies 
to  the  lands,  fortifications  (ind 
ramparts  of  places  which  are  no 
longer  used  for  military  pur- 
poses; theybelongtotlie  crown, 
if  thev  have  not  been  validly 
alienated .~C.  N.  541. 

404.  The  pro]>erty  of  mnni- 
eipalities  and  of  Iter  corporations 
is  that  to  wliich  these  bodies 
Imve  an  acquired  riglit.— C.  N. 
542. 

40i5.  A  person  may  have  on 
property  either  a  rii^hr  of  owner 
ship,  or  a  simple  ri  lit  of  enjoy- 
metit,  or  a  servitude  to  exer- 
cise.—C.  X.  543. 
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TITLE    SECOND 

OF  OWNERSHIP. 


4O0.  Ownership  is  the  right 
of  enjoying  and  oi  disposing  of 
things  in  the  most  abBoIute 
manner,  provided  that  no  use 
be  made  of  them  which  is  pro- 
hibited by  law  or  by  regula> 
tions.— C.  N.  544. 

407.  No  one  can  be  com- 
pelled to  give  up  his  property, 
except  for  public  utility  and  in 
consideration  of  a  just  indem- 
nity preWously  paid. — C.  X. 
645  ;  C.  C.  1580  et  s. 

408.  Ownership  in  a  thing, 
whether  moveable  or  immove- 
able, gives  the  right  to  all  it 
produces,  and  to  all  that  is 
joined  to  it  as  an  accessory 
whether  naturally  or  artifi- 
cially. This  right  is  called  the 
right  of  accession.— C.  N.  646. 

CHAPTER  FIRST. 

OF    THE     RICJHT     OF    ACCESSION 

OVER  WHAT  IS  PRODUCED 

BY  A  THING. 

400.  The  natural  and  indus- 
trial fruits  of  the  earth,  civil 
fruits,  and  the  increase  of  ani- 
mals belong  to  the  proprietor 
by  right  of  accession.— C.  X. 
547 ;  0.  C.  44S  et  s. 

410.  The  fruits  produced  by 
a  thing  onlv  belong  to  the  pro- 
prietor, subject  to  the  obliga- 
tion of  restoring  the  cost  of  the 
ploughing,  tilling  and  sowing 
done  by  third  persons.— C.  X. 
548 ;  C.  C.  450,  2010. 

411.  A  mere  possessor  only 
acquires  the  fruits  in  the  case 
of  his  possession  being  in  good 
faith ;  otherwise  he  is  obliged 


to  give  the  produce  as  well  as 
the  thing  itself  to  the  proprie- 
tor who  claims  it. 

A  possessor  in  good  faith  is 
not  bound  to  set  off  the  fruits 
against  improvements  for 
which  he  has  a  right  to  be  re- 
imbursed.-C.  N.  549;  C.  C.  107, 
.417. 

412.  A  possessor  is  in  good 
faith  when  he  possesses  in  vir- 
tue of  a  title  the  defects  of 
which  as  well  as  the  happen- 
ing of  the  resolutory  cause 
which  puts  an  end  to  it  are 
unknown  to  him.  Such  good 
faiih  ceases  only  from  the 
moment  that  these  defects  or 
the  resolutory  cause  are  made 
known  to  him  bv  proceedings 
atlaw.— C.  N.  550';  C.  C.  2202. 

CHAPTER  SECOND 

OF  THE  RIGHT  OF  ACCESSION 
OVER  W^UAT  BECOMES  UNITED 
AND  INCORPORATED  WITH  A 
THING. 

413.  Whatever  becomes 
united  to  or  incorporated  with 
a  thing  belongs  to  the  proprie- 
tor, according  to  the  rules  here- 
inafter established.— C.  N.  551. 

SECTION  I. 

Of  the  Right  of  Accession  in 

Relation  to  Immoveable 

Projurty. 

414.  Ownership  of  the  soil 
carries  with  it  ownership  of 
what  is  above  and  what  is 
below  it. 


OWNERSHIP. 
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The  proprietor  may  make  up- 
on the  8oil  any  plantations  or 
buildings  he  thinks  proper, 
saving  the  exceptions  estab- 
lished in  the  title  Of  RecU  Ser- 
vitudes. 

He  may  make  below  It  any , 
buildings  or  excavations  he  | 
thinks  proper,  and  draw  fix)m 
such  excavations  any  products 
they  may  yield,  saving  the 
modifications  resulting  from 
the  laws  and  regulations  relat- 
ing to  mines,  and  the  laws  and 
regulations  of    police.— C.    N. 

4  IS.  All  buildings,  planta- 
tions and  works  on  any  land  or 
underground,  are  presumed  to 
have  been  mside  by  the  proprie- 
tor at  his  own  cost,  and  to  be- 
long to  him,  unless  the  con- 
trary is  proved  ;  without  pre- 
judice to  any  right  of  property, 
either  in  a  cellar  under  ttie 
building  of  another  or  in  any 
other  part  of  such  building, 
which  a  third  party  ma^  have 
acquired  or  may  acquire  by 
prescription.— C.  "N.  563. 

416.  The  proprietor  of  the 
soil  who  has  constructed  build- 
ings or  works  with  materials 
which  do  not  belong  to  him, 
most  pay  the  value  thereof  ;  he 
may  also  be  condemned  to  pay 
damages,  if  there  be  any,  but 
the  proprietor  of  the  materials 
has  no  right  to  take  them  away. 
~C.  N.  554. 

417.  When  improvements 
have  been  made  by  a  possessor 
with  his  own  materials,  the 
right  of  the  proprietor  to  such  ; 
improvements  depends  on 
their  natnre  and  tne  good  or 
bad  faith  of  such  possessor. 

If  they  were  necessary,  the 
proprietor  of  the  land  cannot 
nave  them  taken  away ;  he 
must,  in  all  cases,  pay  what 
they  cost,  even  when  they  no 


longer  exist ;  saving,  in  the 
case  of  bad  faith,  the  compen- 
sation of  rents,  issues  and  pro* 
fits. 

If  they  were  not  necessary, 
and  were  made  by  a  possessor 
in  ^ood  faith,  the  proprietor  is 
obliged  to  keep  tiiem,  if  they 
still  exist,  and  to  pay  either 
the  amount  they  cost  or  that  to 
the  extent  of  which  the  value 
of  the  land  has  been  aug- 
mented. 

If,  on  the  contrary,  the  pos- 
sessor weie  in  bad  faith,  the 
proprietor  has  the  option  either 
of  keeping  them,  upon  paying 
what  they  cost  or  their  actual 
value,  or  of  permitting  such 
possessor,  if  tiie  latter  can  do 
so  with  advantage  to  himself 
and  without  deteriorating  the 
land,  to  remove  them  at  his 
own  expense ;  otherwise,  in 
each  case,  the  improvements 
belong  to  the  owner,  without 
indemnijfication  ;  the  owner 
may,  in  every  case,  compel  the 
possessor  in  bad  faith  to  remove 
them.— C.  C.  411,  462,  582,  729, 
958,  1546,  1640. 

418.  In  the  case  of  the  third 
paragraph  of  the  preceding 
article,  if  the  improvements 
made  by  the  possessor  be  so  ex- 
tensive and  costly  that  the 
owner  of  the  land  cannot  pay 
for  them,  he  may,  according  to 
the  circumstances  and  to  the 
discretion  of  the  court,  compel 
the  possessor  to  keep  the  pro- 
perty, and  to  pay  the  estimated 
value  of  it. 

419.  In  case  the  party  In 
possession  is  forced  to  give  up 
the  immoveable  upon  which  he 
has  made  improvements  for 
which  he  is  entitled  to  be  reim- 
bursed, he  has  a  right  to  retain 
the  property  until  such  reim- 
bursement is  made,  without 
prejudice  to  his    personal    re- 
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course  to  obtain  repay oieut  ; 
saving  the  case  of  surrehder  in 
any  hypr»thecary  action^  which 
is  specially  provided  for  in  the 
title  Oj  Privileges  and  I/y/x*- 
thecs.—O.  N.  555:  C.  C.  441,  732, 
IS-U),  1539,  2072. 

420.  Deposltfi  of  eaith  and 
auKmeittationB  which  are 
gradually  and  imperceptibly 
formed  on  laud  contiguous  to  a 
srream  or  river  are  called  allu- 
vion. 

Whether ( he  stream  or  ri  ver is 
or  is  n  t  navij^able  (u*  Uoalable, 
the  alluvion  which  is  produced 
becomes  the  property  of  the 
owner  of  the  adjacent  laud, 
subject  iu  the  former  case,  to 
the  obligation  of  leaving  a  fool- 
poad  or  tow-path.— (J.  N,  556; 
C.  C.  507. 

421.  An  to  ground  left  dry 
by  runuing  water  which  in- 
sensibly withdraws  from  one  of 
its  banks  by  bearing  in  upon 
the  oDier,  the  proprietor  of  the 
uucovered  ground  gains  such 
ground,  and  the  proprietor  of 
the  oppo-.ite  bank  cannot  I'e- 
claim  the  land  he  has  lost. 

This  right  does  not  exist  as 
regards  land  reclaimed  from 
the  seifc,  which  forms  art.  of  the 
public  domain.— C.  X.  557;  C.  0. 
4  0. 

422.  Alluvion  does  not  take 
place  on  the  borders  of  lakes 
and  ponds  which  are  private 
property  ;  neither  the  proprietor 
of  the  lake  nor  the  proprietor 
of  the  adjacent  land  gains  or 
loses  in  consecjUcnce  of  the 
water**  happening  to  rise  or  lall 
above  or  below  their  ordinary 
love}.-  C.  N.  558. 

42;^.  If  a  river,  or  stream, 
wiiether  na\  igable  or  not,  carry 
a \^  ay  by  a  sudden  force  a  con- 
siderable and  distinguishable 
part  of  an  adjaeant  tieid  and 
b^^ar  It  towards  a  lower  or  op- 


I>osite  bank,  the  proprietor  of 
the  part-  carried  away  may  re- 
claim it ;  but  he  is  obliged,  on 
pain  of  if orf citing  hi.s  right,  to 
do  so  within  a  year,  lo  be  reck- 
oned from  the  possession  taken 
of  it  by  the  proprietor  of  the 
lan<i  to  which  it  has  been 
unified. — C.  N.  559. 

424.  Islands,  islets  and 
deposits  of  eurth  formed  in  the 
beds  of  navigable  and  fioatable 
riveri^  and  streams  belong  to 
the  crowuj  If  there  be  no  titlo 
to  ti»e  contrary.— C.N.  oTiO;  C.C. 

425.  Islands  and  deposits  of 
earth,  which  are  formed  in 
rivers  which  are  not  navigable 
or  lloatable  lieiong  to  the  pro- 
prietors of  the  banks  on  the 
side  where  the  island  is  formed. 
If  the  island  be  not  formed  on 
one  side  only,  it  belongs  to  the 
proprietors  of  the  banks  on 
both  sides,  divided  by  a  lino 
supposed  to  be  drawn  in  the 
middle  of  the  river. —C.N.  .Vtil ; 
C.C.  458. 

420.  If  a  river  or  stream,  by 
forming  a  new  branch,  cut  and 
surround  the  tield  of  a  pro* 
prietor  contiguous  to  it,  and 
thereby  form  an  island,  the 
proprietor  retains  the  property 
of  his  tield,  although  the  island 
be  formed  in  a  navigable  or 
tloa'able  river  or  stream.— C.N . 
502. 

427.  If  a  njivitrnble  or  lloat- 
able river  or  stream  abandon 
its  coiirse  to  take  a  new  one, 
the  former  bed  belongs  to  the 
crown.  If  the  river  be  not 
na\  ij;able  i-r  floatable,  the  pro- 
prietoi"s  of  the  land  newly  occu- 
pied tike  as  an  indemnit}'  the 
an^^icnt  bei,  each  in  proportion 
to  the  land  which  has  been 
taken  from  him. — C.N.  563; 
C.C.  KK). 

428.  Pigeons,    rabbits    aud 
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fish  which  p:o  into  another  dove- 
cot, warren  or  pond  l>ecome  the 
property  of  him  to  whom  such 
pond,  warren  or  dove-cot  be- 
longs, provided  they  have  not 
been  attracted  there  by  fraud 
or  artifice. 

Bees  living  !n  a  state  Of  free- 
dom are  the  projjcrty  of  the 
person  diseoveringthera, wheth- 
er or  not  he  be  proprietor  of 
the  hind  on  which  they  have 
establislied  themselves. 

.  Whenever  a  swarni  of  bees 
leaves  a  hive,  the  proprietor 
may  recluiiu  tliem,  ho  long  n.s 
he  can  prove  hia  right  of  prop 
erty  therein,  and  he  is  entitled 
to  take  possension  of  them  at 
any  place  on  which  they  may 
soule,  even  if  such  place  be  on 
the  land  of  anotner  per>ion, 
provided,  however,  that  he 
notify  the  proprietor  of  such 
land  beforehand  and  compens- 
ate him  for  ail  damages,  and 
unless  the  a  warm  settles  in  a 
hive  which  is  alrendy  occupied, 
in  which  ca^es  the  proprietor ; 
Iose8  all  right  of  property  in 
such  8warm. 

If  the  proprietor  of  a  svv,\rni  ; 
of  bees  aeclines  to  follow  such 
swarm  and  'anothtr  pernon 
undertakes  the  pursuit,  mich 
other  person  is  subslitnUui 
In  the  rights  of  the  proprietor, 
and  every  swarm  which  is  not 
followed  beconu's  the  x>roperty 
of  the  proprietor  of  the  land  on 
which  ft  s^'ttlcs,  without  regard 
to  the  placo  rrom  whicli  it 
Qame. 

Any  unpur^ued  swann  which 
•  lodges  on  any  property  what- 
soever, without  settling  there* 
on,  may  be  secnrcd  by  the  first 
comer,  unless  the  proprietor  of 
the  land  olUects.-K.S.Q  orttM) : 
ex.  5Gt. 


SECTION  II. 

(>/  the  ll'njht  of  AccesMian  in 

Relation  1o  Afovenblr 

Property. 

429.  The  riglit  of  accession 
when  it  has  for  its  object  two 
moveable  things,  belonging  to 
two  different  owners,  is  en- 
tirely subordinate  to  the  prin- 
ciples of  natural  ef|uity. 

The  following  rule's,  which 
are  obligatory  in  the  cases 
where  tlicy  apply,  f^erve  as  ex- 
amples In  the  cases  not  pro- 
vided for,  according  to  circum- 
stances.—('.  N.  o().5. 

4ao.  When  two  things  be- 
longing to  different  owners 
have  been  united  so  as  to  form 
a  whole,  although  they  are 
separalile  and  one  can  snhHist 
without  the  other,  the  wliole 
belongs  to  the  owner  of  the 
thing  which  fojins  the  princi- 
pal part,  subject  t(»  the  ohlij^a- 
tion  of  paying  the  value  of  tlie 
other  thing  to  him  to  whom  It 
belonged.     0.  X.  oWK 

4tJl.  That  part  is  reputed  to 
be  the  principjil  one  to  whirls 
the  other  has  been  united  only 
for  the  use,  ornament  or  coni- 
pletion  of  the  former.— C.  X. 
5«7. 

4:i'J5.  Il-owcver,  when  the 
ihincf  united  is  nnich  more 
valuable  than  the  principal 
thing,  and  lias  bi-en  employed 
without  the  knowh^dge  of  its 
owner,  he  m»y  require  \\\\\\  the 
thing  so  united  l)e  si'p;iiJited  in 
order  to  he  returned  to  him,  al- 
though the  thing  to  which  it 
has  been  joined  may  thereby 
suiter  some  iniury.  — C.  X.  «>(>S, 

4rtrt.  If  of  t  wo'tliintrs  united 
so  as  to  form  a  whole,  one  can- 
not be  Considered  as  the  access- 
ory of  the  oMier,  the  more  valu- 
able, or,  if  the  values  be  nearly 
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equal,  the  more  considerable  in 
bulk  is  deemed  to  be  the  princi- 
pal.—C.  N.  669. 

434.  If  an  artisan  or  any 
other  person  have  made  use  of 
any  material  which  did  not  be- 
long to  him  to  form  a  thing  of 
a  new  description,  whether  the 
material  can  resume  its  previous 
form  or  not,  he  who  was  the 
owner  of  it  has  the  right  to  de- 
mand the  thing  so  formed,  on 
paying  the  price  of  the  work- 
mansnip.— Cf.  N.  570. 

435.  If,  however,  the  work- 
manship be  so  important  that 
it  greatly  exceeds  the  value  of 
the  material  employed,  it  is 
then  considered  as  the  princi- 
pal part,  and  the  workman  has 
a  ri^ht  to  retain  the  thing,  on 
paymg  the  price  of  the  material 
to  the  proprietor.— C.  N.  571. 

436.  When  a  person  has 
made  use  of  materials  which  in 
part  belonged  to  him  and  in 
part  did  not,  to  make  a  thing  of 
a  different  kind,  without  either 
of  the  two  materials  being  en- 
tirely destroyed,  but  in  such  a 
way  that  they  cannot  be  sepa- 
rated without  inconvenience, 
the  thing  is  common  to  the  two 
proprietors,  in  proportion,  as 
respects  the  one,  to  the  mate- 
rial belonging  to  him,  and  as 
respects  the  other,  to  the  mat- 
erial belonging  to  him  and  to 
the  price  of  the  workmanship. 
-C.  N.  572. 

437.  When  a  thing  has  been 
formed  by  the  admixture  of 
several  materials  belonging  to 
different  proprietors,  but  of 
which  neither  can  be  looked 
upon  as  the  principal  matter, 
if  the  materials  can  be  separ- 
ated, the  owner,  without 
whose  knowledge  the  materials 
have  been  mixed,  may  demand 
their  division. 

If  the   materials   cannot   -be 


separated  without  inconven- 
ience, the  parties  acquire  the 
ownership  of  the  thing  in  com- 
mon, in  proportion  to  the  quan- 
tity, quality  and  value  of  the 
materials  belonging  to  each. — 
C.  N.  473. 

438.  If  the  material  belong- 
ing to  one  of  the  proprietors  be 
much  superior  in  Quantity  and 
price,  in  that  case  tlie  proprietor 
ot  the  material  of  superior 
value  may  claim  the  thing  pro- 
duced by  the  admixture,  on 
paying  to' the  other  the  value  of 
his  material.-  C.  N.  574. 

439.  When  the  thing  re- 
mains in  common  among  the 
proprietors  of  the  materials 
from  which  it  is  made,  it  must 
be  disposed  of  by  licitation  for 
the  common  benefitt  if  any  one 
of  them  demand  it.— C.  N.  575  ; 
C.  C.  «89,  1562. 

440.  In  all  cases    where  a 

Cropriet-or  whose  material  has 
een  employed  without  his  con- 
sent, to  make  a  thing  of  differ- 
ent description,  may  claim  the 
Kroprietorship  of  such  thing, 
e  has  the  choice  of  demanding 
the  restitution  of  his  material 
in  the  same  kind,  quantity, 
weight,  measure,  and  quality, 
or  its  value.— C.  N.  576. 

441.  Whoever  is  bound  to 
give  back  a  moveable  object 
upon  which  he  has  made  im- 
provements or  additions  for 
which  he  is  entitled  to  he  reim- 
bursed, may  retain  such  object 
until  he  has  been  so  reimbursed, 
without  prejudice  to  his  per- 
sonal remedy.— C.  C.  419,  1994, 
s.  4,  2001. 

442.  Persons  who  have  em- 
ployed materials  belonging  to 
others  and  without  their  con- 
sent, may  lie  condemned  to  pay 
damages' if  any  there  be.— -C.  N. 
577. 
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CHAPTER  FIRST 

OF  USUFRUCT. 

443.  Usufruct  i8  the  rizbt  of 
enjoying  things  of  whicn  an- 
other has  the  ownership,  as 
the  proprietor  himself,  but  sub- 
ject to  the  obligation  of  pre- 
serviner  the  substance  thereof. 
-C.  X.  578  ;  C.  C.  928,  2203. 

444.  Usufruct  may  be  estab- 
lished by  law,  or  by  the  will  of 
araan.— C,  N.  579. 

446.  Usufruct  may  be  estab- 
lished purely  or  conditionally, 
aod  may  commence  at  once  or 
from  a  certain  day.— C.  N.  580. 

446.  It  may  be  established 
npon  property  of  all  kinds, 
moveable  or  immoveable . 
~C.  N.  581  ;  C.  C.  381. 

SECTION  I . 

Of  the  Bights  of  the  Usufruc- 
tuary. 

447.  The  usufructuary  has 
the  right  to  enjoy  every  kind  of 
fruits,  whether  naturol,  indus- 
trial or  civil,  which  the  thing 
subject  to  the  usufruct  can 
produce.— C.  N.  682. 

448.  Natural  fruits  are  those 
which  are  the  spontaneous  pro- 
duce of  the  soil .  The  produce 
and  the  increase  of  animals  are 
also  natural  fruits. 

The  industrial  fruit  of  the 
soil  are  those  obtained  by  the 
cultivation  or  working  thereof. 
-C.N.  583;  C.  C.  478. 

449.  Civil  fruits  are  the  rent 
of  houses,  interest  of  sums  due 


and  arrears  of  rents.  The  rent 
duo  for  the  lease  of  farms  is 
also  included  in  the  class  of 
civil  fruits.— C.  N.  58*. 

450.  Natural  and  industrial 
fruits  attached  by  branches  or 
roots,  at  the  moment  when  the 
usufruct  is  open,  belong  to  the 
usufructuary. 

Those  in  the  same  condition 
at  the  moment  when  the  usu- 
fruct ceases  belong  to  the  pro- 
prietor, without  recompense  on 
either  side  for  ploughing  or 
sowing,  but  also  without  pre- 
judice to  the  portion  of  the 
fruits  which  may  be  acquired 
by  a  farmer  on  shares,  if  there 
be  one  at  the  commencement  or 
at  the  termination  of  the  usu* 
fruct.-C.  N.  585;  C.  C.  145:1 

451.  Civil  fruits  are  con- 
sidered to  be  acquired  day  by 
day,  and  belong  to  the  usufruc- 
tuary in  proportion  to  the  du  a- 
tion  of  his  usufruct. 

This  rule  applies  to  rent  from 
the  lease  of  farms,  as  it  does  to 
the  rent  of  houses  and  to  other 
civil  fruits.— C.  N.  588. 

4  62.  If  the  usufruct  comprise 
things  which  cannot  be  used 
without  being  consumed,  such 
as  money,  grain,  liquors  the 
usufructuary  has  the  right  to 
use  them,  but  subject  to  the 
obligation  of  paying  l)ack  others 
of  like  quantity,  quality  and 
value,  or  their  equivalent  in 
money,  at  the  end  of  the  u.su- 
fruct.— C.  N.  587. 

453.  The  usufruct  of  a  life- 
rent gives  also  to  the  usufruct- 
uary, during  the  period  of  his 
usufruct,  the  right  to  retain  the 
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whole  of  tlie  pay  men  ts  that  he 
has  received  as  payable  in  ad- 
vance, without  being  obliged  Ui 
make  anT  restitution.- C.  X. 
58H;  C.  C.  1910. 

454.  If  the  usufruct  comprise 
things  which,  without  being 
at  once  consumed,  deteriorate 
gradually  by  use,  hh  linen  or 
Furniture,  tiie  usufructuary  has 
the  right  to  use  them  for  the 
purpose  for  which  they  are 
destined,  and,  at  the  end  of  the 
tisufrucb,  he  is  only  obliged  to 
restore  them  in  the  condition 
ill  which  they  may  be,  and  not 
deteriorated*  by  his  fraud  or 
fault. -C.  N.  oi«). 

455.  The  usufructuary  cau- 
not  fell  trees  which  grow  on 
the  land  subject  to  the  usu- 
fruct. Whatever  he  may  re- 
i^uire  for  his  own  use  must  be 
taken  from  those  which  have 
fallen  accidentally.  If,  how- 
■ever,  among  the  lattei*  there  be 
not  a  suflicient  quaJitity  of  a 
suitable  kind  for  the  repairs  to 
which  he  is  obliged,  and  for  the 
kecking  in  repair  and  the  work- 
ing of  the  estate,  be  hixa  a  right 
to  fell  whatever  may  be  re- 
quired for  these  purposes,  con- 
formably to  the  usage  of  the 
phice,  or  to  the  custom  of  pro- 
prietors ;  he  may  even  fell  trees 
for  fuel,  if  there  be  any  of  the 
kind  generally  usetl  in  tho  local- 
ity for  that  purpose.— ('.  N.  59(>, 
6W1.  692,  5m. 

456.  Any  fruit  trees  which 
die,  even  those  which  are  up- 
rooted or  broken  by  accident, 
belong  to  the  usufructuary,  but 
he  is  obliged  to  nrplace  them  by 
others,  unless  the  larger  pro- 
portion has  been  thus  destrov- 
ed,  in  which  ca*»e  be  is  not  ob- 
liged to  replace  theui.--C.  X. 
«594. 

457.  The  usufructuary  may 
enjoy  hia  right  by  himself,  or 


lease  it,  and  may  even  sell  it  or 
dispose  of  if  gratuitously. 

If  he  leases  it,  the  lease  ex- 
pires with  his  usufruct  ;  never- 
theless the  farmer  or  the  tenant 
has  a  right  and  may  lye  com- 
pelled to  continue  his  enjoy- 
ment during  the  rest  of  the 
year  which  had  been  begun  be- 
fore the  usufruct  expired  ;  sub- 
ject to  the  payment  of  the  rent 
to  the  proprietor.— C.  N.  595. 

458.  The  nsufructuary  enjoys 
any  augmentation  caused  by 
alluvion  to  the  land  of  which  he 
has  the  usufruct. 

But  his  right  does  not  extend 
to  islands  lorrned  during  the 
usufruct  near  the  land  which 
is  subject  to  it  and  to  which 
such  islands  belong. — C.  X  890; 
C.  C.  425. 

459.  He  enjoys  all  rights  o^ 
servitude,  of  passage,  and  gen- 
erally all  the  rights  of  the  pro- 
prietor in  the  same  manner  as 
the  proprietor  himsilf.— C.  N. 
r>07;  C.  C.  940. 

460.  Mines  and  quarries  are 
not  comprised,  in  the  usufruct 
of  land. 

The  usufructuary  may  never^ 
theless  take  therefrom  all  the 
materials  necessary  for  the  re- 
pair and  maintenance  of  tlie 
estate  subject  to  his  right.  If, 
however,  these  quarries,  before 
the  opening  of  the  usufruct, 
liave  been  woiked  as  a  source  of 
revenue  by  the  proprietor,  the 
usufruct  uary  may  continue  sucii 
working  in  the  way  in  which  it 
has  been  Degun.- C.  N.  598; 
C.  C.  1274. 

4  01.  The  usufructuary  has 
no  riglit  over  the  treasure 
found,  during  the  usufruct,  on 
the  land  which  is  subject  to  it, 
-C.  X.  598;  C.  C.  580. 

40a.  The  proprietor  cannot, 
by  any  act  of  hifi  whatever,  ift- 
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jure  the  rights  of  the  usufruct- 
uary. 

On  his  side,  the  usufructuary 
cannot,  at  the  cessation  of  tiie 
Uhufruct,  claim  any  indemnity 
fnr  improvements  Ke  has  made, 
even  when  the  vahie  of  the 
thins:  is  augmented  thereby. 

He  may,  however,  take  away 
Che  mirrors,  pictures  and  other 
ornaments  wnich  he  has  placed 
there,  but  subject  to  the  obliga- 
tion of  restoring  the  property 
to  its  former  condition.~C.  N. 
oJIO ;  C.  C.  417. 

SECTION  II. 

Of  the  Obfigations  of  the  Usu- 
fructuary. 

463.  The  usufructuary  takes 
the  thinp;a  in  the  condition  in 
which  they  are  ;  but  he  can 
only  enter  into  enjoyment  of 
them  after  having  caused  an 
inventory  of  the  moveable  j 
property,  and  a  statement  of  I 
the  iminoveables  subject  to  the 
right  to  be  drawn  up,  in  the 
presence  of  or  after  due  notice 
given  to  the  proprietor,  unless 
he  is  dispensed  from  doing  so 
by  the  act  constituting  the 
usufruct.- C.  N.  flOO;  C.  C.  P. 
\m  et  8. 

464.  He  gives  security  to 
enjoy  the  usufruct  as  a  prudent 
administrator,  unless  the  act 
creating  it  exempts  him  froni 
so  doing;  nevertheless  the  vend- 
or or  donor  w  ho  has  reserved 
the  usufruct  is  not  obliged  to 
givesecurity.-C.X.  601  ;  C.  C. 

1  m. 

465.  If  the  nsufnictuary  can- 
not give  security,  the  immove- 
ables are  leased,  farmed,  or 
seque'^tratfd. 

Sums  of  money  comprised  in 
the  usufruct  are  invested ;  pnv 
visions,    and    other    moTeal>le 


things  which  are  consummahle 
by  use,  are  sold,  and  the  price 
produced  is  likewise  invested. 

The  interest  of  such  sums  of 
money,  and  the  rent  from  leases 
belong  in  the^e  cases  to  the 
usufnictuarv.-C.  N.  602;C.C. 
145.5,  1824,  s.'l. 

466.  In  default  of  security 
the  propri^'tor  may  require  tluit 
moveable  })rov>erty  liable  to  be 
ceteriorated  by  use,  be  sold  in 
order  that  the  price  may  be 
invested  and  received  as  in  the 
preceding  article. 

Nevertheless  the  usufructu- 
ary may  demand  and  the  court 
may  grant,  according  to  circum- 
stances, that  a  portion  of  move- 
ables necessary  for  his  use  niay 
be  left  to  him  on  the  simple 
security  of  hi**  oath,  and  suV)- 
ject  to  the  obligation  of  pro- 
ducing them  at  the  expiration 
of  the  usufruct.    C.N.  i:m. 

467.  The  delay  to  give  secur- 
ity does  not  deprive  the  usu- 
fructuary of  whatever  fruits  he 
is  entitled  to  ;  they  arc  due  to 
him  from  the  moment  the  usu- 
fruct is  open.  -C.N.  mi. 

46S.  The  usufructuary  is 
only  liable  for  the  Usser  repairs. 
For  the  greater  repaii's  the  pro- 
prietor n^mains  lial)le  unless 
they  result  frotn  the  neglect  of 
the  lesser  repairs  since  the 
commenoenient  of  rhe  usufruct, 
in  which  cse  the  usufinftunT-v 
is  also  held  liable.— C.  N.  (IOj; 
C.C.  li:»l). 

469.  The  pcreater  repairs  are 
those  of  main  walls  and  vaults, 
the  restoration  of  beams  and 
the  entire  roofs,  and  also  the 
entire  reparation  of  dams,  prop- 
walls  and  fences. 

All  otiier  repairs  are  lesser 
repairs.     C.N.  ()('<). 

4  7().  Neither  the  pro))rietor 
nor  the  usntruetuary  is  obliged 
to  rebuild  whit  has  fallen  into 
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decay  or  what  has  been  de- 
stroyed by  unforeseen  events.— 
ex.  607. 

471.  The  usufructuary  Is 
liable,  during  his  enjoyment, 
for  all  ordinary  charges,  such 
as  ground -rents  and  other 
annual  dues  and  contributions 
encumbering  the  property  when 
the  usufruct  begins. 

He  is  likewise  lialfle  for  all 
charges  of  an  extraordinary 
nature  imposed  thereupon  since 
that  time,  such  as  assessments 
for  the  erection  and  roj)air  of 
churches,  public  and  municipal 
contributions  and  other  like 
burthens.— C.  N.  608,  G09  ;  C.  C. 
1458. 

472.  A  legacy  made  by  a  test- 
ator of  a  life-rent  or  alimentary 
pension,  must  be  entirely  paid 
by  the  universal  legatee  of  the 
usufruct,  or  by  the  legatee  by 
general  title  of  the  usufruct  ac- 
cording to  the  extent  of  his  en- 
joyment, without  any  recourse 
m'eitber  case.— G.  N.  610. 

473.  A  usufructuary  by  par- 
ticular title  is  not  liable  for  the 
paymentof  any  part  of  the  hered- 
itary debts,  not  even  of  those 
for  which  the  land  subject  to 
the  usufruct  is  hypothecated. 

If  he  be  forced,  in  order  to  re- 
tain his  enjoyment,  to  pay  any 
of  these  debts,  he  has  his  re- 
course against  the  debtor  and 
against  the  proprietor  of  the 
land.— C.  N.  611 ;  C.  C.  7:35,  888, 
887. 

474.  A  general  usufructuary 
or  a  usufructuary   by  general 

-title  must  contribute  with  the 
proprietor  to  the  payment  of  the 
debts  as  follows : 

The  immove^ibles  and  otiier 
things  subject  to  the  usufruct 
are  valued,  and  the  contribution 
to  the  debts  is  fixed  in  propor-  I 
tion  to  such  value.  | 

If  tbe  usufructuary  advance  i 


the  sum  for  which  the  proprie- 
tor must  contribute,  the  capital 
of  it  is  restored  to  him  at  the 
expiration  of  the  usufruct,  with- 
out  interest. 

If  the  usufructuarv  will  not 
make  this  advance,  the  proprie- 
tor has  the  choice  either  of  pay- 
ing the  sum,  and  in  such  case 
the  usufructuary  is  obliged  to 
pay  him  the  interest  thereon 
during  the  continuance  of  the 
usufruct,  or  of  causing  a  sufllci- 
ent  portion  of  the  property  sub- 
ject to  the  usufruct  to  be  sold. — 
C.  N.  612 ;  C.  C.  876. 

475.  The  usufructuary  is  only 
liable  for  the  cost«  of  such  suits 
as  relate  to  the  enjoyment,  and 
for  any  other  condemnationR  to 
which  these  suits  may  give  rise. 
— C.  N.  613. 

470.  If  during  the  continu- 
ance of  the  usufruct,  a  third 
party  commit  any  encroach- 
ments on  the  land,  or  otherwise 
attack  the  rights  of  the  proprie- 
tor, the  usufructuary  is  obliged 
to  notify  him  of  it,  and  in  de- 
fault thereof  he  is  responsible 
for  all  the  damage  which  may 
result  therefrom  to  the  proprie- 
tor, in  the  same  manner  as  he 
would  be  if  the  injury  were 
done  by  himself-— C.  N.  614. 

477.  If  an  animal  only  be  the 
subject  of  the  usufruct,  and 
it.  perish  without  the  fault  of 
the  usufructuary,  he  is  not 
bound  to  give  back  another,  nor 
to  pay  its  value.— C.  N.  615. 

478.  If  the  usufruct  be 
created  on  a  herd  or  flock,  and 
it  perish  entirely  by  accident  or 
disease,  and  without  the  fault 
of  the  usufructuary,  he  is  only 
obliged  to  account  to  the  pro- 
prietor for  the  skins  or  tneir 
value. 

If  the  flock  do  not  perish  entire- 
ly, the  usufructuary  is  obliged 
to   replace  the  animals  which 
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fa«ve perished,  up  to  the  num- 
ber of  the  increase.— C.  N.  612. 

SKCTION   ni. 

Of  the  Termination    of    Usu- 
fruct 

479.  Usufruct  ends  by  the 
natural  or  civil  death  of  the 
osufructuary,  if  for  life  ; 

By  the  expiration  of  the  time 
for  which  it  was  granted  ; 

By  the  confusion  or  reunion 
in  one  person  of  the  two  quali- 
ties of  usufructuary  and  of  pro- 
prietor ; 

_  By  non-user  of  the  right  dur- 
ing thirty  years,  and  by  pre- 
scription acquired  by  third  per- 
sons ; 

By  the  total  loss  of  the  thing 
on  which  the  usufruct  is  estab- 
lished.—C.  N.  617  ;  C.  C.  1462, 

lias. 

480.  Usufruct  may  also  cease 
by  reason  of  the  abuse  the  usu- 
fructuary makes  of  his  enjoy- 
ment either  by  committing 
waste  on  the  property  or  by  al- 
lowing it  to  depreciate  for  want 
of  care. 

The  creditors  of  the  usufruct- 
nary  may  intervene  in  contesta- 
tions, for  the  preservation  of 
their  rights  ;  they  may  offer  to 
repair  the  injury  done  and  give 
security  for  the  future. 

The  courts  may,  according  to 
the  gravity  of  the  circumstan- 
ces, either  pronounce  the  ab- 
solute extinction  of  the  usu- 
irnct,  or  only  permit  the  entry 
of  the  proprietor  into  posses- 
sion of  the  object  charged  with 
It,  subject  to  the  obligation  of 
annually  paying  to  the  usufruct- 
uary or  to  his  representatives 
*  fixed  sum,  until  the  time 
when  the  usufruct  shall  cease.  I 
-C.  N.  618;  C,C.  1031,1464.        I 

48t,    A  usufruot  which  is' 


granted  without  term  to  a  cor- 
poration only  lasts  thirty  years. 
— C.  N.  619. 

***2.  A  usufruct  gninted  un- 
til a  third  party  reaches  a  cer- 
tain fixed  age,  continues  until 
such  time,  although  the  third 
person  should  die  before  that 
age.— C.  N.  620. 

483.  The  sale  of  a  thing  sub- 
ject to  usufruct  does  not  in  any 
respect  change  the  right  of  the 
usufructuary  ;  he  continues  to 
enjoy  his  usufruct,  unless  he 
has  formally  renounced  it.— C. 
N.  621. 

484.  The  creditors  of  the 
usufructuary  may  nave  his  re- 
nunciation annulled,  if  it  be 
made  to  their  prejudice.  — C.  N. 
622  ;  C.  C.  10;i2  et  s. 

485.  If  only  a  part  of  the 
thing  subject  to  the  usufruct 
perisli,  the  usufruct  continues 
to  exist  upon  the  remainder.— 
C.  N.  623. 

486.  If  the  usufruct  be  e- 
stablished  upon  a  building  only, 
and  such  building  be  destroyed 
by  fire  or  other  accident,  or  fall 
from  age,  the  usufructuary  has 
no  right  to  enjoy  either  the 
ground  or  the  materials. 

If  the  usufruct  be  established 
on  a  property  of  which  the 
building  destroyed  formed 
part,  the  usufructuary  enjoys 
the  ground  and  the  materials.— 
C.  N.  624. 

CHAPTER  SECOND. 

OF  USE   AND  HABITATION. 

487.  A  right  of  use  is  a  right 
to  enjoy  a  thing  belonging  to 
another  and  to  take  the  fruits 
thereof,  but  only  to  the  extent 
of  the  requirements  of  the  user 
and  of  his  fainilv. 

When  applied  to    a   house, 
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fight  of  use  Is  cnlled  ripfht  of 
habitation.— C.  C.  :M. 

•IHH.  Rights  of  use  and  hab- 
itation are  eRtablished  only 
by  the  will  of  man,  by  deed  inter 
VI  1^08  or  by  last  will . 

They  cease  in  the  same  man- 
ner as  usufruct.— C.  N.  626; 
C.  C.  479  et  s 

489.  These  rights  cannot  be 
exercised  without  previously 
giving  security,  and  tnaking 
statements  and  inventorifM  as 
in  the  case  of  uaufrtict .  —  C .  N . 
02fi;C.  C.  468  ets. 

490.  He  who  hixa  a  ritrht  of 
use  or  of  habitation  must  ex- 
ercise it  «s  a  prudent  adminis- 
trator.-C.  N.  627. 

491.  Rights  of  use  and  of 
habitation  a*e  governed  by  the 
title  which  cnates  them  and 
are  more  or  less  extensive  ac- 
cord i  n  g   to  i ts    d  i  spos i  tion s . 

C.  N.  628, 

492.  If  the  title  be  not,  ex- 
plicit as  to  the  extent  of  these 
rights,  thov  are  governed  as 
follows.-C.  N.629. 

49:t.  He  who  has  the  use  of 
land  is  only  entitled  to  so  nuicli 
of  its  fruits  as  is  nt^oessary  for 
his  own  wants  and  those  of  his 
familv. 


He  may  even  take  what  is  re- 
quired for  the  wants  of  children 
born  to  him  after  the  grant  of 
therightof  use.— C.  N.  630. 

494.  Me  who  luis  a  right  of 
use  can  neither  assign  nor  lease 
it  to  another. ~C.  N    631. 

495.  He  who  has  a  right  of 
habitation  in  a  house  may  live 
therein  with  his  family,  even  if 
he  were  not  married  when  such 
right  was  granted  to  him. 
-C.  N.682. 

496.  A  right  of  habitation  is 
confined  to  what  is  necessary 
for  the  habitation  of  the  person 
to  whom  it  is  granted  and  his 
family. -C.  \.  6:^/3. 

497.  A  right  of  habitation 
can  neither  be  assigned  nor 
leased.     C.  N.  634. 

498.  If  he  who  has  the  use 
take  all  the  fruits  of  the  land, 
or  if  he  occupy  the  whole  of  the 
house,  he  is  siib/ect  to  the  costs 
of  cultivation,  to  the  lesser  re- 
pairs, and  to  the  payment  of  all 
contributions,  like  the  usufruct- 
uary. 

If  he  only  take  a  portion  of  the 
fruits,  or  if  he  only  occupy  a 
part  of  lie  house,  l:o  contributes 
in  the  proportion  of  his  enjoy- 
ment- C  N 


TITLE      FOURTH. 


OV  KKAL  8EliVITUUES. 


GKNEBAI.   PROVISIONS. 


499.  A  real  servitude  is  a 
charge  imposed  on  one  real 
estate  for  the  lK»neMt  of  an- 
(^ther  belonging  to  a  dittbitMit 


proprietor.— C.  X.    637;    C.  C. 

•,m. 

f>00.  It  arises  either  from 
the  natnrrtl  position  of  the 
property,  or  from  the  law,  or  it 
is  estnhiished  by  the  act  of  man. 
-C   N.  63<J. 
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CHAPTER  FIRST. 

OF  SERVITUDES  WHICH  ARISE 
PROM  THE  SITUATION  OF 
PROPERTY. 

501.  Lands  on  a  lower  level 
are  subject  towards  those  on 
a  higher  level  to  receive  such 
waters  as  flow  from  the  latter 
naturally  and  without  the 
agency  of  man. 

The  proprietor  of  the  lower 
land  cannot  raise  any  dam  to 
prevent  ihis  flow.  The  proprie- 
tor of  the  higher  land  can  do 
nothing  to  aggravate  the  servi- 
tude oT  the  lower  land.— C.N. 
tklO. 

502.  He  who  has  a  spring  on 
his  land  may  use  it  and  dispose 
of  it  as  he  pleases.— C.N .  ML 

508.  lie  whose  land  borders 
on  a  running  stream,  not 
forming  part  of  the  public 
domain,  may  make  use  of  it  as 
it  passes,  for  the  utility  of  his 
land,  but  in  such  manner  as  not 
to  prevent  the  exercise  of  the 
same  right  b^  those  to  whom  it 
belon>2:s  ;  saving  the  provisions 
contained  in  chapter  51  of  the 
Consolidated  Statutes  for 
Lower  Canada,  or  other  special 
enact  oients. 

He  whose  land  is  crossed  by 
such  stream  may  use  it  within 
the  whole  space  of  its  course 
through  the  property,  but  sub- 
ject to  the  obligation  of  allow- 
ing it  to  take  its  usual  course 
when  it  leaves  his  land.i--C.N. 
6M. 

504.  EverjT  proprietor  may 
oblige  his  neignbour  to  settle 
the  boundaries  between  their 
contiguous  lands. 

The  costs  of  so  doing  are 
common. 

Abridged  by  GO  V.,  c,  50,  a.  Id  ; 
C.C  P.  1059  ets. 


604a.  Boundaries  may  be 
determined  either  by  mutual 
consent  between  neighbours, 
and  by  their  mere  act,  or  with 
the  intervention  of  judicial 
authority. 

If  suit  is  taken,  the  costs  are 
in  the  discretion  of  the  court. 
(60  v.,  c.  50,  s.  17).-C.N.  64a 

505.  Every  proprietor  may 
oblige  his  neighbour  to  make  in 
equal  portions  or  at  common 
expense,  between  their  respect- 
ive lands,  a  fence  or  other  sufti- 
cient  kind  of  separation  accord- 
ing to  the  custom,  the  regu- 
lations and  the  situation  of  the 
locality.— C.N.  647,  64«. 

CHAPTER  SECOND. 

OF  SERVITUDES    ESTABLISHED 
BY  LAW 

500.  Servitudes  established 
by  law  have  for  their  object 
public  utility  or  that  of  Individ- 
uals.-C.N.  (WO. 

507.  Those  established  for 
public  utility  have  for  their 
object  the  foot-road  or  tow- 
path  along  the  banks  of  navig* 
able  or  floatable  rivers,  the  con- 
struction or  repair  of  roads  or 
other  public  works. 

Whatever  concerns  this  kind 
of  servitude  is  determined  by 
particular  laws  or  regulations. 
— C.  N.  650 ;  C.  C.  420. 

508.  The  law  subjects  pro- 
prietors to  difl'erent  obligations 
with  regard  to  one  anotlier  in- 
dependentlv  of  any  other  stipu- 
lation.—C.  N,  651. 

500.  Some  of  these  obliga- 
tions are  governed  by  laws  con- 
cerning municipalities  and 
roads. 

The  others  relate  to  division 
walls    and    ditches,    to    cases 


^  Vide  R«  S.  Q.  -^535  as  to  rights  of  neigbbouriog  proprietors* 
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where  a  counter-wall  is  neces- 
sary, to  views  upon  the  pro- 
perty of  a  neighbor,  to  the  eaves 
of  roofs,  and  to  rights  of  way. 
-C.  N.  652. 

SECTION  I. 

Of  Division  WaXla  and  Ditches^ 
and  of  CUarance, 

510.  Both  in  town  and  coun- 
try, walls  serving  for  separation 
between  buildings  up  to  the  re- 
quired heights,  or  between 
yards  and  gardens,  and  also  be- 
tween enclosed  fields,  are  pre- 
sumed to  be  common,  if  there 
be  no  title,  mark  or  other  legal 
proof  to  the  contrary.— C.  N. 
653. 

511.  It  is  a  mark  that  a  wall 
is  not  common  when  its  summit 
is  straight  and  plumb  with  the 
facing  on  one  side,  and  on  the 
other  side  exhibits  an  inclined 
plane ;  and  also  when  one  side 
only  has  a  coping,  or  moulding, 
or  corbels  of  stone,  placed  there 
in  building  the  wall. 

In  such  cases  the  wall  is 
deemed  to  belong  exclusively  to 
the  proprietor  on  whose  side  are 
the  eaves  or  the  corbels  and 
mouldings.— C.  N.  654. 

512.  The  repairing  and  re- 
building of  the  common  wall 
are  chargeable  to  all  those  who 
have  any  ri^ht  in  it,  in  propor- 
tion to  the  right  of  each.— C.  N. 
055. 

518.  Nevertheless  every  co- 
proprietor  of  a  common  wall 
may  avoid  contributing  to  its 
repair  and  rebuilding  by  aban- 
doning his  share  in  the  wall 
and  renouncing  his  right  of 
making  use  of  it.— C.  N.  656. 

514.  Every  coproprietor  may 
build  against  a  common  wall 
and  place  therein  joists  or 
beams,  to  within  four  inches 


of  the  whole  thickness  of  the 
wall,  without  prejudice  to  the 
right  which  the  neighbor  has  to 
force  him  to  reduce  ihe  beam  to 
the  half  thickneKS  of  the  wall, 
in  case  he  should  himself  desire 
to  put  beams  in  the  same  place, 
or  to  build  a  chimney  against 
it.-C.  N  657. 

515.  Bvery  co-proprietor  may 
raise  the  common  wall  at  will, 
but  at  his  own  cost,  upon  pay- 
ing an  indemnity  for  the  add- 
itional weight  imposed,  and 
bearing  for  the  future  tne  ex- 
pense of  keeping  it  in  repair 
atK>ve  the  height  which  is  com- 
mon. 

The  indemnity  thus  payable 
is  the  sixth  of  the  value  of  the 
superstructure. 

On  these  conditions  such 
superstructure  becomes  the  ex- 
clusive property  of  him  who 
built  it ;  out  it  remains,  as  to 
the  risht  of  view,  subject  to 
the  rules  applicable  to  common 
walls.-C.  N.  658  ;  C.  C.  533. 

510.  If  the  common  wall  be 
not  in  a  position  to  support  the 
supnrstnicture,  he  who  wishes 
to  raise  it  must  have  it  rebuilt 
at  his  own  cost,  and  the  excess 
of  thickness  must  be  taken  on 
his  own  side.-  C.  N.  659. 

517.  The  neighbor  who  has 
not  contributed  to  the  super- 
structure may  acquire  the  joint 
ownership  of  it,  by  paying  half 
of  the  cost  thereof,  and  the 
value  of  one  half  of  the  ground 
used  for  the  excess  of  thick- 
ness, if  there  be  any.— C.  N. 
660. 

518.  Every  owner  of  pro- 
perty ad^joining  a  wall,  has  the 
privilege  of  making  it  common 
m  whole  or  in  part,  by  paying 
to  the  proprietor  of  the  wall 
half  the  value  of  the  part  he 
wishes  to  render  common,  and 
half  the  value  of  the  ground  on 
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which  such  wall  is  built.— C.  N.  f 
661. 

519.  One  neighbor  cannot 
make  any  recess  in  the  body  of 
a  common  wall,  nor  can  he 
apply  or  rest  any  work  there, 
witlToat  the  consent  of  the 
other,  or  onJiis  refasal,  wirh- 
ont  having  caused  to  be  settled 
by  experts  the  necessary  means 
to  prevent  the  new  work  from 
being  injurious  to  the  rights  of 
the  other.— C.  N.  662. 

oao.  Bvery  person  may 
oblige  his  neighbor,  in  incor- 
porated cities  and  towns,  to 
contribute  to  the  building  and 
repair  of  the  fence* wall  separat- 
ing their  houses,  yards  and  gar- 
dens situated  in  the  said  cities 
and  towns,  to  a  heiRht  of  ten 
feet  from  the  ground  or  the 
leyel  of  the  street,  including 
the  coping,  and  to  a  thickness 
of  eighteen  inches,  each  of  the 
nciffhliors  being  obliged  to  fnr- 
nisn  nine  inches  of  ground  ; 
saving  that  he  for  whom  such 
thickness  is  not  sufficient  may 
add  to  it  at  his  own  cost  and  on 
his  own  land.— C.  N.  663. 

521.  When  the  different 
stories  of  a  house  belong  to 
different  proprietors,  if  their 
titles  do  not  regulate  the  mode 
of  repairing  and  rebuilding,  it 
must  be  done  as  follows  :— 

All  the  proprietors  contribute 
to  the  main  walls  and  the  roof, 
each  in  proportion  to  the  value 
of  the  story  which  belongs  to 
him  ; 

The  proprietor  of  each  story 
makes  the  floor  under  him  ; 

The  proprietor  of  the  first 
story  makes  the  stairs  which 
lead  to  it  ;  the  proprietor  of 
the  second  story  makes  the 
stairs  which  lead  from  the  first 
to  his,  and  so  on.— G.  N.  664. 

522.  When  a  common  wall 
or  a  bouse  is  rebuilt,  the  active 


and  passive  servitudes  continue 
with  regard  to  the  new  wall  or 
to  the  new  house,  provided 
they  are  not  rendered  more  on- 
erous, and  provided  the  rehuild- 
iuR  be  done  before  prescription 
is  acquired.— C.  N.  666;  C.  C. 
562  et  s. 

528.  All  ditches  between 
neighboring  properties  are 
presumed  to  be  common  if 
there  be  no  title  nor  mark  to 
the  contrary..— C.  N.  666. 

524.  When  the  embankment 
or  the  earth  thrown  out  of  a 
ditch  is  only  on  one  side  of  it,  it 
is  a  mark  that  the  ditch  is  not 
common.— C.  N.  667. 

525.  A  ditch  is  presumed  to 
belong  exclusively  to  him  on 
whose  side  the  earth  is  thrown 
out.-C.  N.  668. 

526.  A  common  ditch  must 
be  kept  at  common  expense. — 
C.  N.  669. 

527.  Every  hedge  which  sep- 
arates land  is  reputed  to  be 
common,  unless  only  one  of  the 
lands  is  inclosed,  or  there  is  a 
sufficient  title  or  possession  to 
the  contrary. -C.  N.  670. 

52H.  No  neighbor  can  plant 
trees  or  shrubs  or  allow  any  to 
grow  nearer  to  the  line  of  sepa- 
ration than  the  distance  pre- 
scribed by  special  regulations,or 
by  established  and  recognized 
usage ;  and  in  default  uf  such 
regulations  andusa^e,  such  dis- 
tance must  be  determined  ac- 
cording to  the  nature  of  the 
trees  and  their  situation,  so  as 
not  to  injure  the  neiKhbor. — 
C.  N.  671. 

529.  Either  neigh))or  may 
require  that  any  trees  and 
hedges  which  contravene  the 
preceding  article  be  uprooted. 

He  over  whose  property  the 
branches  of  his  neighbor's 
trees  extend,  although  the  trees 
are  growing  at  the  prescribe^ 
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distance,  may  compel  bis  neiKh- 
bor  to  cut  sucli  branches. 

If  the  roots  extend  upon  his 
property,  he  ha8  a  right  to  cut 
them  himself.— C.  N.  fi72. 

030.  Trees  growing  in  a 
common  hedge  are  common  as 
the  hedge  itself,  and  either  of 
the  neighbors  has  a  right  to 
have  them  felled. -C.  N.  673. 

531.  Every  proprietor  or  oc- 
cupier of  land  in  a  state  of  cul- 
tivation, contiguous  to  un- 
cleared land,  may  compel  the 
proprietor  or  oc<;upier  of  the 
latter  to  fell  all  trees  along  the 
line  of  separation  which  are  of 
a  nature  to  injure  the  cultivated 
land,  and  this  on  the  whole 
length,  and  on  the  breadth,  in 
the  manner,  and  at  the  time  de- 
termined by  law,  by  regulations 
having  force  of  law,  or  uy  estab- 
lished   and  recognized   usage. 

Trees,  however,  which  may 
be  preserved  on  or  near  the  line, 
with  or  witliout  curtailing  the 
branches  or  roots,  according  to 
the  three  last  preceding  articles, 
arc  excepted . 

Fruit  trees  and  maple  trees, 
which  may  be  preserved  in  all 
cases  near  or  along  the  line,  but 
are  subject  to  the  same  curtail- 
ing, are  also  excepted . 

The  fine  for  any  contravention 
does  not  free  one  from  the  neces- 
sity of  giving  the  clearance 
ordered  by  a  competent  tri- 
bunal, nor  from  the  damages 
actually  incurred  since  the 
party  was  put  in  default. 

SECTION   II. 

Of  the  Distance  and,  the  Inter- 
mediate Works  Required  for 
Certain  Structures. 

532.  The  following  provi- 
sions are  established  for  incor- 
porated cities  and  tQwas  :— 


1.  He  who  wishes  to  haTe  a 
well  near  the  common  wall  or 
tliat  belonging  to  his  neighbor, 
must  make  a  counterwall  of 
masonry  one  foot  thick  ; 

2.  He  who  wishes  to  have  a 
privy  near  such  walls  must 
make  a  counter- wall  of  the 
same  kind  fifteen  inches  thick  ; 
if,  however,  there  be  a  well  op- 
posite, on  the  neighboring  pro- 
perty,  the  thickness  must  be 
twenty-one  inches  ; 

3.  When  the  well  or  privy 
is  at  the  distance  from  the  wall 
determined  by  municipal  regu- 
lations and  by  established  and 
recognized  usage,  such  counter- 
wall  is  no  longer  required.  If 
there  be  no  such  regulations  or 
usage  the  distance  ii  three 
feet : 

4.  He  who  wishes  to  have  a 
chimney,  or  a  hearth,  or  a 
stable,  or  a  store  for  salt  or 
other  corrosive  substances, 
near  a  common  wall,  or  wall  be- 
longing to  his  neighbor,  or  to 
raise  the  ground  or  heap  earth 
against  it,  is  obliged  to  make  a 
counter-wall  or  other  work,  the 
sufficiency  of  which  is  deter, 
mined  by  municipal  regula. 
tions,  by  established  and  recog* 
nized  usage,  and,  in  default  of 
any  such,  by  the  courts  in  each 
case  : 

5.  He  who  wishes  to  have  an 
oven,  forge,  or  furnace,  must 
leave  a  vacant  space  of  six 
inches  between  his  own  wall 
and  the  common  wall  or  that  of 
his  neighbor.— C.  N.  (174. 

SECTION    III. 

Of  View  on  the  Property  of  a 
Neighbor. 

533.  One  neighbor  cannot, 
without  the  consent  of  the 
other,  make  in  a  common  wall 
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&ny  window  or  opening  of  any 
kind  whatever,  uot  even  those 
with  fixed  glass.- C.  N.  67fi. 

584.  The  proprietor  of  a  wall 
which  is  not  common  adjoining 
the  land  of  another  may  make 
in  such  wall  lights  or  windows 
with  iron  gratings  and  fixed 
glass,  that  is  to  say.  such  win- 
dows must  he  provided  with  an 
iron  trellis,  the  bars  of  which 
are  not  more  than  four  inches 
apart,  and  a  window-sash  fas- 
tened with  plaster  or  otherwise 
in  such  a  way  that  it  must  re- 
main closed.— C.  N.  676. 

585.  Such  windows  or  lights 
cannot  be  placed  lower  than 
nine  feet  above  the  iioor  or 
ground  of  the  room  it  is  intend- 
ed to  light,  if  it  be  on  the 
ground  floor  ;  nor  lower  than 
seven  feet  from  the  floor,  if  in 
the  upper  stories.— C.  N.  677  ; 
C.  C.  ol5. 

580.  One  neighbor  cannot 
have  direct  views  or  prospect- 
windows,  nor  galleries,  balcon- 
ies, or  other  like  projections 
overlooking  the  fenced  or  un- 
fenced  land  of  the  other  ;  they 
must  be  at  a  distance  of  six 
feet  from  such  land.— C.  N.  678. 

587.  Nor  can  he  have  side 
openings  or  oblique  views  over- 
looking such  land,  unless  they 
are  at  a  distance  of  two  feet. — 
C.N.  679. 

588.  The  distances  men- 
tioned in  the  two  preceding 
articles  are  reckoned  from  the 
exterior  facing  of  the  wall 
where  the  opening  is  made, 
and  if  there  be  a  balcony  or 
other  like  protection,  from  the 
exterior  hne  thereof.— C.  N. 
660. 

SECTION  IV. 

Of  the  Eaves  of  Roofs . 

589.  Boofs  must  be  con- 
stmoted  in  such  a  manner  that 


the  rain  and  snow  from  off 
them  may  fall  upon  the  land  of 
the  proprietor,  without  his 
having  a  right  to  make  It  fall 
upon  the  land  of  his  neighbor. 
-C.  N.  681. 


SECTION  V. 


Of  the  Right  of  Way. 


54 0.  A  proprietor  whose 
land  is  enclosed  on  all  sides 
by  that  of  others,  and  who  has 
no  communication  with  the 
public  road,  may  claim  a  way 
upon  that  of  his  neighbors  for 
the  use  of  his  property,  subject 
to  an  indemnity  proportionate 
to  the  damage  he  may  cause.— 
C.N.  682. 

541.  The  .way  must  gener- 
ally be  had  on  the  side  where 
the  crossing  is  shortest  from 
the  land  so  enclosed  to  the  pub- 
lic road.— C.N.  683. 

542.  It  should  however  be 
established  over  the  part  where 
it  will  be  least  injurious  to  him 
upon  whose  land  it  is  granted. 
— C.  N.684. 

548.  If  the  land  become  so 
enclosed  in  consequence  of  a 
sale,  of  a  partition,  or  of  a  will, 
it  is  the  vendor,  the  eo- 
partitioner,  or  the  heir,  and 
not  the  proprietor  of  the  land 
which  offers  the  shortest  cross- 
ing, who  is  bound  to  furnish 
the  way,  which  is  in  such  case 
due  without  indemnity. 

544.  If  the  way  thus  granted 
cease  to  be  necessary,  it  may  be 
suppressed,  and  in  such  CAse 
the  indemnity  paid  is  restored, 
or  the  annuity  agreed  upon 
ceases  for  the  future. 
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CHAPTER  THIRD. 

OF     SERVITUDES      ESTABLISHED 
BY  THE  ACT  OF  MAN. 


SECTION  T. 

Of  the  Different  Kinds  of  Ser- 
vitudes which  may  he  estab- 
IWied  on  Property. 

545.  Every  proprietor  having 
the  use  of  his  rights,  and  being 
competent  to  dispose  of  his 
immoveables,  may  establish 
over  or  in  favor  of  such  immove- 
ables, such  servitudes  as  he 
may  think  proper,  provided 
they  are  in  no  way  contrary  to 
public  order. 

The  use  and  the  extent  of 
these  servitudes  are  determin- 
ed according  to  tiie  title  which 
constitutes  them,  or  according 
to  the  following  rules  if  the 
title  be  silent.— C.  N.  696. 

546.  Real  servitudes  arc  es- 
tablished either  for  the  use  of 
buildings  or  for  that  of  lands. 

Those  of  the  former  kind  are 
called  urban,  whether  the  build- 
ings to  which  they  are  due  are 
situated  in  town  or  in  the 
country. 

Those  of  the  second  kind  are 
called  rural  without  regard  to 
their  situation. 

Servitudes  take  their  name 
from  the  property  to  which 
they  are  due,  independently  of 
the  one  which  owes  them. — 
C.N.  687. 

547.  Servitudes  are  either 
continuous  or  discontinuous. 

Continuous  servitudes  are 
those  the  exercise  of  which  may 
be  continued  without  the  actual 
intervention  of  man ;  such  as 
wacer  conduits,  drains,  rights 
of  view  and  others  similar. 


Discontinuous  servitudes  are 
those  which  require  the  actual 
intervention  of  man  for  their 
exercise  ;  such  are  the  rights  of 
way,  of  drawing  water,  of  pas- 
ture and  others  similar. —C.  N. 
688. 

548.  Servitudes  are  apparent 
or  unapparent. 

Apparent  servitudes  are  those 
which  are  manifest  by  external 
signs,  such  as  a  door,  a  window, 
an  aaueduct,  a  sewer  or  drain, 
and  tile  like. 

Unapparent  servitudes  are 
those  which  have  no  external 
sign,  as  for  iuHtAuce,  the  pro- 
hibition to  build  on  a  bank  or 
to  build  above  a  certain  fixed 
height,    C.>\689. 

SECTION  II. 

Hoxp  Servitudes  are  Estab- 
Ushtd, 

540.  No  servitude  can  be  es- 
tablished without  a  title ;  pos- 
session even  immemorial  is  in- 
sufficient for  that  purpose. — 
C.  N .  690,  691. 

550.  The  want  of  a  title 
creating  the  servitude  can  onl^^ 
be  supplied  by  an  act  of  recogni- 
tion proceeding  from  the  pro- 
prietor of  the  land  subject 
thereto.— C.  N.  695. 

551.  As  regards  servitudes 
the  destination  made  by  the 
proprietor  is  equivalent  to  a 
title,  but  only  when  it  is  in 
writing,  and  the  nature,  the 
extent  and  the  situation  of  the 
servitude  are  specifled.— C.  N. 
602,  693, 

552.  He  who  establishes  a 
servitude  is  presumed  to  grant 
all  that  is  necessary  for  its  ex- 
ercise. 

Thus  the  right  of  drawing 
water  from  the  well  of  another 
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carriee  with  it  the  right  of  war. 
-^.  N.  696;  C.C.  1024. 

SSCTION    III. 

Of  the  Riahts  of  the  Proprietor 
of  the  Land  to  which  the  Ser- 
vitude is  Due. 

658.  He  to  whom  a  servitude 
is  due  has  the  right  of  making 
all  the  works  necessary  for  its 
exercise  and  its  preservation. -- 
C.  N.eOT. 

654 .  These  works  are  madtf 
at  his  cost  and  not  at  that  of 
the  proprietor  of  the  servient 
land,  unless  the  title  constitut- 
ing the  servitude  establishes 
the  contrary.— C.  N.  808. 

566.  Even  in  the  case  where 
the  proprietor  of  the  servient 
land  is  charged  by  the  title 
with  making  the  necessary 
works,  for  the  exercise  and  for 
the  preservation  of  the  servi- 
tude, he  may  always  free  him- 
self from  the  charge  by  aban- 
doning the  servient  immove- 
able, to  the  proprietor  of  the 
land  to  which  the  servitude  is 
due.— C.  N.  609. 

566.  If  the  land  in  favor  of 
which  a  servitude  has  been  es- 
tablished come  to  be  divided, 
the  servitude  remains  due  for 
each  portion,  without  however 
the  condition  of  the  servient 
land  being  rendered  worse. 

Thus  in  the  case  of  a  right  of 
wav,  all  the  co-proprietors  have 
a  right  to  exercise  it,  but  they 
are  obliged  to  do  so  over  the 
same  portion  of  ground.— C.  N. 
70a 

667.  The  proprietor  of  the 
servient  land  can  do  nothing 
which  tends  to  diminish  the 
use  of  the  servitude  or  to  ren- 
der its  exercise  more  inconven- 
ient. 

Thus  he  cannot  change  the 


conditions  of  the  premises,  nor 
transfer  the  exercise  of  the 
right  to  a  place  different  from 
that  on  which  it  was  originally 
assigned. 

However,  if  by  keeping  to  the 
place  originally  assigned,  the 
servitude  should  become  more 
onerous  to  the  proprietor  of  the 
servient  land,  or  if  such  pro- 
prietor be  prevented  thereby 
from  making  advantageous  im- 
provements, he  may  oner  to  the 
proprietor  of  the  land  to  which 
It  is  due  another  place  as  con- 
venient for  the  exercise  of  his 
rights,  and  the  latter  cannot  re- 
fuse it.— C.  N.  701. 

668.  On  his  part,  he  who  has 
a  right  of  servitude  can  only 
make  use  of  it  according  to  his 
title,  without  being  able  to 
make  either  in  the  land  which 
owes  the  servitude,  or  in  that 
to  which  it  is  due,  any  change 
which  aggravates  the  condition 
of  the  former.— C.  N.  702. 

SECTION  IV. 

Of  the  Extinction  of  ServUvdea, 

660.  A  servitude  ceases 
when  the  things  subject  there- 
to are  in  such  a  condition  that 
it  can  no  longer  be  exer- 
cised.—C.  N.  703  ;  C.  C.  P.  725 
s.  1,  780,  781. 

660.  It  revives  if  the  things 
be  restored  in  such  a  manner 
that  it  ma^  be  used  again,  even 
after  the  time  of  prescription. — 
C.  N.  704. 

561.  Every  servitude  is  ex- 
tinguished, when  the  land  to 
which  it  is  due  and  that  which 
owes  it  are  united  in  the 
same  person  by  right  of  owner- 
ship.—C.  N.  705. 

662.  Servitudes  are  extin- 
guished by  non-user  during 
thirty  years,  between   persona 
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of  full  a|;e  and  not  privileged.— 
C.  N.  70d. 

563.  The  thirty  years  com- 
mence to  run  for  dlRContin- 
U0U8  servitudes  from  the  day 
on  which  they  cease  to  be  used, 
and  for  continuous  servitudes 
from  the  day  on  which  any  act 
is  done  preventing;  their  exer- 
cise.-C.N.  707 ;  C.  C.  647. 

664.  The  manner  of  exer- 
cising a  servitude  may  be  pre- 
scribed like  the  servitude  it«elf 
and  in  the  same  way.— C.  N. 
708. 


G66.  If  the  land  in  fftvorof 
which  the  servitude  is  estab- 
lished belong  to  several  persons 
by  undivided  shares,  the  i^njoy- 
I  ment  by  one  hinders  the  pre- 
scription with  regaid  to  the 
others.— C.  N.  709. 

560.  If  among  the  co- pro- 
prietors there  be  one  against 
whom  prescription  cannot  run, 
such  as  a  minor,  he  preserves 
the  right  for  all  the  others.— 
C.  X.  710. 


TITLE     FIFTH 

OF  EMPHYTEUSIS. 


SECTION  I. 

General  Provisions. 

667.  Emphyteusis  or  emphy- 
teutic lease  is  a  contract  by 
which  the  proprietor  of  an 
immoveable  conveys  it  for  a 
time  to  another,  the  lessee  sub- 
jecting himself  to  make  im- 
provements, to  pay  the  lessor 
an  annual  rent,  and  to  such 
other  charges  as  may  be  agreed 
upon.— C.C.  381. 

668.  The  duration  of  emphy- 
teusis cannot  exceed  ninety- 
nine  years,  and  must  be  for 
more  than  nine. — C.C.  670,  s.  1. 

669.  Emphyteusis  carries 
with  it  alienation  ;  so  long  as 
it  lasts,  the  lessee  enjoys  all 
the  rights  attached  to  the 
quality  of  a  proprietor.  He 
alone  can  constitute  it  who  has 
the  free  disposal  of  his  property. 

670.  The  lessee  who  is  in 
the  exercise  of  his  rights,  may 
alienate,    transfer    and    hypo- 


thecate the  immoveable  so 
leased,  without  prejudice  to 
the  rights  of  the  lessor ;  if  he 
be  not  in  the  exercise  of  his 
rights;,  he  can  only  do  so  with 
judicial  authorization  and  for- 
malities. 

671.  Immoveables  held  un- 
der emphyteusis  may  be  seised 
as  real  property,  under  execu- 
tion against  the  lessee  by  his 
creditors,  who  may  brin^  them 
to  sale  with  the  formalities  of  a 
sheriffs  sale.— C.C. P.  781,  s.  3. 

672.  The  lessee  is  entitled  to 
bring  a  possessory  action 
against  all  those  who  disturb 
him  in  his  enjoyment,  and  even 
against  the  lessor.- C.  C.  P. 
1064. 

SECTION  IT. 

Of  the  Rights  and  Obligations 
of  the  Lessor  and  of  the  Les- 
see. 

673.  The  lessor  is  obliued  to 
guarantee   the   lessee,  and  to 
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secure  him  in  tlie  enjoyment  of 
the  Immoyeable  leased,  durinff 
the  whole  time  legally  agreed 
apon. 

He  Ih  alao  obliged  to  resume 
such  immoveable  and  to  dis- 
charge the  lessee  from  the  rent 
or  dues  stipulated,  in  the  case 
of  the  latter  wishing  to  leave  it, 
unless  there  is  an  agreement  to 
the  contrary.— C.  C.  ff78,  s.  4, 
580. 

674.  On  his  part  the  lessee  is 
bound  to  pay  annually  the  em- 
phyteutic rent;  if  he  allow  three 
Years  to  pass  without  doing  so, 
he  may  be  judicially  declared  to 
have  forfeited  the  immoveable, 
although  there  be  no  stipula- 
tion on  that  subject.— C.  C.  988, 
302. 

575.  The  rent  is  payable  in 
the  whole  without  the  lessee 
having  a  right  to  claim  its  re- 
mission or  diminution,  either 
on  account  of  sterility  or  of  un- 
avoidable accidents  which  may 
have  destroyed  the  harvest  or 
hindered  the  enjoyment,  or 
even  for  a  loss  of  a  part  of  the 
land. 

576.  The  lessee  is  held  for 
all  the  real  rights  and  land 
charges  to  which  the  property 
is  subjected. 

577.  He  is  bound  to  make 
the  improvements  which  he 
has  undertaken,  as  well  as  all 
greater  or  lesser  repairs. 

He  may  be  forced  to  make 
them  even  before  the  expiration 
of  the  lease,  if  he  neglect  to  do 
so,  and  the  land  suffer  thereby 
any  considerable  deterioration. 

578.  The  lessee  has  not  the 
right  to  deteriorate  the  im- 
moveable leased  ;  if  he  commit 
any  waste  which  greatly  dimin- 
ishes its  value,  the  lessor  may 
have   him  expelled    and    oon- 


demned  to  restore  the  things  to 
their  former  condition. 

SBCTION  III. 

Of  the   Termination   of  Em- 
phyteusis. 

570.  Emphyteusis  is  not  sub- 
ject to  tacit  renewal.    It  ends  : 

1.  By  the  expiration  of  the 
time  for  which  it  was  contract- 
ed, or  after  ninety-nine  years, 
in  case  a  longer  term  has  been 
stipulated . 

2.  By  forfeiture  judicially  pro- 
nounced for  the  causes  set  forth 
in  articles  674  and  678,  or  for 
other  legal  causes ; 

3.  By  the  total  loss  of  the 
estate  leased ; 

4.  By  abandonment. 

680.  The  leasee  is  only  al- 
lowed to  abandon  if  he  have 
satisfied  for  the  past  all  the 
obligations  which  result  from 
the  Tease,  and  particularly  if  he 
have  paid  or  tendered  all  arrears 
of  the  dues,  and  made  the  im- 
provements agreed  upon. 

581.  At  the  end  of  the  lease, 
in  whatever  way  it  happens, 
the  lessee  must  give  up,  in  good 
condition,  the  property  received 
from  the  lessor,  as  well  as  the 
buildings  he  obliged  himself  to 
construct.but  he  is  not  liound  to 
repair  those  which  he  has 
erected  without  being  obliged  to 
do  so. 

582.  As  to  improvements 
which  the  lessee  has  made 
voluntarily,  without  being 
bound  to  do  so,  the  lessor  has 
the  option  of  either  keeping 
them,  upon  paying  what  they 
cost  of  their  actual  value,  or. 
permitting  the  lessee,  if  the  lat- 
ter can  do  so  with  advantage 
to  himself  and  without  dete- 
riorating the  land,  to  remove 
them  at  nis  own  expense; other- 


M 


nWNlBSBIP. 


wise,  in  each  case,  they  belong, 
without  indemnification,  to  the 
lessor,  who  may,  nevertheless, 
compel   the  lessee  to  remove 


them,  in  conformity  with  the 

?>rovisions  of  article  417.— C.  C. 
29. 


BOOK     THIRD. 

OF  THE  ACQUISITION  AND  EXERCISE  OF  RIGHTS 

OF  PROPERTY. 


OENEBAL  PROVISIONS. 

583.  Ownership  in  property 
is  acquired  by  preoension  or  oc- 
cupation, bj  accession,  by  de- 
scent, by  will,  by  contract,  by 
prescription,  and  otherwise  by 
the  effect  of  law  and  of  obliga- 
tions.—C.  N.  711. 

584.  Things  which  have  no 
owner  are  held  to  belong  to  the 
crown.— C.  N.  713 ;  C.  C.  401, 
036,637. 

585.  There  are  things  which 
have  no  owner  and  the  use  of 
which  is  common  to  all.  The 
enjoyment  of  these  is  regulated 
by  laws  of  public  policy.— C.  N. 
714. 

586.  The  ownership  of  a 
treasure  rests  with  him  who 
finds  it  in  his  property  ;  if  he 
find  it  in  the  propertv  of  an- 
other, it  belongs  half  to  him, 
and  the  other  half  to  the  owner 
of  the  property. 

A  treasure  is  any  buried  or 
hidden  thin^  of  which  no  one 
can  prove  himself  owner,  and 
which  is  discovered  by  chance. 
C.  N.  716 :  C.  C.  461. 

587.  The  right  of  hunting 
and  fishing  is  governed  by  par- 
ticular laws  of  public  policy, 
subject  to  the  legally  acquired 
rights  of  individuals.— €.  N. 
715. 


588.  Things  which  are  the 
produce  of  the  sea,  or  are  drawn 
from  its  bottom,  found  floating 
on  its  waters,  or  cast  upon  its 
shores,  and  which  never  nad  an 
owner,  belong,  by  rf  j^hl  of  oc- 
cupancy, to  the  finder  who  has 
appropriated  them.— C.  N.  717. 

580.  Things  once  possessed, 
which  are  afterwards  found  at 
sea,  or  on  the  sea  shore,  or 
their  price,  if  they  have  been 
sold,  continue   to  be   the  pro- 

Eertvof  the  original  owner,  if 
e  Claim  them,  and  if  he  do  not, 
they  belong  to  the  crown  ;  save 
in  all  cases  the  claims  of  those 
who  find  and  preserve  them, 
for  the  salvage  and  preserva- 
tion.—C.  N.  717. 

590.  Whatever  relates  to 
wrecked  ships  and  their  cargo, 
the  articles  and  fragments 
coming  from  them,  the 
mode  of  disposing  of  them  and 
of  the  price  they  bring,  and  the 
right  of  salvage,  is  specially 
regulated  by  the  federal  statute 
respecting  wr<>cks,  casualties 
ana  salvage.  R.  S.  Q.  0231; 
R.S.C.  81;-C.  N.717. 

501.  The  grass  upon  the 
beaches  of  the  river  St.  Law- 
rence, which  are  not  private 
property,  is,  in  certain  places, 
granted  by  special  laws  or  par- 
ticular titles  to    the    riparian 
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proprietor,  under  the  restric- 
tions imposed  by  law  or  by 
reflations.  ^ 

In  other  eases,  if  the  crown 
?*!f  not  otherwise  disposed  of 
It,  It  belongs  by  right  of  occu- 
pancy to  him  who  cuts  it. 

592.  Things  found  in  or 
npon  the  river  St.  Lawrence  or 
iHe  navigable  portions  of  its 
cnbatanes,  or  upon  the  bankfl 
ttiereof,  must  be  advertiHed  and 
disposed  of  in  the  manner  pro- 
nded  by  special  laws.  R.  S.  Q. 
«3^;R.S.C.,  c.  55,  s.  38. 

593.  Things  found  on  the 
KTOund,  on  the  public  highways 
or  elsewhere,  even  on  the  nrop- 
«rty  of  others,  or  which  are 
otherwise  without  a  known 
owner,  are,  in  many  cases,  sub- 
ject to  special  laws,  as  to  the 
P«blic  notices  to  be  given,  the 
owner's  right  to  claim  them, 
toe  indemnification  of  the 
nnder,  their  sale,  and  the  appro- 
priation of  their  price. 

In  the  absence  of  such  pro- 
'i^ions,  the  owner  who  has  not 
voluntarily    abandoned    them. 


roayeiaim  them  in  the  ordinary 


manner,  subject  to  the  payment 
when  due,  of  an  indemnity  to 
the  person  who  found  and  pre- 
served them;  if  they  be  not 
claimed,  they  belong  to  such 
peraon  by  right  of  occupancy. 

Unnavigable  rivers  are  for  the 
purposes  of  this  article,  con- 
sidered as  places    on    land.— 

^  504.  Among  the  things  sub- 
ject to  the  special  provisions 
mentioned  in  the  preceding 
article  are  : 

1.  Wood  or  other  objects 
obstructing  beaches  and  the 
adjoining  lands ; 

2.  T/nclaimed  goods  in  the 
hands  of  wharfingers,  ware- 
house keepers,  and  carriers 
either  by  land  or  by  water ; 

3.  Articles  remaining  in  the 
post-offlce  with  dead-letters ; 

4.  Things  suspected  to  have 
been  stolen,  remaining  in  the 
bands  of  officers  of  justice ; 

5.  Animals  found  straying.* 
695.  Certain  matters  which 

come  under  the  heading  of  the 
present  book  are  incidentally 
treated  in  the  books  preceding 


TITLE     FIRST. 

OF  SUCCESSIONa 


GENERAJ.  PROVISIONS. 

596.  Succession  Is  the  trans- 
mission by  law  or  by  the  will  of 
jnan,  to  one  or  more  persons,  of 
mc  property  and  the  trans- 
>tttssi^)le  rights  and  obligations 
«  a  deceased  person . 

In  another  acceptation,  the 
word  "succession"   means   the 

*  Vids  aim  B.S.Q.  56S7  «t  s. 


universality  of  the  things  thus 
transmitted. 

597.  Abintestate  succession 
IS  that  which  is  established  by 
law»  alone  :  and  testamentary 
succession  that  which  is  deriv- 
ed  from  the  will  of  man.  The 
former  takes  place  only  in  de- 
fault of  the  latter. 

Gifts     in    contemplation     of 
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death  partake  of  the  nature  of 
testamentary  successions. 

The  person  to  whom  either  of 
these  successions  devolves  is 
called  heir.— C.  C.  757,  884. 

698.  AbintCHtate  succession 
is  subdivided  into  legitimate 
succession,  which  is  conferred 
by  law  upon  relatives,  and  ir- 
regular succession,  when,  in 
default  of  relatives,  it  devolves 
upon  persons  not  related.— C.  N. 
756,  766. 

699.  The  law,  in  regulating 
a  succession,  considers  neither 
the  origin  nor  the  nature  of  the 
property  composing  it.  The 
whole  forms  but  one  inherit- 
ance which  is  transmitted  and 
divided  according  to  uniform 
rules,  or  the  dispositions  made 
by  the  proprietor.  i—C.  N.  732. 

CHAPTER  FIRST. 

OF  THE  OPENING  OF  SUCCESSIONS 
AND  OF  THE  SEIZIN  OF  HEIRS. 

SECTION    I. 

Of  the  Opening  of  Successions, 

600.  The  place  where  a  suc- 
cession devolves  is  determined 
by  th^  domicile.— C.  N.  llu. 

601.  Successions  devolve  by 
natural  death,  and  also  by  civil 
death.— C.  N.  718  ;  C.  C.  35,  36, 

Warn 

002.  Successions  devolve  by 
civil  death  from  the  moment  it 
is  incurred.— C.  N.  719. 

008.  Where  several  pereons, 
respectfully  called  to  the  suc- 
cession of  each  other,  perish  by 
one  and  the  same  accident,  so 
that  it  is  impossible  to  ascer- 
tain which  of  them  died  first, 
the  presumption   of   survivor- 

^  As  to  Bttcoenion  datiM  or  taxe^} 
58  v..  c.  16 ;  59  V..  o.  17. 


ship  is  determined  by  circum- 
stances, and  in  their  absence, 
by  the  considerations  of  age 
and  sex,  conformably  to  the 
rules  contained  in  the  following 
articles.— C.  N.  720. 

004.  Where  those  who  per- 
ished together  were  under  fif- 
teen years  of  age,  the  eldest  is 
presumed  to  have  survived. 

if  they  were  all  above  the 
age  of  sixty,  the  youngest  is 
presumed  to  have  survived  ; 

If  some  were  under  the  age 
of  fifteen  and  others  over  that 
of  sixty,  the  former  are  pre- 
sumed to  have  survived ; 

If  some  were  under  fifteen  or 
over  sixty  vears  of  age,  and  the 
others  in  the  intermediate  a^e, 
the  presumption  of  survivorship 
is  in  favor  of  the  latter,— C.  Us. 
721. 

005.  If  those  who  perished 
together  were  all  between  the 
full  ages  of  fifteen  and  sixty, 
and  of  the  same  sex,  the  order 
of  nature  is  followed,  according 
to  which  the  youngest  is  pre- 
sumed to  survive ; 

But  if  they  were  of  diflferent 
sexes,  the  male  is  always  pre- 
sumed to  have  survived. — C.  N. 
722. 

SECTION  II. 

Of  the  Seizin  of  Heirs. 

606.  Abintestate  successions 
pass  to  the  lawful  heirs  in  the 
order  established  by  law  ;  in 
default  of  such  heirs  they  de- 
volve to  the  surviving  consort, 
and  if  there  be  none,  they  fali 
to  the  crown,— C.  N.  723 ;  C.  C. 
112,  401,  636,  637. 

607.  The  lawful  heirs,  when 
they  inherit,  are  seized  by  law 
alone  of   the  property,    rights  ■ 

vide  55-56    7.,  o.  17  :  67    V..  6.  16  » i 
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ud  actions  of  the  deceased, 
abject  to  the  obligation  of  dis- 
ciurji^iog  all  the  liabilities  of  the 
^accession  ;  but  the  surviving 
consort  and  the  crown  require 
to  be  judicially  put  in  posses- 
sion, in  the  manner  set  forth  in 
the  Code  of  Civil  Procedure.— 
C.N.  724;  C.  C.  638  ets.,  2216; 
C.  C.  P.  1422  et  s, 

CHAPTER  SECOND. 

OF  THE    QCALITIKS    REQUISITE 
TO  INHEBIT. 

608.  In  order  to  inherit,  it  is 
aecessarj'  to  be  civilly  in  exist- 
ence at  the  moment  when  the 
»acc8s.Hion  devolves;  thus,  the 
following  are  Incapable  of  in- 
beritin^ : 

I  Persons  who  are  not  yet 
conceived ; 

2.  Infants  who  are  not  viable 
when  born ; 

3.  Persons  who  are  civilly 
«ead,-C.  N.  725,  C.  C.  36,  lOo, 
838,900. 

600.  Aliens  may  inherit  in 
Lower  Canada  in  the  same 
manner  as  British  subjects.— 
C.N.726;  C.  C.  25. 

610.  The  following  persons 
*re  unworthy  of  inheriting  and, 
>»  sach,  are  excluded  froni  suc- 
cession : 

1.  He  who  has  been  convicted 
0^  killing  or  attempting  to  kill 
the  deceased  * 

t  He  who  has  brought 
^nst  the  deceased  a  capital 
<^^,  adjudged  to  be  calumni- 
008; 

3.  The  heir  of  full  age,  who, 
being  cognisant  of  the  murder 
ot  the  deceased,  has  failed  to 
Si^e  judicial  information  of  it.— 
t.  N.  727;  C.  C.  893. 

611.  The  failure  to  inform 
ca&Qot  however  be  set  up 
*$aittst  the  ascendantB  or  de- 


scendants, or  the  husband  or 
wife  of  the  murderer,  nor 
against  the  brothers  or  sisters, 
uncles  or  aunts,  nephews  or 
nieces  of  the  murderer,  nor 
against  persons  allied  to  him  in 
the  same  degrees.— C.  N    728. 

612.  Any  heir  who  is  ex- 
cluded from  the  succession  by 
reason  of  unworthiness  is  bound 
to  restore  all  the  fruits  and 
revenues  that  he  has  received 
since  the  succession  devolved, 

rj    j^     720. 

6 is!  The  children  of  an  un- 
worthy heir  are  not  excluded 
from  the  succession  by  reason 
of  the  fault  of  their  father,  if 
they  come  to  it  in  their  own 
right  and  without  the  aid  of 
representation,  which  in  this 
case  does  not  lake  place.— C.N  . 
730. 

CHAPTER  THIRD. 

OF  THE  DIFFERENT    ORDEIIS    OF 
8UCCE.SSION. 


SECTION  I. 

General  Provisions. 

614.  Succes.sions  devolve  to 
the  children  and  descendants  of 
the  deceased,  and  to  his  ascend- 
ants and  collateral  relations,  in 
the  order  and  according  to  the 
rules  hereinafter  laid  down.— 
C   N   731 . 

615.  Proximity  of  relation- 
ship is  determined  by  the  num- 
ber of  generations,  each  gener- 
ation forming  a  degree.— C.  N. 
735. 

616.  The  succession  of  de- 
grees forms  the  line. 

The  succession  of  degrees 
between  persons  who  descend 
one  from  the  other  is  called  the 
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direct  Ifne ;  that  between  per- 
sons who  do  not  descend  the 
one  from  the  other,  but  from  a 
common  ancestor,  is  called  the 
collateral  line. 

The  direct  line  is  distinguish- 
ed into  the  direct  descending, 
and  the  direct  ascending  line. 
The  former  connects  the  an- 
cestor with  his  descendants ; 
the  latter  connects  the  indi- 
vidual with  his  ancestors.— 
C.N.  736. 

617.  In  the  direct  line  the 
degrees  are  computed  to  be  as 
many  as  there  are  generations 
between  the  persons  ;  thus  the 
son  is,  with  raspect  to  the 
father,  in  the  first  degree,  the 
grandson  in  the  second,  and 
reciprocally  as  to  the  father  and 
grandfather  in  respect  of  the 
son  and  arrandson. — C.  N.  797. 

618.  In  the  collateral  line 
the  degrees  are  reckoned  by  the 
generations  from  one  relation 
up  to  and  not  including  the 
common  ancestor,  and  from  the 
latter  to  the  other  relation. 

Thus  two  brothers  are  in  the 
second  degree,  uncle  and 
nephew  in  the  third,  cousins- 
german  in  the  fourth,  and  so 
on.-C.  N.  738. 

SECTION  IT. 

Of  Representation . 

619.  Representation  is  a 
fiction  of  law,  the  effect  of 
which  is  to  put  the  represent- 
atives in  the  place,  in  the  degree 
and  in  the  rights  of  the  person 
represented.— C.  N.  739;  C.  C. 
013,  im. 

620.  Representation  takes 
place  without  limit  in  the  direct 
line  descending ;  it  is  allowed 
whether  the  children  of  the 
deceased  compete  with  the 
(iescendants  oi   a  predeceased 


child,  or  whether  all  the  chil- 
dren of  the  deceased  having 
died  before  him,  the  descendants 
of  these  children  happen  to  be 
in  equal  or  unequal  degrees 
amongst  themselves. — C.  N. 
740. 

621.  Representation  does 
not  take  place  in  favor  of  ascen- 
dants ;  the  nearest  in  each  line 
excludes  the  more  distant.— 
C.  N.  741. 

622.  In  the  collateral  line  re- 
presentation is  admitted  only 
where  nephews  and  nieces  suc- 
ceed to  their  uncle  and  aunt 
concurrently  with  the  brother 
and  sister  of  the  deceased. — 
C.  N.  742. 

628.  In  all  cases  where  repre- 
sentation is  admitted,  the  par- 
tition is  effected  according  to 
roots  :  if  one  root  have  several 
branches,  the  sub-division  is 
also  made  according  to  roots  in 
each  branch,  and  the  members 
of  the  same  branch  divide 
among  themselves  by  heads. — 
0.  N.  743. 

624.  Living  persons  cannot 
be  represented,  but  only  those 
who  are  naturally  or  civilly 
dead. 

A  person  ma^  represent  him 
whose  succfession  he  has  re- 
nounced.—C.  N.  744. 

SECTION   III. 

Of  Successions  Devolving     to 
Desccixdants, 

625.  Children  or  their  de- 
scendants succeed  lo  their 
father  and  mother,  grand- 
fathers and  grand-mothers,  or 
other  ascendants,  without  dis- 
tinction of  sex  or  primo-geni- 
ture,  and  whether  they  are  the 
issue  of  the  same  or  of  diiferent 
marriages. 

They  inherit  in   equal   por- 
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tions  and  by  heads  when  they 
are  all  in  the  same  degree  and 
in  their  own  right ;  they  inherit 
by  roots,  when  all,  or  some  of 
tnem,  come  by  representation. 
-C.  N.  745  ;  C.  C.  CftflO. 

SBCTIOK  IV. 

Of  Swicessions    Devolving    to 
Ascendants. 

626.  If  a  person  dying  with- 
oat  issae,  leave  his  father  and 
mother  and  also  brothers  and 
sisters,  or  nephews  or  nieces  in 
the  first  degree  the  succession 
is  divided  into  two  equal  por- 
tions, one  of  which  devolves  to 
the  father  and  mother,  who 
share  it  equally,  and  the  other 
tothe  brothers  and  sisters.neph* 
ewft  and  nieces  of  the  deceas- 
ed, accord  inp"  to  the  rules  laid 
down  in  the  following  section. 
-C.  N.  748 ;  C.  C.  631. 

627.  If,  in  the  case  of  the 
preceding  article,  the  father  or 
mother  had  previously  died,  the 
share  he  or  she  would  have  re- 
ceived accrues  to  the  survivor 
oftbem.— C.  N  749. 

628.  If  the  deceased  leave  no 
issue  nor  brothers  nor  sisters, 
nephews  nor  nieces  in  the  flrst 
degree,  nor  father  nor  mother, 
but  only  other  ascendants,  the 
Utter  succeed  to  him  to  the  ex- 
clusion of  all  other  collaterals. 
-C.  N.  746. 

629.  In  the  case  of  the  pre- 
ceding article  the  succession  is 
dividSd  equally  between  the  as 
oendants  of  tlie  paternal   line 
and  those  of  the  maternal  line. 

The  ascendant  nearest  in  de- 
gree takes  the  half  aceruinf?  to 
his  line  to  the  exclusion  of  all 
others. 

Ascendants  in  the  same  de- 
gree inherit  by  heads  in  their 
llne.-^.  N.  7*5. 


080.  Ascendants  inherit,  to 
the  exclusion  of  all  others, 
property  given  by  them  to  their 
children  or  other  descendants 
who  die  without  issue,  where 
the  objects  given  are  still  in 
kind  in  the  succession,  and  if 
they  have  been  alienated,  the 
price,  if  still  due,  accrues  to 
such  ascendants. 

They  also  inherit  the  right 
which  the  donee  may  have  bad 
of  resuming  the  property  thus 
given.— C.  N.  747. 

SECTION  V. 

0/  CoUatercU  Successions, 

681.  If  the  father  and  mo- 
ther of  a  person  dying  without 
issue,  or  one  of  them,  have  sur- 
vived him,  his  brothers  and 
sisterSj  as  well  as  his  nephews 
and  nieces  in  the  Arst  degree, 
are  entitled  to  one  half  of  the 
succession.  -  G.  N.  751;  G.  G. 
626. 

032.  If  both  father  and  mo- 
ther have  previously  died,  the 
brothers,  sisters,  and  nephews 
and  nieces  in  the  first  degree  of 
the  deceased  succeed  to  him,  to 
the  exclusion  of  the  ascendants 
and  the  other  collaterals.  They 
succeed  either  in  their  own 
right,  or  by  representation  as 
provided  in  the  second  section 
of  this  chapter.— C.  N.  750. 

688.  The  division  of  the  half 
or  of  the  whole  of  the  succes- 
sion coming  to  the  brothers, 
sisters,  nephews  or  nieces, 
according  to  the  terms  of  the 
two  preceding  articles,  is 
effected  in  equal  portions 
among  them,  if  tney  be  all  born 
of  the  same  marriage ;  if  they 
be  the  issue  of  different  mar- 
riages, an  equal  division  is 
made  between  the  two  lines 
patemaj  and  maternal  of  the 
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deceased,  those  of  the  whole 
blood  sharing  in  each  line,  and 
those  of  the  naif  blood  sharins 
each  in  his  own  line  only.  If 
there  be  brothers  and  sisters, 
nephews  and  nieces  on  one  side 
only,  they  inherit  the  whole  of 
the  succession  to  the  exclusion 
of  all  ihe  relations  of  the  other 
line.— C.  N.  752. 

084.  If  the  deceased,  having 
left  no  issue,  nor  father  nor 
mother,  nor  brothers,  nor  sis- 
ters, nor  nephews  nor  nieces, 
in  the  first  degree,  leave  ascen- 
dants in  one  line  only,  the  near- 
est of  such  ascendants  takes 
one-half  of  the  succession,  the 
other  half  of  which  devolves  to 
the  nearest  collateral  relation 
of  the  other  line. 

If,  in  the  same  case  there  be 
no  ascendant,  the  whole  succes- 
sion is  divided  into  two  equal 
portions,  one  of  which  devolves 
to  the  nearest  collateral 
relation  of  the  paternal  line, 
and  the  other  to  the  nearest  of 
the  maternal  line. 

Among  collaterals,  saving  the 
case  of  representation,  the 
nearest  excludes  all  the  others ; 
those  who  are  in  the  same 
degree  partake  by  heads.— C.N. 

635.  Relations  beyond  the 
twelfth  degree  do  not  inherit. 

lu  default  of  relations  within 
the  heritable  degree  in  one  line, 
the  relations  of  the  other  line 
Inherit  the  whole.— C.  N.  755. 

SECTION    IV. 

Of  Irregular  Sitccessiojis. 

086.  When  the  deceased 
leaves  no  relations  within  the 
heritable  degree,  his  succession 
belongs  to  his  surviving  con- 
sort.—C.  N.  767 ;  C.  C.  112.  606, 
508. 


687.  In  default  of  a  surviv- 
ing consort,  the  succession  falls 
to  the  crown.— C.  N.  768 ;  C.  C 
401,  606,  698. 

688.  In  the  case  of  the  two 
preceding  articles  a  statement 
of  the  property  of  the  succes- 
sion, coming  to  the  surviving 
consort  or  to  the  crown,  must 
be  made,  at  their  diligence,  by 
means  of  an  inventory  or  other 
equivalent  instrument,  before 
they  can  claim  to  be  authorised 
to  take  possession.— C.  N.  769. 

680.  This  i)osses8ion  must 
be  demanded  in  the  superior 
court  of  original  jurisdiction  of 
the  district  in  which  the  succes- 
sion opens,  and  the  suit  is 
prosecuted  and  adjudicated 
upon  in  the  manner  and  accord- 
ing to  the  forms  determined  in 
the  Code  of  Civil  Procedure.— 
C.  N.  770;  C.C.  607,  2216;  C.  C.  P. 
1422  et  s. 

640.  Whenever  the  pre- 
scribed rules  and  formalities 
have  not  been  complied  with, 
the  heirs,  if  any  appear,  may 
claim  an  indemnity,  and  even 
damages,  according  to  circum- 
stances, for  the  consequent 
losses  incurred.— C.  N.  772. 

CHAPTER  FOURTH. 

OF  ACCEPTANCE  AND  KBNUN- 
CIATION  OF  SUCCESSIONS. 


SECTION  I. 

0/  Acceptance  of  Succeanana. 

641.  No  one  is  bound  to 
accept  a  succession  which  has 
devolved  to  him.— C.N.  775. 

642.  A  succession  may  be 
accepted  purely  and  simply,  or 
under  benefit  of  inventory. — 
C.  N.  774,  788,  780, 793 ;  C.  C.  060 
et  s. ;  C.  C.  P.  1405  et  s. 
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048.  A  married  woman  can- 
not validly  accept  a  succession 
without  beinff  authorized  there- 
to bj  her  husbftnd,  or  Judicially 
according  to  the  provi-ions  of 
chapter  six,  of  the  title  Of  Mar- 
riage. 

Successions  which  devolve  to 
minors  and  interdicted  persons 
rsnnot  be  validly  accepted 
otherwise  than  in  conformity 
with  the  provisions  contained 
in  the  titles  which  treat  re- 
spectively of  Minority  and  of 
Majority.  -C.  N.  776,  217,  161, 
402.463 ;  C.  C.  177  et  s.,  301,  302, 
12K1,  I2h7.  1288. 

644.  The  effect  of  acceptance 
reaches  back  to  the  day  when 
the  succession  devolved.— C.  N. 
777. 

645.  Acceptance  may  be 
either  express  or  tacit ;  it  is 
express  when  a  person  as- 
sumes the  title  or  quality  of 
heir  in  an  authentic  or  private 
act ;  it  is  tacit  when  the  heir 
perfornis  an  act  which  neces- 
sarily implies  his  inten- 
tion to  accept,  and  which  he 
would  have  no  right  to  perform 
except  in  his  capacity  of  heir. — 
C.  NT  778. 

640.  Mere  conservatory  acts 
and  those  of  supervision  and 
provisional  administration  are 
not  acts  of  acceptance,  if  the 
title  and  quality  of  heir  have 
not  been  assumed.— G.  N.  770  ; 
C.  C.  665. 

647.  A  gift,  sale  or  transfer 
of  his  heritable  rights  made  by 
a  co-heir,  either  to  a  stranger 
or  to  all  or  some  of  his  co-heirs, 
implies  on  his  part,  an  accept- 
ance of  the  succession. 

The  same  presumption  re- 
sults : 

1.  From  the  renunciation 
made,  even  gratuitously,  by  one 
■  heir  in  favor  of  one  or  more  of 
his  co-heirs. 


2.  From  thj9  renunciation 
made  in  favor  even  of  all  the 
co-heirs  without  distinction,  if 
he  receive  the  price  of  his  re- 
nunciation.—C.  N.  780 ;  C.  C. 
658,  1061,  1579  et  s. 

648.  When  the  person  to 
whom  a  succession  has  devolved 
dies  without  having  renounced 
or  expressly  or  tacitly  accepted 
it,  his  heirs  may  accept  or  re- 
ject it  in  his  stead.— C.  N.  781. 

649.  If  such  beirn  do  not 
agree  to  accept  or  to  reject  the 
succession,  it  is  held  to  be  ac- 
cepted under  bentflt  of  inven- 
tory.—C.  N.  7K2. 

650.  A  per>on  of  full  age 
cannot  impugn  his  express  or 
tacit  acceptance  of  a  succession, 
unless  such  acceptance  has 
been  the  result  of  fraud,  fear  or 
violence  ;  he  can  never  disclaim 
it  on  the  ground  of  lesion  only, 
unless  the  succession  has  be- 
come absorbed  or  notably  dim- 
inished by  the  discovery  of  a 
will  which  was  unknown  at  the 
time  of  the  acceptance.— C.  N. 
783  ;  C.  C.  991  et  s. 

650a.  Letters  of  verification 
may  be  obtained  in  the  case  of 
a  succession  ab  intestat,  de- 
volving in  this  Province,  hav- 
ing property  situate  outside  of 
its  limits  or  debts  due  by  per- 
sons not  residing  therein. 

The  procedure  in  such  case  Is 
regulated  by  the  Code  of  Civil 
Procedure.— R.  S.  Q.,  6801  ; 
C.  C.  P.  1411  et  8. 

SECTION  II. 

0/   Renunciaiian    of    Succea- 
sions, 

651.  Renunciation  of  a  suc- 
cession is  not  presumed  ;  it  Is 
effected  bv  a  notarial  deed,  or 
by  a  judicial  declaration  which 
is  recorded,— C.  N.  784. 
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652.  An  heir  who  renounces 
is  deemed  to  never  have  been 
heir.-C.  N.  786. 

653.  The  share  of  a  party  re- 
nouncing accrues  to  his  co- 
heirs. 

If  he  be  alone,  the  whole  suc- 
cession devolves  to  the  next  in 
degree. —C.  N.  786. 

654.  No  one  can  take  as  the 
representative  of  an  heir  who 
has  renounced.  If  the  party 
renouncing  be  the  sole  heir  in 
his  degree,  or  if  all  his  co-heirs 
have  renounced,. the  chihlren 
take  in  their  own  right  and  in- 
herit by  heads.— C.  N.  787. 

655.  The  creditors  of  an  heir 
who  renoDUces,  to  the  pre- 
judice of  their  rights,  may  pro- 
cure the  rescission  of  such  re- 
nunciation, and  afterwards  ac- 
cept the  succession  themselves, 
in  right  of  their  debtor,  and  to 
his  place  and  stead. 

In  such  case  the  renunciation 
is  annulled  onlv  in  favor  of  the 
creditors  who  have  demanded 
•  the  rescission  and  merely  to 
the  extent  of  their  claims.  It  is 
not  annulled  in  favor  of  the 
heir  who  has  renounced.— C.  N. 
788  :  C.  C.  lan  et  s. 

656.  An  heir  is  never  too 
late  to  renounce  the  succession, 
as  long  as  he  has  not  formallv 
or  tacitly  accepted  it.— C.  ^f. 
789. 

657.  An  heir  who  has  re- 
nounced a  succession  may 
nevertheless  resume  it,  so  long 
as  it  has  not  been  accepted  by 
another  having  a  righc  to  it  ; 
but  he  resumes  it  in  the  state 
in  which  it  then  is,  and  with- 
out prejudice  to  the  rights 
whicn  third  parties  have  ac- 
quired upon  the  property  of 
such  succession,  by  prescrip- 
tion or  by  acts  validly  raaae 
while  it    was   vacant. — C.    N. 

CO;C  0.302. 


658.  No  one  can  renoonce 
the  succession  of  a  living  per- 
son, or  alienate  the  contingent 
rights  he  may  claim  therein, 
unit  NS  it  is  by  contr  act  of  mar- 
riage.-C.  N.  "iOl  ;  C.  C.  1081. 

659.  Any  heir  who  has  ab- 
stracted or  concealed  property 
belonging  to  a  succession  for- 
feits the  right  of  renouncing  it ; 
notwithstanding  his  subse- 
quent renunciation  he  remains 
unconditional  heir,  without 
right  to  claim  any  share  in  the 
property  abstracted  or  conceal- 
ed.-C.  N.  792  ;  C.  C.  670. 

8KCTION    III. 

Of  the  Formalities  of  Accept- 
ance, of  Benefit  of  Inventory 
and  its  Effects,  and^of  the 
Obligations  of  the  Beneficiary 
Heir. 

660.  In  order  to  obtain  bene- 
fit of  inventory,  the  heir  is 
l)ound  to  demand  it  by  a  peti- 
tion to  the  court  or  to  one  of 
the  judges  of  the  court  of 
superior  original  jurisdiction  of 
the  diHtrict  in  which  the  suc- 
cession devolved  ;  this  petition 
is  proceeded  and  adjudicated 
upon  in  the  manner  and  form 
required  by  the  Code  of  Civil 
Procedure.-C.  N.  793;  C.  C. 
301,  649  ;  C.  C.  P.  1405  et  s. 

661.  The  judgment  gninting 
the  petition  must  be  registerea 
in  the  registry  office  of  the  di- 
vision in  which  the  succession 
devolved. 

662.  Such  demand  must  be 
preceded  or  followed  by  the 
making  of  a  faithful  and  exact 
inventory  of  the  property  of 
the  succession,  before  no  aries, 
in  the  form  and  within  the  de- 
lays established  by  the  rules  of 

?rocedure.-C.  N.  794  :  C.  C,  P» 
387  et  8. 
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ees.  The  beneficiary  heir  is 
also  bound,  if  the  majority  of 
the  creditors  or  other  persons 
interested  require  it,  to  give 
Kood  and  sufficient  security  for 
the  value  of  the  moveable  pro- 
perty comprised  in  the  inven- 
tory, and  for  whatever  moneys, 
arising  from  the  sale  of  im- 
moveables, he  may  then  or 
thereafter  have  in  his  hands. 

In  default  of  such  security, 
the  court  may,  according  to  cir- 
cumstances, aajndge  the  heir  to 
have  forfeited  the  benefit  of  in- 
ventoiy,  or  order  that  the 
moveables  be  sold  and  that  the 
proceeds,  as  well  as  the  other 
moneys  of  the  succession  which 
he  may  have  in  hand,  be  depos- 
ited in  court  to  be  appJied  in 
discharging  the  liabilities  of 
the  succession.    C.  N.  807. 

664.  The  heir  is  allowed 
three  months  to  make  the  in- 
ventory, counting  from  the 
time  when  the  succession  de- 
volved. 

He  has  moreover  in  order  to 
deliberate  upon  his  acceptance 
or  renunciation,  a  delay  of  forty 
days,  which  begin  to  run  from 
the  day  of  the  expiration  of  the 
three  months  for  the  inventory, 
or  from  the  day  of  the  closing 
of  the  inventory,  if  it  be  com- 
pleted within  the  three  months. 
-C.  N.  7«6  ;  C.  C.  874. 

065.  If,  however,  there  be, 
in  the  succession,  articles  of  a 
perishable  nature,  or  of  which 
the  preservation  is  costly,  the 
heir  may  cause  them  to  be  sold, 
without  thereby  incurring  the 
presumption  of  having  accept- 
ed ;  but  such  sale  must  be 
made  publicly,  and  after  the 
notices  and  publications  requir- 
ed by  the  rules  of  procedure. — 

C-  N.  796 :  c.  c.  ewe. 

666.  During  the  delays  for 
makipgthe  inventory  and  de- 


liberating, the  heir  cannot  be 
compelled  to  assume  the  qual- 
ity, nor  can  any  sentence  be  ob- 
tained against  him  ;  if  he  re- 
nounce at  or  before  the  expir- 
ation of  the  delays,  the  lawful 
costs  he  has  incurred  up  to  that 
time  are  chargeable  to  the  suc- 
cession.-C.  N.  797  ;  C.  C.  2238, 
C.  C.  P.   177,  8.  1,  178. 

007.  After  the  expiration  of 
the  above  delays,  the  heir  may, 
in  case  an  action  is  brought 
against  him,  demand  a  furtiier 
delay,  which  the  court  seized  of 
the  case  may  grant  or  refuse, 
according  to  circumstances.— 
C.  N.  798. 

668.  Costs  of  suit,  in  the 
case  of  the  precediuK  article, 
are  chargeable  to  the  succes- 
sion, if  the  heir  prove  that  he 
had  no  knowledge  of  the  death, 
or  that  the  delays  were  insuffi- 
cient, whether  by  reason  of  the 
situation  of  the  property  or  of 
the  contestations  which  have 
arisen  ;  if   he   make   no   such 

f>roof,  he  remains  personally 
iable  for  the  costs.- C.  N.  799. 

669  The  heir,  nevertheless, 
after  the  expiration  of  the  de- 
lays granted  by  article  664,  and 
even  of  that  given  by  the  judge 
under  article  667,  still  retains 
the  power  of  making  an  inven- 
tory and  of  becoming  benefi- 
ciary heir,  if  he  have  not  other- 
wise performed  any  art  of  heir- 
ship, or  if  he  have  iiot  been  con- 
demned, in  his  quality  of  un- 
conditional heir,  by  a  judg- 
ment which  has  become  final.— 
C.  N.  800. 

670.  An  heir  who  is  guilty 
of  concealment,  or  who  know- 
ingly or  fraudulently  has  omit- 
ted to  include  in  the  inventory 
any  efl^ects  of  the  succession, 
forfeits  the  benefit  of  inven- 
tory.-C.  N.  801  ;  C.  C.  669. 

671.  The  effect  of  benefit  of 
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Inventory  is  to  give  the  heir  the 
advantage  :— 

1.  Of  being  liable  for  the  debts 
of  the  succession  only  to  the  ex- 
tent of  the  value  of  the  pro- 
perty he  has  received  from  it ; 

2.  Of  not  confounding  his 
private  property  with  that  of 
the  succession,  and  of  retaining 
against  the  succession  the  right 
of  demanding  payment  of  his 
own  claims.— C.  N.  802  ;  C.  C. 
878,  1166,  s.  4,  2237  ;  C.  C.  P. 
1410. 

672.  The  beneftctary  heir  is 
charged  fo  administer  the  pro- 
perty of  the  succession  and 
must  render  an  account  of  his 
administration  to  the  creditors 
and  legatees.  He  cannot  be 
compelled  to  pay  out  of  his 
private  property  unless  he  has 
been  put  in  default  to  produce 
his  account  and  has  failed  to 
fulfil  this  obligation. 

After  the  verification  of  the 
account  he  cannot  be  compelled 
to  pay  out  of  his  private  pix>- 
perty  except  to  the  extent  of 
the  sums  remaining  in  his 
hands.— C.  N.  803. 

673.  In  his  administration 
of  the  property  of  the  succession 
the  beneficiary  heir  is  bound  to 
exercise  all  the  care  of  a  pru- 
dent administrator.— C.  N.  804. 

674.  If  the  beneficiary  heir 
causes  the  moveables  of  the 
succession  to  be  sold,  the  sale 
must  be  made  publicly  and  after 
the  notices  and  publications 
reouired  by  the  rules  of  pro- 
ceaure. 

If  he  produce  them  in  kind, 
he  is  liable  only  for  the  depre- 
ciation or  the  deterioration 
caused  by  his  negligence.— 0.  N. 
805  ;  C.  C.  P.  1408. 

675.  With  regard  to  the  im- 
moveables, if  it  become  neces- 
sary to  sell  them,  the  sale  and 
the   distribution  of  the  price 


arising  from  it,  are  proceeded 
with,  in  the  manner  and  form 
followed  with  respect  to  the 
property  of  vacant  successions, 
according  to  the  rules  laid  down 
in  the  following  section. — C.  N. 
808 ;  C.  G.  P.  1409.  1428. 

676.  The  beneficiary  heir, 
before  disposing  of  the  property 
of  the  succession,  and  after 
having  made  the  inventory, 
gives  notice  of  his  Quality  in  the 
manner  establishea  in  the  Code 
of  Civil  Procedure. 

After  two  months  from  the 
giving  of  the  first  notice,  if 
there  DC  no  actions,  seizures  or 
judicial  contestations,  by  or 
1)6 1  ween  the  creditors  or 
legatees,  the  beneficiary  heir 
may  pay  the  creditors  and 
legatees  as  they  present  them- 
selves. 

If  there  be  actions,  seizures, 
or  contestations  of  which  he 
has  received  judicial  notice,  he 
can  only  pay  according  to  the 
directions  or  the  court.— C.  N. 
808  ;  C.  G.  P.  1406. 

677.  The  beneficiary  heir 
may  at  all  times  :— 

1.  Renounce  V\e  benefit  of  in- 
ventory, either  judicially  or  by 
a  notarial  deed,  to  become  un 
conditional  heir,  upon  giving 
the  same  notices  as  when  he 
accepted ; 

2.  Render  a  final  account  in 
court,  upon  giving  the  same 
notices  as  when  he  accepted 
and  any  other  notices  the  court 
may  direct,  in  order  to  be 
freed  from  his  administration, 
whether  he  has  legally  paid,  by 
order  of  the  court  or  extra- 
judicially, all  the  debtH  of  the 
succession,  or  whether  he  has 
duly  paid  them  to  the  extent  of 
the* full  value  he  has  received. 

By  means  of  the  discharge 
obtained  from  the  court  he  may 
retain  in  kind  any  property  re- 
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malning  in  hU  bands  which 
forms  part  of  the  succession. — 
C. N.  808. 

078.  The  beneficiary  heir 
may  likewise,  with  tne  con- 
sent of  all  parties  interested, 
render  an  amicable  account 
without  judicial  formalities. 

679.  if  the  discharge  be 
based  upon  the  payment  oy  the 
beneficiary  heir  of  all  the  debts, 
without,  however,  his  having 

Eaid  out  to  the  extent  of  what 
e  received,  he  is  not  liberated 
as  regards  creditors  who  pre- 
sent themselves  within  three 
years  from  the  discharge,  and 
show  satisfactory  cause  for  not 
having  come  forward  within 
the  required  delays,  but  he  is 
bound  to  satisfy  them  so  long 
as  he  has  not  paid  out  the  full 
value  of  what  ne  received .  —C . 
N.809. 

680.  The  discharge  of  the 
beneficiary  heir  does  not  pre- 
judice the  claim  of  the  unpaid 
creditors  against  the  legatee 
who  has  received  to  their  detri- 
ment, unless  the  latter  proves 
that  they  might  have  been  paid 
by  using  due  diligence,  with- 
out his  being  left  answerable 
towards  other  creditors  who 
received  in  lieu  of  the  claimant. 
C.  N.  800. 

est.  The  expenses  of  seals, 
if  any  have  been  affixed,  of  the 
inventory,  and  of  the  account, 
are  chargeable  to  the  succes- 
sion.—C.  N.  810. 

682.  The  form  and  contents 
of  the  account  which  the  bene- 
ficiary heir  must  render  are 
regulated  by  the  Code  of  Civil 
Procedure.— C.  C.  P.  567  et  s, 

68:1.  In  the  collateral  as  well 
as  in  the  direct  line,  the  heir 
who  accepts  under  benefit  of 
inventory  Is  not  excluded  by 
the  one  who  offers  to  accept  un- 
conditionally. 


8BCTION  IV. 

0/  Vacant  Successions. 

684.  After  the  expiration  of 
the  delays  for  making  the  in- 
ventory and  for  deliberatin.^  if 
no  one  come  forward  to  claim  a 
succession,  if  there  be  no  known 
heirs,  or  if  the  known  heirs 
have  renounced,  such  succes- 
sion is  deemed  vacant.— C.  N. 
811  :  C.  C.  401. 

685.  Upon  the  demand  of 
any  party  ipterested,  a  curator 
to  such  succession  is  named  by 
the  court  or  by  one  of  the  judges 
of  the  court  of  original  juris- 
diction of  the  district  in  which 
it  devolves. 

This  appointment  is  made  in 
the  manner  and  form  prescrib- 
ed by  the  Code  of  Civil  Pro- 
cedure.—C.  N.  812;  C.  C.  347 
et  8.  ;  C.  C.  P.  1338,  1426  et  s. 

686.  Such  curator  gives 
notice  of  his  quality,  is  sworn 
and  forthwith  proceeds  to  the 
making  of  the  inventory;  he  ad- 
ministers the  property  of  the 
succession,  exercises  and  pro- 
secutes all  the  rights  pertaining 
to  it,  answers  all  claims  brought 
against  it.  and  renders  an  ac- 
count of  nis  administration.— 
C.  N.  813  ;  C.  C.  2237. 

687.  After  the  appointment 
of  the  curator,  if  an  heir  or 
legatee  appear  who  lays  claim 
to  the  succession,  he  may  cause 
the  curatorship  to  be  set  aside 
for  the  future,  and,  upon  proof 
of  his  rights  may  obtain  posses- 
sion, by  means  of  an  action 
brought  before  the  proper  tri- 
bunal. 

688.  The  provisions  of  the 
third  section  of  this  chapter  as 
to  the  form  of  the  inventory, 
the  notices  to  be  given,  the 
mode  of  administration,  and 
the  accounts  to  be  rendered  by 
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beneficiary  heirs,  apply  to  cura- 
tors of  vacant  successions.— 
C.  N,  814. 

CHAPTER  FIFTH. 

OF    PARTITION    AND    RETURNS. 


SECTION  I. 

Of  the  Action  of  Partition  and 
its  Form. 

689.  No  one  can  be  compelled 
to  remain  in  undivided  owner- 
ship ;  a  partition  may  always 
be  demanded  notwithstanding 
any  prohibition  or  agreement 
to  the  contrary. 

It  may  however  be  agreed  or 
ordered  that  the  partition  shall 
be  deferred  during  a  limited 
time  if  there  be  an]r  reason  of 
utility  which  justifies  the  de- 
lay.-C.  N.  815. 

090.  Partition  may  be  de- 
manded even  though  one  of  the 
co-heirs  enjoys  separately  a  part 
of  the  property  of  the  succes- 
sion, if  there  have  been  no  act 
of  partition,  nor  a  sufficient 
possession  to  acquire  prescrip- 
tion.—C.  N.  816. 

091.  Neither  the  tutor  of  a 
minor,  nor  the  curator  of  an 
interdicted  person  or  of  an  ab- 
sentee, can  demand  the  parti- 
tion of  the  immoveables  of  a 
succession  which  has  devolved 
to  such  minor,  interdicted  per- 
son or  absentee,  but  he  may  be 
compelled  to  join  In  it,  and  in 
such  case  the  partition  is  ef- 
fected judicially,  and  with  the 
formalities  required  for  tlie 
alienation  of  the  property  of 
minors. 

The  tutor  or  curator  may  how- 
ever demand  the  final  partition 
of  the  moveables,  and  the  pro- 


visional division  of  the  im- 
moveables of  the  succession. — 
C.  N.  817 ;  C.  C.  305. 

092.  A  husband  may  without 
the  concurrence  of  his  wife, 
demand  the  partition  of  the 
moveables  and  immoveables 
which  have  accrued  to  her  ani 
have  fallen  into  the  com- 
munity. As  to  things  which 
are  excluded  from  it,  the  hus- 
band cannot  demand  their 
partition  without  the  concur- 
rence of  his  wife ;  he  may  how- 
ever, if  he  has  a  right  to  enjoy 
her  property,  demand  a  provi- 
sional division. 

The  co-heirs  of  the  wife  can- 
not demand  a  definitive  parti- 
tion without  suing  both  hus- 
band and  wire.— C.  N.  818 ;  C.  C. 
1292,  1208,  1416,  1417. 

e03.  If  all  the  heirs  be  of  full 
age,  be  present,  and  agree,  the 
partition  may  be  effected  in 
such  form  and  by  such  act 
as  the  parties  interested  deem 
proper. 

If  any  of  the  heirs  be  absent 
or  unwilling,  if  there  bf»  among 
them  minors  or  interdicted  per- 
sons, in  all  such  cartes  the  parti- 
tion can  only  be  effected  iudl- 
ctally,  and  the  rules  laid  down 
In  the  succeeding  articles  are 
to  be  followed. 

If  there  be  several  minors 
represented  by  one  tutor  and 
having  adverse  interests,  a 
special  and  separat  -  tutor  must 
be  given  to  each,  to  repr^'sent 
him  In  the  partition.— C.  N. 
819,  SaS  ;  C.  C.  P.  1039. 

094.  The  action  of  partition 
and  the  contestations  which 
arise  In  it  are  submitted  to  the 
court  of  the  place  where  the 
succession  devolves,  if  it  de- 
volve in  liower  Canada  ;  if  not, 
to  the  court  of  the  place  w  here 
the  property  is  situate,  or  of 
the  domicile  of  the  defendant. 
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It  is  before  this  tribunal  that 
licitations  and  the  proceedings 
connected  with  them  are  to  be 
effected.— G.  N.  822 ;  C.  C.  600  ; 
C.  C.  P.  102. 

690.  In  the  action  of  par- 
tition and  its  incidents,  the 
same  proceedings  are  had  as  in 
oidinary  suits,  saving  any  mo- 
difications introduced  by  the 
Code  of  Civil  Procedure.— C.  N. 
823;  C.  C.  P.  1087  et  s. 

696.  The  valuation  of  im- 
moveables is  made  bv  experts 
who  are  chosen  by  tue  parties 
interested,  or  who  upon  the 
refusal  of  such  parties,  are 
officially  appointed. 

The  report  of  the  experts 
must  declare  the  grounds. of 
the  valuation,  it  must  indicate 
whether  the  thing  estimated 
can  be  conveniently  divided, 
and  in  what  manner,  and  must 
determine,  in  case  of  division, 
each  of  the  portions  which  may 
be  made  of  it,  and  the  value  of 
such  portion.— C.  N.  824 ;  C.  C.  P. 
992  et  s.  IdO. 

697.  Each  of  the  co-heirs 
may  demand  his  share  in  kind 
of  the  moveable  and  immove- 
able property  of  the  succession  ; 
nevertheless,  if  there  be  seiz- 
ing or  opposing  creditors,  or 
if  the  majority  of  the  co-heirs 
deem  a  sale  necessary  to  dis- 
charge the  liabilities  of  the 
snoceasion,  the  moveable  pro- 
perty is  publicly  sold  in  the 
ordinary  manner.— C.  N.  826  ; 
C.  C.  P.  1360  et  s. 

698.  If  the  immoveables 
cannot  conveniently  be  di- 
vided they  must  be  sold  by 
licitation  before  the  court. 

Nevertheless  the  parties,  if 
they  be  all  of  full  aj^e,  may  con- 
sent to  the  licitation  baing 
Diade  before  a  notary  upon  the 
ehoice  of  whom  they  t^ree.— 


C.  N.  827 ;  C.  C.  1662, 1563 ;  C.  C.  P. 
1045,1046. 

699.  After  the  moveable 
and  immoveable  property  have 
been  estimated,  and  sold  if 
there  be  cause  for  it,  the  court 
may  send  the  parties  before  a 
notary  upon  whom  they  have 
a^eea,  or  who  has  been  offi- 
cially named  if  they  do  not 
agree  in  their  choice. 

They  are  to  proceed  before 
such  notary,  to  the  account 
to  which  they  are  bound  to- 
wards one  another,  to  the  for- 
mation of  the  general  mass, 
the  composition  of  the  shares 
and  the  fixing  of  the  compen- 
sation to  be  furnished  to  each 
of  the  copartitioners.— C.  N.  828 ; 
C.  C.  P.  410,  1044. 

TOO.  Kach  co-heir  returns 
into  the  mass,  according  to  the 
rules  hereinafter  laid  down, 
the  gifts  made  to  him  and  the 
sums  in  which  he  is  indebted. — 
C.  N.  829 ;  C.  C.  712  et  s. 

701.  If  the  return  be  not 
made  in  Icind,  the  co-heirs  en- 
titled to  it  pretake  an  equal 
portion  from  the  mass  of  the 
succession. 

These  pretakings  are  made  as 
much  as  possible  in  objects  of 
the  same  nature  and  quality  as 
those  which  are  not  returned  in 
kind.— C.  N.  8:«). 

702.  After  these  pretakings, 
the  parties  are  to  proceed  to 
the  formation,  out  of  what  re> 
mains  in  the  mass,  of  as  many 
shares  as  there.are  partitioning 
heirs  or  roots.— C.  N.  831,  C.  C.  R 
1040. 

708.  In  the  formation  and 
composition  of  the  stiares,  the 
separation  of  immoveables  into 
small  parcels  and  the  division 
of  industrial  e.stablishments  is 
to  be  avoided  as  much  as  pos- 
sible; it  is  also  proper  to  put 
into  each  share  if  possible,  the 
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same  quantity  of  moveables, 
immoveables,  ri^bts  and  cre- 
dits, of  the  same  nature  and 
value.— C.  N.  832. 

704.  The  inequality  of  shares 
in  kind,  when  it  is  unavoidaVile, 
is  to  be  compensated  by  pay- 
ment of  the  dflference  either  in 
rent  or  in  money.— C  N.  833. 

705.  The  shares  are  to  be 
formed  by  one  of  the  co-heirs 
if  they  can  agree  amongst  them- 
selves in  the  choice,  and  if  he 
who  is  chosen  accept  the  office  ; 
in  the  opposite  ca»e  the  shares 
are  to  be  formed  by  an  expert 
appointed  by  the  court,  and  are 
afterwards  to  be  drawn  by  lot. 
— C.  N.  834. 

706.  Before  proceeding  to 
draw,  each  copartitioner  is 
allowed  to  propose  his  objec- 
tions as  to  the  formation  of  the 
shares.— C.  N.  835. 

707.  The  rules  laid  down 
for  the  division  of  the  masses 
to  be  apportioned  are  also  to  be 
observed  in  the  sulxiivisions  of 
the  partitioning  roots.— C.  N. 
836. 

708.  If  in  the  operations 
referred  to  a  notary,  contesta- 
tions arise,  he  must  draw  up  a 
statement  of  the  difficulties  and 
of  the  respective  allegations  of 
the  parties,  and  submit  them 
for  the  decision  of  the  court 
that  appointed  him.  These  in- 
cidents are  proceeded  upon 
according  to  the  forms  pre- 
scribed by  the  laws  of  procedure 
— C.  N.  837. 

700.  Where  licitation  takes 
place  by  reason  of  there  being 
amongst  the  heirs,  absentees, 
interdicted  persons,  or  minors, 
even  emancipated,  it  can  onlv 
be  eifected  judicially,  and  witri 
the  formalities  prescribed  for 
the  alienation  oi  the  property 
of  minors.— C.  N.  460,  819,  8^39; 
G.  C.  P.  1341  et  s.  1404. 


710.  Every  person,  even  a 
relation,  who  is  not  entitled  to 
succeed  to  the  deceased,  and  to 
whom  one  of  the  co-heirs  has 
assigned  his  right  in  the  suc- 
cession, may  be  excluded  from 
the  partition,  either  by  all  the 
co-heirs  or  by  one  of  them,  on 
being  reimbursed  the  jprice  of 
such  assignment* — C.  >i.  841. 

711.  Aft«r  tie  partition, 
each  of  the  parties  haa  a  right 
to  be  put  in  possession  of  the 
titles  belonging  to  the  objects 
which  have  fallen  to  him. 

The  titles  to  a  divided  pro- 
perty remaip  with  him  who  has 
the  greatest  share  in  it,  subject 
to  the  obligation  of  giving  the 
use  of  them,  when  required,  to 
the  copartitioners  interested 
therein. 

The  titles  common  to  the 
whole  inheritauce  are  delivered 
to  him  whom  the  heirs  have 
chosen  to  he  the  depositary  of 
them  ;  su^»ject  to  the  obligation 
of  giving  the  use  of  them  to  the 
other  copartitioner.'*  whenever 
required.  If  they  disagree  in 
the  choice,  it  is  made  by  the 
judge.- C.  N.  842. 

SKCTION   II. 

Of  Returns. 

712.  Every  heir,  even  the 
beneficiary  heir,  coming  to  a 
succession,  must  return  to  the 
general  mass  all  that  he  has 
received  from  the  deceased  by 
gift  infer  vivoH^  directly  or  In- 
directly ;  he  czmnot  retain  the 
gifts  made  nor  claim  the  lega- 
cies bequeathed  by  the  deceased, 
unless  such  gifts  and  legacies 
have  i)een  given  him  expressly 
by  preference  and  beyond  hl«* 
share,  or  with  an  exemption 
from  return.— C.  N.  848:  C.  O. 
146a 
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718.  The  heir  may,  never- 
theless, by  renouncing  the  sue- 
cessiion,  retain  the  gifts  or 
claim  the  leggicies  made  to  him. 
-C.  N.  845. 

714.  A  donee  who  at  the 
time  of  the  gift  was  not  an 
heir,  bnt  who  at  the  time  when 
the  succession  devolves  is  en- 
titled to  succeed,  is  bound  to 
return  the  gift,  unless  the  test- 
ator has  exempted  him  from 
doing  so. —C.  N.  84a 

716.  Gifts  and  legacies  made 
to  the  son  of  a  person  who,  at 
the  time  when  the  succession 
devolves  has  become  entitled  to 
succeed,  are  subject  to  be  re- 
lumed. 

The  father  coming  to  the  suc- 
cession of  the  donor  or  testator 
is  bound  t^o  return  them.— C.  N. 
847. 

716.  A  grandson  coming  to 
the  succession  of  his  grand- 
father is  bound  to  return  what 
has  been  given  to  his  father, 
although  he  should  renounce 
the  succession  of  the  latter.-- 
C.  N.  848. 

717.  The  obligation  to  return 
the  gifts  and  legacies  made 
during  the  marriage,  either  to 
the  consort  who  is  entitled  to 
succeed,  or  to  the  other  consort 
alone,  or  to  both,  depends  upon 
the  interest  of  the  lieir  who  is 
capable  of  succeeding  and  the 
advantages  he  derives  there- 
from according  to  the  rules  laid 
down  in  the  title  concerning 
marriage  covenants,  as  to  the 
effect  of  gifts  and  legacies 
made  to  the  consorts  during 
marriage.— C.  N.  849;  C.  C.  1272 
et  s. 

718.  Return  is  only  made  to 
the  succession  of  the  donor  or 
testator.— G.  N.  850. 

719.  'Whatever  has  been  laid 
out  for  the  establishment  of  one 
of  the  co-heirs,  or  for  thp>  pay- 


ment of  his  debts,  must  be  re- 
turned.—C.  N.  851. 

720.  The  expenses  of  nour- 
ishment, maintenance,  educa- 
tion and  apprenticeship,  the 
ordinary  expenses  of  equip- 
ment, of  weddings,  and  custo- 
mary presents,  are  not  subject 
to  be  returned.  — C.  N.  852. 

721.  The  same  rule  applies 
to  the  profits  which  the  heir 
may  have  derived  from  agree- 
ments made  with  the  deceased, 
if  at  the  time  at  which  they  are 
made  they  do  not  confer  an  in- 
direct advantage,— C.  N.  81^. 

722.  The  profits  and  interest 
of  the  things  subject  to  be  re- 
turned are  due  only  from  the 
day  when  the  succession  de- 
volves.—C.  N.  a56:  C.  C.  601, 
602. 

728.  Returns  are  due  only 
from  co-heir  to  co-heir ;  they  are 
not  due  to  the  legatees  nor  to 
the  creditors  of  the  succession. 
—C.N.  857. 

724.  Returns  are  effected 
either  m  kind  or  by  taking  less. 
— C.  N.  858 ;  C.  C.  701. 

725.  The  return  of  moveable 
property  is  only  made  by  taking 
less  ;  it  cannot  be  returned  in 
kind,  -C.  N.  868. 

720.  The  return  of  money 
received  is  also  made  by  taking 
less  in  the  money  of  the  succes- 
sion. In  case  of  insufficiency, 
the  donee  or  legatee  may  dis- 

Eense  with  the  return  of  money, 
y  abandoning  a  proportionate 
value  in  the  moveable  property, 
or  in  default  of  moveible  pro- 
perty, in  the  immoveables  of 
the  succession.— C.  N.  889. 

727.  An  immoveable  given 
or  bequeathed,  which  has  per- 
ished by  a  fortuitous  event,  and 
without  the  fault  of  the  donee 
or  legatee,  is  not  subject  to  be 
returned.— C.  N.  855. 

728.  As  to  immoveables,  the 
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donee  or  legatee  may  at  his 
option  return  them  in  all  cases, 
either  in  kind  or  by  takinfc  less 
according  to  valuation. — C.  N. 
858,  850,  860. 

729.  If  the  immoveable  be 
returned  in  kind,  the  donee  or 
legatee  has  a  right  to  be  reim- 
bursed the  expenditures  made 
upon  it;  those  which  were 
necessary,  conformably  to  the 
rules  established  by  article  417, 
and  those  which  were  unneces- 
sary, according  to  article  682.— 
C.  N.  861. 

730.  The  donee  or  legatee 
must,  on  the  other  hand,  ac- 
count for  the  injuries  and  de- 
teriorations which  have  dimin- 
ished the  value  of  the  immove- 
able returned  in  kind  if  they 
result  from  his  own  act  or  from 
that  of  his  representatives. 

This  rule  does  not  apply  if 
they  have  been  caused  by  a  for- 
tuitous event.,  and  without  his 
or  their  participation.— C.  N. 
863. 

731.  When  the  return  is 
made  in  kind,  if  the  immove- 
able returned  be  hypothecated 
or  encumbered,  the  co-parii- 
tioners  may  require  the  aonee 
or  legatee  to  discharge  it  from 
such  hypothec  or  incumbiance ; 
if  he  fail  to  do  so,  he  can  only 
return  by  taking  less. 

The  parties  may  however 
agree  that  the  return  shall  be 
made  in  kind  ;  this  is  effected 
without  prejudice  to  the  c< aims 
of  the  hypothecary  creditors, 
which  are  charged  in  the  parti- 
tion of  the  succession  to  the 
party  making  the  return. —C.  N. 
885;  C.  C.  2021. 

732.  The  co-heir  who  returns 
an  immoveable  iti  kind  may  re- 
tain possession  of  it  until  he  is 
effectively  reimbursed  the  sums 
due  to  him  for  disbursements 
and  ameliorations.  ^C  N.  867. 


788.  The  immoveables  re- 
maining in  the  succession  are 
estimated  according  to  their 
condition  and  value  at  the  time 
of  the  partition. 

Those  which  are  subject  to 
return,  or  which  have  been  re- 
turned in  kind,  whether  they 
have  been  given  or  bequeathed, 
are  to  be  estimated  according 
to  their  value  at  the  time  of  the 
partition,  according  to  the  con- 
dition in  which  tbey  were  at 
the  time  of  the  gift,  or,  as  to 
legacies,  at  the  time  when  the 
succession  devolved ;  regard 
being  had  to  the  provisions  con- 
tain^ in  the  preceding  articles. 
— C.  N.  860.  861. 

784.  Tne  moveable  things 
found  in  the  succession,  and 
those  which  are  returned  as 
being  legacies,  are  likewise  es- 
timated according  to  their  con- 
dition and  value  at  the  i  ime  of 
the  partition,  and  those  which 
are  returned  as  having  been 
given,  according  to  their  condi- 
tion and  value  at  the  time  of 
the  gift.— C.  N.  868. 

SECTION  in. 

Of  Payment  of  Debts, 

735.  An  heir  who  comes 
alone  to  the  succession  is  bound 
to  discharge  all  the  debts  and 
liabilities. 

The  same  rule  applies  to  a 
universal  legatee. 

A  legatee  by  general  title  is 
held  to  contribute  in  proportion 
to  his  share  in  the  succession. 

A  {particular  legatee  is  bound 
only  ill  case  of  the  insufficiency 
of  the  other  property,  and  is 
also  sub.iect  to  hypothecary 
claims  against  the  property 
bequeathed ;  saving  his  re- 
course against  Uiose  who  are 
held  personally.— C.  N.  870, 871 ; 
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C.  G.  472  et  s.,  875  et  8.,  880  et  s., 
1122  et  s.,  1136,  1137,  2230,  2231 ; 
C.  G.  P.  005,  608. 

786.  If  there  be  several  heirs 
or  several  universal  legatees, 
they  contribute  to  the  payment 
of  the  debts  and  charges  each 
in  proportion  to  his  share  in  the 
succession.— C.  N.  870,  871. 

787.  4  legatee  under  gen- 
eral title,  who  takes  concur- 
reutly  with  the  heirs,  contri- 
butes to  the  debts  and  charges 
in  the  same  proportion.— G.^. 
871. 

738.  The  obligation  results 
ing  from  the  preceding  articles 
is  personal  to  the  heir  and  uni- 
versal legatees,  or  ]efp.tees 
under  general  title ;  it  gives  a 
direct  action  against  each  of 
them  respectively,  to  the  par- 
ticular legatees  and  to  the  cre- 
ditors of  the  succession.— C.  N. 
873. 

789.  In  addition  to  the  per- 
sonal action,  the  heir  and  uni- 
versal le^tee  or  legatee  under 
general  title,  are  held  hypothe- 
carily  for  whatever  claims  affect 
the  immoveables  included  in 
their  share;  saving  their  re- 
course against  those  who  are 
personally  liable  for  their  share 
according  to  the  rules  applicable 
to  warranty.— C.  N.  871.  878. 

740.  An  heir  or  universal 
legatee,  or  a  legatee  under  gen- 
eral title,  who,  not  being  per- 
sonally bound,  pays  the  Hypo- 
thecary debts  charged  upon  the 
immoveable  included  in  his 
share,  becomes  subrogated  in 
all  the  rights  of  the  creditor 
against  the  other  co-heirs  or  co- 
legatees  for  their  shares;  con- 
ventional subrogation  cannot 
in  such  a  case  have  a  greater 
etfect;  saving  the  rights  of  the 
faeneflciary  heir  as  creditor.— 
C.  N.  875. 

741.  A   particular   legatee 


who  pays  an  hvpothecary  debt 
for  which  he  is  not  liable  in 
order  to  free  the  immovea'ble 
bequeathed  to  him.  has  his 
recourse  against  tnose  who 
take  the  succession,  each  for 
his  share,  with  subrogation  in 
the  same  manner  as  any  other 
person  acquiring  under  parti- 
cular title.— C.  N.  874;  C.  C. 
889. 

742.  In  the  event  of  heirs 
or  legatees  exercising  their 
recourse  against  their  co-heirs 
or  colegatees,  by  reason  of  an 
hypothecary  debt,  the  liability 
of  such  as  are  insolvent  is  di- 
vided rateably  among  all  the 
others,  in  proportion  to  their 
respective  shares.— C.  N.  876  ; 
C.  C.  749. 

743.  The  creditors  of  the 
deceased  and  his  legatees  have 
a  right  to  a  separation  of  the 
property  of  the  succession  from 
that  of  the  heirs  and  universal 
legatees,  or  legatees  under 
general  title,  unless  there  is 
novation.  This  right  may  be 
exercised  as  long  as  the  pro- 

f>erty  exists  In  the  hands  of  the 
atter,  or  upon  the  price  of  the 
sale,  if  it  be  yet  unpaid.— C.  N. 
878,  880  ;  C.  C.  879,  1990,  2100. 

744.  The  creditors  of  the 
heir  or  legatee  are  not  allowed 
to  claim  this  separation  of  pro- 
perty, nor  to  exercise  any  right 
of  preference,  against  the  cred- 
itors of  the  succession. —C.  N. 
881. 

745.  The  creditors  of  the 
succesnion  and  those  of  the 
copartitioners  have  a  right  to 
be  present  at  the  partition  if 
th«v  require  it. 

If  the  partition  be  made  in 
fraud  of  their  rights,  they  may 
attack  it  in  the  «ame  m'annei 
as  any  other  act  made  to  their 
detriment.— C.  N.  805,  882 ;  G.  a 
1081  et  s. 
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8B0TION    IV. 

Of  the  effects  of  partition  and 
of  the  wairranty  of  shares 

746.  Each  copartitioner  is 
deemed  to  have  inherited  alone 
and  directly  all  the  things  com- 
prised in  his  share,  or  which  he 
has  obtained  by  licitation,  and 
to  have  never  had  the  owner- 
ship of  the  other  property  of 
the  succession.— C.  N.  ^. 

747  Every  act  having  for 
its  object  to  put  an  end  to  in- 
di vision  amongst  co-heirs  and 
legatees  is  deemed  to  be  a  par- 
tition, although  it  should  pur- 
port to  be  a  saie,  an  exchange, 
a  transaction,  or  have  received 
any  other  name.— C.  N.  880. 

748.  The  copartitioners  are 
respectively  warrantors  to- 
wards each  other  for  all  distur- 
bances or  evictions  proceeding 
from  a  cause  anterior  to  the 
partition. 

Such  warranty  does  not  take 
place  if  the  kind  of  eviction 
suffered  have  been  excepted  by 
some  provision  of  the  act  of 
partition  ;  ir  ceases  if  the  party 
suffer  eviction  through  his 
own  fault. —C.  N.  884  ;  C.  C. 
1508  et  8. 

749.  Each  of  the  coparti- 
tioners is  personally  bound,  in 

Sroportion  to  his  share,  to  in- 
emnify  his  co-heir  for  the  loss 
caused  to  him  by  the  eviction. 
If  one  of  the  copartitioners  be 
insolvent,  the  portion  for  which 
he  is  liable  must  be  divided 
rateably  among  all  the  solvent 
co-heirs,  according  to  their  re- 
spective shares.— C.  N.  885;  C.  C. 
742,  2014.  2104,  2105. 

750.  There  is  no  warranty 
against  the  insolvency  of  the 
debtor  of  a  claim  which  has 
fallen  to  one  of  the  co-heirs,  if 
such  insolvency  do  not  occur 
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until  after  the  partition.  Never* 
theless,  there  is  an  action  of 
warranty  in  the  case  of  a  rent, 
when  the  debtor  of  it  has  be- 
come insolvent  at  any  time 
since  the  partition ;  unless  the 
loss  arises  from  the  fault  of  the 

arty  to  whom  the  rent  was  al- 

otted. 

The  insolvency  of  debtors 
which  exists  at  the  time  of  the 
partition  gives  rise  to  warranty 
in  the  same  manner  as  eviction. 
— C.  N.  886 :  C.  C.  1577. 


SECTION  V. 


Of  Rescission  in  Matters  in 
Partition, 

751.  Partitions  may  be  re- 
scinded for  the  same  causes  as 
other  contracts. 

Rescission  on  the  ground  of 
lesion  takes  place  in  the  case  of 
minoi's  only,  according  to  the 
rules  declared  in  the  title  Of 
Obligations. 

The  mere  omission  of  an  ob- 
ject belonging  to  the  succession 
does  not  give  rise  to  the  action 
of  rescission,  but  only  gives  a 
right  to  a  supplement  of  the  act 
of  partition.— C.  N.  887,  889; 
C.  C.  1001  et  s. 

752.  When  it  becomes  ne- 
cessary to  decide  whether  there 
is  lesion,  the  value  of  the  ob- 
jects at  the  time  of  thepartition 
is  to  be  considered.— C.  N.  800  ; 
C.  C.  733,  734. 

753.  The  defendant  in  an 
action  of  rescission  of  partition 
may  arrest  its  progress  and  pre- 
vent the  bringing  of  another,  by 
offering  and  delivering  to  the 
plaintiff  the  supplement  of  his 
share  in  the  succession,  either 
in  money  or  in  kind.— C.  N. 
801. 
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TITLE     SBOOND. 

OF  GIFTS  INTER  VIVOS  AND  BY  WILL. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

764.  A  person  cannot  dispoee 
of  his  property  by  gratuitous 
title,  otherwise  than  by  gift 
inter  vivos  or  by  wlll.—C.  N. 
803. 

765.  Gift  inter  vivos  is  an 
act  by  which  the  donor  divests 
himself,  by  gratuitous  title,  of 
the  owne  ship  of  a  thing,  in 
favor  of  the  donee,  whose  ac- 
ceptance is  requisite,  and  ren- 
ders the  contract  ])erf ect.  T h  is 
acceptance  makes  it  irrevocable, 
saving  the  cases  provided  for 
by  law  or  a  valid  resolutive  con- 
dition.—C.  N.  894. 

766.  A  will  is  an  act  of  gift 
in  contemplation  of  death,  by 
means  of  which  the  testator, 
without  the  intervention  of  the 
person  i>enefit€^,  makes  a  free 
disposal  of  the  whole  or  of  a 
part  of  his  property,  to  take 
effect  only  after  his  death,  with 
power  at  all  times  to  revoke  it. 
Any  acceptance  of  it  purporting 
to  be  made  in  his  lifetime  is  of 
no  effect.— C.  N.  895. 

767.  CerUin  gifts  may  be 
made  irrevocably  inter  vivos  In 
a  contract  of  marriage,  to  take 
effect,  however,  only  after 
death.  They  partake  of  gifts 
inter  vivos  and  of  wills  and  are 
treated  of  specially  in  the  sixth 
section  of  tne  second  chapter  of 
this  title.— C.  N.  897;  C.  C. 
507. 

759.  Every  gift  made  so  as 
to  take  «*lf  ct  onlv  after  death, 
which  is  not  valid  as  a  will,  or 


as  permitted  in  a  contract  of 
marriage,  is  void.— C.  N.  943, 
947. 

769.  The  prohibitions  and 
restrictions  as  to  the  capacity 
for  contracting,  alienating  or 
acquiring,  established  else- 
where in  this  code,  apply  to 
gifts  inter  vivos  and  to  wills, 
with  the  modifications  con- 
tained in  the  present  title. 

760.  Gifts  i7iter  vivos  or  by 
will  may  be  conditional. 

An  impossible  condition,  or 
one  contrary  to  good  morals,  to 
law,  or  to  public  order,  upon 
which  a  gift  inter  vivos  de- 
pends, is  void  and  renders  void 
the  disposition  itself,  as  in  other 
contracts.  In  a  will  such  a  con- 
dition is  considered  as  not 
written,  and  does  not  annul  the 
disposition.— C.  N.  900,  1172; 
C.  C.  13,  831. 

CHAPTER  SECOND. 

OF  GIFTS  inter  vivos. 


SECTION  n. 

Of  the  Capacity  to  Give  and  to 
Receive  by  Gift  inter  vivos. 

761.  All  persons  capable  of 
disposing  freely  of  their  pro- 
perty, may  do  so  by  gift  inter 
vivos,  save  the  exceptions  es- 
tablished by  law.  -C.  N.  902. 

762.  Gifts  purporting  to  be 
inter  vivos  are  void,  as  pre- 
sumed to  be  made  in  contempla- 
tion of  death,  when  they  are 


94 


GIFTS  INTBE  YIYOS  AND  BT  WILL. 


made  during  the  sapposed 
mortal  illness  of  the  (ton or, 
whether  it  be  followed  or  not 
by  his  death,  unless  circum- 
stances tend  to  render  them 
valid. 

If  the  donor  recover,  and 
leave  the  donee  in  peaceable 
possession  for  a  considerable 
time,  the  nullity  is  covered.— 
C.  C.  758. 

763.  Minors  cannot  give 
inter  vivoSj  even  with  the  as- 
sistance of  their  tutors,  unless 
it  be  by  their  contract  of  mar- 
riage, as  provided  in  the  title 
0/  Obligationa, 

Emancipated  minors  may 
nevertheless  give  moveable 
articles,  according  to  their 
condition  and  means,  and  pro- 
vided they  do  not  materially 
afTect  their  capital. 

Tutors,  curators  and  other 
administrators  cannot  give  the 
property  entrusted  to  them,  ex- 
cept things  of  moderate  value, 
in  the  interest  of  their  charge. 

The  necessity  of  a  wife  being 
authorized  b^  lier  husband  ap- 
plies to  gifts  inter  vivos, 
whether  for  giving  or  for  re- 
ceiving. ' 

Public  corporations,  even  i 
those  having  power  to  alienate, 
besides  the  special  provisions 
and  formalities  which  concern 
them,  cannot  give  gratuitouRly 
without  the  sanction  of  the 
authorities  to  whom  they  are 
subject  and  of  the  main  body  of 
corporators ;  tiiose  who  ad- 
minister generally  for  corpor- 
ations may  nevertheless  give 
alone,  within  the  limits  above 
defined  as  to  tutors  and  cura- 
tors. 

Private  corporations  may  give 
inter  vivos  in  the  same  manner 
as  individuals,  with  the  con- 
sent of  the  main  body  of  cor- 
porators.—C.  N.  903,  904,  1096; 


C.  C.  36,  8.  2, 177,  322,  1006, 1267, 
1292. 

764.  The  prohibitions  and 
re'^  trictions  respecting  gifts  and 
benefits  bestowed  by  future 
consorts  in  case  of  second  mar- 
riages no  longer  exist.— C.  N. 
1098. 

765.  All  persons  capable  of 
succeeding  and  of  acquiring 
may  receive  by  gift  inter  vivos^ 
saving  anv  exception  estab- 
lished by  law,  and  subject  to 
the  necessity  of  legal  accept- 
auce  by  the  donee,  or  by  a  per- 
son qualified  to  accept  for  him. 
—C.N.  902;  C.  C.  36  8.  2. 

766.  Corporations  may  ac- 
quire by  gift  inter  vivos,  as  by 
other  contracts,  such  properly 
as  they  are  allowed  to  possess. 
— C.  N.  910 ;  C.  C.  366. 

767.  Minors  become  of  age, 
and  persons  who  have  been  un- 
der the  control  of  others,  can- 
not give  infer  vivos  to  their 
former  tutors  or  curators,  so 
long  as  their  administration 
actually  continues  and  they 
have  not  rendered  their  ac- 
count ;  they  may  however  give 
to  thetr  own  ascendants  who 
have  exercised  these  offices. — 
C.N.  907;  C.  C.  811. 

768.  Gifts  inter  vivos  made 
in  favor  of  the  person  with 
whom  the  donor  has  lived  in 
concubinage,  or  of  the  incest- 
uous or  adulterine  children  of 
such  donor,  are  limited  to 
maintenance. 

This  restriction  does  not  ap- 
ply to  gifts  made  in  a  contract 
of  marriage  entered  into  be- 
tween the  concubinaries. 

Other  illegitimate  children 
may  receive  by  gift  inter  vivos 
like  all  other  persons.— C.  N. 
008. 

760.  Gifts  inter  vivos  made 
in  /avor  of  the  priests  or  minis- 
ters   ot    religion    having    the 
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Rpiritnal  direction  of  the  donor, 
01  the  physicians  and  others  at- 
tending him  with  the  view  of 
restoring  his  health,  or  of  the 
advocates  and  attomevs  en- 
gaged in  lawsuit-s  in  his  behalf,  . 
cannot  be  set  aside  by  mere  pre- 
sumption of  law,  as  defective 
by  reason  of  undue  influence  or 
want  of  consent.  The  pre- 
sumption in  this  ease,  as  in  all 
others,  must  be  established  by 
facts.— C.  N.  900  ;  C.  C.  830. 

770«  The  prohibition  against 
consorts  benefiting  each  other 
during  marriage  by  acts  inter 
vivos  is  set  forth  in  the  title 
concerning  marrii^^e  covenants. 
-C.  N.  1080 ;  C.  C.  1265. 

•771.  The  capacity  to  give  or 
to  receive  inter  vivos  is  to  be 
considered  relatively  to  the 
time  of  the  gift.  It  must  exist 
at  each  period  with  the  donor 
and  with  the  donee,  when  the 
gift  and  the  acceptance  are 
eCTected  by  different  acts. 

It  suffices  that  the  donee  be 
conceived  at  the  time  of  the  gift 
or  when  it  takes  efffct  in  nis 
favor,  provided  he  be  after- 
wards bom  viable.— C,  N.  006 ; 
C.  C.  701,  704. 

772.  The  favor  given  to  con- 
tracts of  marriage  renders 
vaJid  the  gifts  therein  made  to 
the  children  to  be  bom  of  the 
intended  marriage. 

It  is  not  necessary  that  the 
substitute  should  be  in  exist- 
ence at  the  time  of  the  gift  by 
which  the  substitution  in  creat- 
ed.-C.  N.  1081 ;  C.  C.  788,  700, 
818,  810,  020. 

778.  A  gift  iTifer  vivos  of  the 
property  or  another  is  void  ;  it 
IS  however  valid  if  the  donor 
subsequently  become  proprietor 
of  it. 

774.  Dispositions  made  in 
favor  of  persons  incapable  of 
receiving  are  void,  whetner  they 


are  concealed  under  the  form  of 
onerous  contracts,  or  executed 
in  the  name  of  persons  inter- 
posed. 

The  ascendants,  the  de>cend- 
ants,  the  presumptive  heir  at 
the  time  of  the  gift,  and  the 
consort  of  the  incapable  person 
are  held  to  be  interposed,  unless 
relations  of  kindred,  or  of  ser- 
vices rendered,  or  other  cir- 
cumstances tend  to  destroy  th6 
presumption. 

This  nullity  takes  place  even 
when  the  person  interposed  sur- 
vives the  person  who  is  iucap- 
able.-C.  N.  1090, 1100. 

775.  Children  of  a  deceased 
person  cannot  claim  legitim  in 
consequence  of  gifts  made  by 
him  inter  vivos.— C»  N.  013. 

SECTION  II. 

0/  the  Form  of  Gifts  and   of 
Their  Importance. 

776.  Deeds  containing  gifts 
inter  vivos  must  under  pain  of 
nullity  be  executed  in  notarial 
form  and  the  orginal  thereof  be 
kept  of  record.  The  acceptance 
must  be  made  in  the  same 
form. 

G  fts  of  moveable  property, 
accompanied  by  delivery,  may 
however  be  made  and  ac- 
cepted by  private  writings,  or 
verbal  agreementH. 

Gifts  validly  made  out  of 
Lower  Canada,  or  within  it« 
limits  but  in  certain  localities 
excepted  by  sttatute,  need  not 
be  in  notarial  form.— C.  N.  OJil ; 
C.  C  7. 

777.  It  is  essential  to  gifts 
intended  to  take  eftect  inter 
vivos  that  the  donor  should  ac- 
tually divest  himself  of  his 
ownership  in  the  thing  g>ven. 

The  consent  of  the  parties  is 
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ufflcient  as  in  sale,  without  the 
necessity  of  delivery. 

The  donor  may  reserve  to 
himself  the  usufruct  or  precari- 
ous pofisession,  or  he  may  pass 
the  usufruct  to  one  person,  and 
give  the  naked  ownership  to 
another,  provided  he  divests 
himself  of  his  right  of  owner- 
ship. 

The  thine  given  may  be 
claimed,  as  in  the  case  of  sale, 
from  the  donor  who  withholds 
it,  and  the  donee  may  demand 
the  rescission  of  the  ^ift  in 
default  of  its  being  delivered, 
without  prejudice  to  his  dam- 
ages in  cases  where  he  may 
claim  them. 

If  without  reservation  of  usu- 
fruct or  of  precarious  posses- 
sion, the  thine  given  remain 
unclaimed  in  the  hands  of  the 
donor  until  his  death,  it  may 
be  revendicated  from  his  heirs, 
provided  the  deed  has  been  reg- 
istered during  the  lifetime  of 
the  donor. 

The  gift  of  an  annuity  created 
by  the  deed  of  such  liin,  or  of  a 
sum  of  money  or  other  indeter- 
minate thing  which  the  donor 
promises  to  pay  or  to  deliver, 
divests  the  donor  in  the  sense 
that  he  becomes  the  debtor  of 
the  donee.— C.  N.  899,  038,  949  ; 
C.  G.  446,  796, 1205  et  s.,  1003  et 
8.,  1472. 

778.  Present  property  only, 
can  be  given  by  acts  inter  vivos, 
AH  gifts  of  future  property  by 
such  act  are  void,  as  maae  in 
contemplation  of  death.  Gifts 
comprising  both  present  and 
future  property  are  void  as  to 
the  latter,  but  the  cumulation 
does  not  render  void  the  gift  of 
the  present  property. 

The  prohibition  contained  in 
this  article  does  not  extend  to 
gifts  made  in  a  contract  of  mar- 
riage.-rO.  N.  943;  C.  C.  768. 


779.  A  donor  may  stipulate 
for  the  right  of  taking  back  the 
thing  given,  in  the  event  of  the 
donee  alone,  or  of  the  donee 
and  his  descendants,  dying  be- 
fore him. 

A  resolutive  condition  may  in 
all  cases  be  stipulated,  either 
in  favor  of  the  aonor  alone,  or 
of  third  persons. 

The  right  to  take  back,  or  any 
other  resolutive  right,  is  ex- 
ercised in  cases  of  gift  in  the 
same  manner  and  with  the 
same  elfects  as  the  right  of 
redemption  in  the  case  of  sale. 
— C.  N.  951,  9S2 :  C.  C.  1646  et  s. 

780.  A  gift  may  consist  of  a 
person's  whole  property,  and  it 
is  then  universal ;  or  of  the 
whole  of  the  moveable  or  im- 
moveable property,  of  the  whole 
of  the  property  or  the  matrimo- 
nial community  or  of  any  other 
universality,  or  of  an  aliquot 
portion  of  such  property,  and  is 
in  such  canes  a  gift  by 'general 
title;  or  it  mav  be  limited  to 
thin^  particularly  described, 
and  IS  then  a  gift  l>y  particular 
title. 

781.  The    abandonment    or- 
the   partition   of   present  pro 
perty   is  considered  as   a  gift 
inter  invos,  and  is   subject  to 
the  same  rules. 

The  same  disposition  cannot 
be  made  in  contemplation  of 
death  in  an  act  inter  vivos^  ex- 
cept by  means  of  a  gift  inserted 
in  a  contract  of  marriage,  such 
as  is  treated  of  in  the  sixth  sec- 
tion of  this  chapter.— C.  N.  1075; . 
C.  C.  758. 

782.  It  may  be  stipulated 
that  a  gift  inter  viv>o8  shall  be 
suspended,  revoked,  or  re- 
duced, under  conditions  which 
do  not  depend  solely  upon  the 
will  of  the  donor. 

If  the  donorreserre  to  himself 
I  the  rif  hi  todibpoie  oi  or  to  take 
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back  at  pleasure  some  object 
included  in  the  gift,  or  a  sum 
of  money  out  of  the  property 
given «  the  gift  holds  good  for 
the  remainder,  but  is  void  as  to 
the  part  reserved,  which  con- 
tinues to  belong  to  the  donor, 
except  in  gifts  by  contract  of 
marriage.— C.  N.  (M6,  947 ;  C.  C. 
824. 

783.  All  gifts  inter  vivos 
stipulated  to  be  revocable  at 
the  mere  will  of  the  donor  are 
void. 

This  does  not  apply  to  ^ifts 
made  by  contract  of  marriage. 
-C.  N.  944,  947  ;  C.  C.  824. 

7 84.  Gifts  inter  vivos  of  pre- 
sent property  are  void  if  tney 
are  made  subject  to  the  con- 
dition of  paying  other  debts  or 
charges  than  those  which  exist 
at  the  time  of  such  gifts,  or  than 
tho»e  to  come,  the  nature  and 
amount  of  which  have  been  ex- 
pressed and  defined  in  the  deed 
or  in  the  statement  annexed  to 
it. 

This  article  does  not  apply  to 
gifts  by  contract  ot  marriage.— 
C.  N.  945,  947  ;  C.  C.  825. 

785.  The  causes  of  nullity 
and  prohibitions  declared  in  the 
last  three  preceding  article§  and 
article  778,  take  effect  notwith- 
standing all  stipulations  or  re- 
nunciations by  which  it  may  be 
sought  to  evade  them. 

786.  Unless  some  special 
law  requires  it,  a  deed  of  gift 
need  not  be  accompanied  by  a 
statement  of  the  moveable  pro- 
perty given  ;  the  legal  proof  of 
Its  nature  and  quantity  de- 
volves -upon  the  donee.— C.  N. 
948,1065. 

787 .  Gifts  inter  vivos  do  not 
bind  the  donor  nor  produce  any 
effect  until  after  they  are  ac- 
cept^. If  the  donor  be  not 
present  at  the  acceptance,  they 
take  effect  only  from  the  day  on 


which  he  acknowledges   or  is 
notified  of  it.— C.  C.  755. 

788.  The  acceptance  of  a 
gift  need  not  be  in  express 
terms.  It  may  be  inferred  from 
the  deed  or  from  circumstances, 
among  which  may  he  counted 
the  presence  of  the  donee  to  the 
deeo,  and  his  signature. 

This  acceptance  is  presumed 
in  a  contract  of  marriage,  as 
well  with  regard  to  the  consorts 
as  to  the  future  children.  In 
gifts  of  moveable  property  this 
presumption  also  results  from 
the  delivery. 

789.  Gifts  inter  vivos  may 
be  accepted  by  the  donee  him- 
self, authorized  and  assisted  if 
so  it  be,  as  in  other  contracts  ; 
minors,  persons  interdicted  for 
prodigality,  and  those  to  whom 
an  adviser  has  been  judicially 
appointed  may  also  accept  un- 
assisted, saving  their  right  to 
be  relieved ;  tutors,  curators 
and  asiendants  may  accept  in 
behalf  of  minors,  as  laid  down 
in  tlie  title  Of  Minority,  Tutcn-- 
ship  and  Emancipation,  and 
curators  appointed  to  interdict- 
ed persons  may  also  accept  for 
such  persons. 

The  persons  who  compose  a 
corporation  or  administer  for  it 
n:ay  also  accept  gifts  in  its  be- 
half.-C.  N.  933,  934,  935 ;  C.  C. 
177,  303. 

790.  In  gifts  inter  vivos  in 
favor  of  children  born  and  to  be 
born,  where  such  gifts  may  be 
made,  the  acceptance  by  those 
who  are  born,  or  by  a  qualified 
person  for  them,  holds  good  for 
the  others  not  yet  born,  if  they 
avail  themselves  of  it.— C.  C. 
772,778. 

791.  The  acceptance  ma^  be 
subsequent  to  the  deed  of  gift ; 
but  it  must  be  made  during  the 
lifetime  of  the  donor,  and  while. 
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he  is  still  capable  of  giving.— 
C.  N.  932 ;  C.  C.  771. 

7922.  Minors  and  interdicted 
persons  cannot  be  relieved  from 
the  acceptance  or  repudiation 
made  in  their  name  by  a  quali- 
fied person,  if  it  have  oeen  pre- 
viously authorized  by  a  jud^e, 
uiK>n  the  advice  of  a  family 
council.  With  these  formalities 
the  acceptance  is  as  effectual  as 
if  it  were  made  by  a  person  of 
age,  in  the  full  exercise  of  his 
rights— C.  N.  942. 

793.  Deeds  of  gift  may  be 
executed  subi'ect  to  acceptance, 
without  the  donee  beinf^  therein 
represented.  An  acceptance 
purporting  to  be  made  by  the 
notary  or  other  person  not  au- 
thorized, does  not  render  the 
gift  void,  but  it  is  without 
effect,  and  the  confirmation  by 
the  donee  can  only  avail  as  an 
acceptance  from  the  time  at 
which  ib  takes  place. 

794.  Gifts  cannot  be  accept- 
ed after  the  death  of  the  donee 
by  his  heirs  or  representatives. 
-C.  C.  771. 

SECTION    III. 

Of  the  Effect  of  Gifts, 

795.  Gifts  inter  vivos  of  pre- 
sent property  when  they  are 
accepted,  divest  the  donor  of 
and  vest  the  donee  with  the 
ownership  of  the  thing  given, 
aa  in  sale,  without  any  delivery 
being  necessary.— C.  N.  938  ; 
C.  C.  777,  1472. 

796.  Gifts  do  not  by  the  mere 
e'*ect  of  law  give  rise  to  any 
obligation  of  warranty  on  the 
part  of  the  donor,  who' is  deem- 
ed to  give  the  thing  only  in  so 
far  as  it  belongs  to  him. 

Nevertheless  if  the  cause  of 
eviction  arise  from  the  indebt- 
edness or  the  act  of  the  donor, 


he  is  obliged,  though  he  have 
acted  in  good  faith,  to  reim- 
burse the  donee  who  has  paid  to 
free  himself ;  unless  the  latter 
be  bound  to  make  such  payment 
in  virtue  of  the  deed  of  gift, 
either  by  law  or  by  agreement. 
Warranty  to  a  greater  or  less 
extent  may  be  stipulated  in 
gifts,  as  in  anv  other  contract. 
-C.  C.  1509, 1510,  1578. 

797.  A  universal  donee  tn^er 
vivos  of  j)resent  property  is  per- 
sonally liable  for  all  the  debts 
due  by  the  donor  at  the  time  of 
the  gift. 

A  donee  by  general  title  inter 
vivos  of  such  property  is  per- 
sonally liable  for  such  debt~s  in 
proportion  to  what  he  receives. 
— C.  C.  780,  825. 

798.  Nevertheless  the  donee, 
by  whatsoever  title,  may,  if  the 
things  given  be  sufficiently  par- 
ticularized in  the  gift  or  if  h? 
have  made  an  inventory,  free 
himself  from  the  debts  of  the 
donor  by  rendering  an  account 
and  giving  up  all  that  he  has 
received. 

If  ho  be  sued  hypothecarily 
only,  he  may,  like  any  other 
possessor,  free  himself  by  aban- 
doning the  immoveable  hypo- 
thecated, without  prejudice  to 
the  rights  of  the  donor,  towards 
whom  he  may  be  bound  to 
make  the  payment. 

799.  A  donee  by  particular 
title  iyiter  vivos  is  not  person- 
ally liable  for  the  debts  of  the 
donor.  In  case  of  an  hypothe- 
cary act  ion  he  may  abandon  the 
immoveable  charged,  like  any 
other  purchaser. 

SOO.  The  obligation  to  pay 
the  debts  of  the  donor  mav  be 
extended  or  limited  by  the  deed 
of  gift,  subject  to  the  legal  pro- 
hibitions concerning  future  and 
uncertain  debts. 

The  right  of  the  creditor  in 
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^cb  CAse  agaiast  the  donee  per- 
sonal Iv,  beyond  that  which  re- 
sults from  the  law,  in  governed 
by  the  rules  set  forth  a^  to  dele- 
gation and  indication  in  mat- 
ters of  payment  in  the  title  Of 
ObligaHons.—C.  C.  78.4,  1173 
et  8. 

801.  The  exception  of  par- 
ticular thingH,  whatever  may 
be  their  number  or  value,  in  a 
universal  gift  or  a  gift  by 
general  title,  does  not  exonerate 
the  donee  from  payment  of  the 
debts. 

80a.  The  creditors  of  the 
donor  have  a  right  to  demand 
the  separation  of  hi^i  property 
from  that  of  the  donee,  when- 
evt'r  the  latter  is  liable  for  the 
debt,  according  to  the  rules  laid 
down  in  the  preceding  title  as 
to  such  separations  in  matters 
of  succession.— 0.  C.  liW:),  2100. 

803.  If  at  the  time  of  the 
gift,  and  dednction  being  made 
of  the  things  given,  the  donor 
were  insolvent,  the  previous 
creditors,  whether  their  claims 
are  hypothecary  or  not,  may 
obtain  the  revoc«ition  of  the 
gift,  even  though  the  donee 
were  ignorant  of  the  in- 
solvency. 

In  the  case  of  insolvent 
tnxders,  gifts  made  by  them 
within  three  montlis  previous 
to  the  assignment,  or  the 
writ  of  attachment  in  compul- 
sory liquidation,  are  voidable, 
a4  presumed  to  be  fraudulent. 
-a  C.  1032  et  8. 

SfEOTION  IV. 

0/  registration  as  regards  gifts 
inter  vivos  in  particular, 

804.  Registration  of  gifts 
inter  vivos  in  the  offices  estab- 
lished for  the  registration  of 
real  rio'hts,  takes  the  place  of 


the  inscription  in  the  offices  of 
the  courts,  which  is  abolished. 

Gifts  of  immovables  must  be 
registered  in  the  office  of  the 
division  in  which  they  are  situ- 
ate ;  gifts  of  moveable  pro- 
perty, in  the  office  of  the  divis- 
ion where  the  donor  resided  at 
th-  time  of  the  gift.— C.  N.  039 ; 
C.  C.  941,  2092. 

»05.  The  effect  of  the  regis- 
tration of  gifts  inter  ihvos  and 
of  the  neglect  of  such  registra- 
tion, is  regulated,  as  to  immove- 
ables and  real  rights,  bv  the 
general  laws  concerning  the  re- 
gistration of  such  right-s. 

Beyond  this  the  registration 
of  gifts  is  required  particularly 
in  the  interest  of  the  heirs  and 
the  legatees  of  the  donor,  his 
creditors  and  all  others  inter- 
ested,according  to  the  following 
rules. 

HOG.  All  gifts  inter  xdvos,  of 
moveable   or  immoveable  pro- 
perty, even  those  which  are  re- 
muneratory,must  be  registered; 
save  the  exceptions  contained 
in  the  two  following  articles. 
The  donor  himself  cannot  set  up 
the  want  of  registrat  ion,  neither 
can  the  donee  or  his  heirs  ;  but 
it  may  be  set  up  by  any  person 
.entitled    to  do  so    under    the 
I  general   registry  laws,   by  the 
heir  of  the  donor,  by  his  univer- 
sal or  his  piirticular  legatees,  by 
his  creditors,  even  thougli  they 
be  posterior  and  not  hypothe- 
cary, and  by  all  other  persons  in- 
terested iii  having  the  gift  de- 
clared void.-C.   N.  Wl ;  C.  C. 
777.  2098. 

807.  Gifts  made  in  the  direct 
line  by  contract  of  marriage, 
are  not  affected  by  want  of  re- 
gistration further  than  they 
may  be  under  the  general  re- 
gistry laws. 

All  other  jifts  in  contracts  of 
marriage,  even  between  future 
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consorts,  or  in  contemplation  of 
death,  and  all  other  gfirs  in  the 
direct  line,  remain  subject  to 
repristration  in  the  Bame  man- 
ner as  gifts  in  general.— C.  C. 
0S8. 

808.  Gifts  of  moveable  ef- 
fects whether  universal  or 
particular,  are  exempt  from 
registration  when  they  are  fol* 
lowed  by  actual  delivery  and 
public  possession  by  the  donee. 
-C.  C.  988. 

800.  Gifts  are  subject  to  the 
rules  concerning  registration  of 
real  rights  contained  in  the 
eighteenth  title  of  this  book, 
and  are  no  longer  subject  to  the 
rules  which  governed  inscrip- 
tions in  the  prothonotary  s 
office. 

810.  The  donor  is  not  liable 
for  the  consequences  of  the 
want  of  registration,  although 
he  has  bound  himself  to  effect 
it. 

Married  women,  minors  and 
interdicted  persons  cannot  be 
relieved  from  the  failure  to  re- 
gister the  gift,  but  they  have 
their  recourse  against  those 
who  neglected  to  effect  such  re- 
gistration. 

Husbands,  tutors,  adminis- 
trators, and  others  whose  duty 
it  is  to  attend  to  such  registra- 
tion, cannot  avail  themselves  of 
the  absence  of  it.— C.  N.  940, 
941,  942. 

SECTION  V. 

Of  the  Bevocati07i  of  Gifts. 

811.  Gifts  inter  vivos  ac- 
cepted are  liable  to  be  revoked  : 

1.  By  reason  of  ingratitude 
on  the  pari  of  the  donee  ; 

2.  By  means  of  the  resolutive 
condition,  in  cases  where  it  may 
be  validly  stipulated : 

3.  For  the  other  legitimate 
causes  by  which  contracts  may 


be  annulled,  unless  some  parti- 
cular exception  is  applicable.— 
C.  N.  953.  966. 

812.  In    gifts,     the    suhse- 

auent  birth  of  children  to  the 
onor  does  not  constitute  a  re- 
solutive  condition,  unless  it  is 
so  stipulated.— C.  N.  900,  968. 

813.  Gifts  may  be  revoked 
by  reason  of  ingratitude,  with- 
out a  stipulation  to  that 
effect : — 

1.  If  the  donee  have  at- 
tempted the  life  of  the  donor ; 

2.  If  he  have  been  guiltv  to- 
wards him  of  ill-usage,  crimes 
or  grievous  injuries ; 

3.  If  he  refuse  him  mainte- 
nance, regard  being  had  to  the 
nature  oi  the  gift  and  the  cir- 
cumstfinces  of  the  parties. 

Gifts  by  contract  of  marriage 
are  subject  to  this  revocation, 
and  so  are  remuneratory  or 
onerous  gifts  in  so  far  as  they 
exceed  the  value  of  the  services 
or  of  the  charges.— C.  N.  955, 
966,959. 

814.  The  demand  of  revo- 
cation on  the  ground  of  in- 
gratitude must  be  made  with- 
in a  y^r  from  the  date  of  the 
offence  imputed  to  the  donee, 
or  within  a  year  from  the  day 
when  such  offence  became 
known  to  the  donor. 

Such  revocation  cannot  be 
demanded  by  the  donor  against 
the  heirs  of  the  donee,  nor  by 
the  heirs  of  the  donor  against 
the  donee  or  his  heirs,  unless 
the  action  has  been  commenced 
by  the  donor  ag^ainst  the  donee 
himself,  or  unless  in  the  second 
case,  the  donor  died  within  a 
year  after  the  offence  was  com- 
mitted or  became  known  to 
him.— C.  N.  955,  957. 

815.  Revocation  on  the 
ground  of  ingratitude  does  not 
prejudice  alienations  made  by 
the  donee,   nor  hypothecs  or 
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Other  charges  created  by  him, 
previoaslT  to  the  registration 
of  the  juagment  of  revocation, 
when  the  purchaser  or  creditor 
has  acted  m  good  faith. 

In  cases  of  revocation  on  the 
^und  of  ingratitude  the  donee 
18  condemned  to  restore  the 
thing  given,  if  it  be  still  in  his 
possession,  together  with  its 
fruits  from  the  date  of  the 
Jadicial  demand ;  if  he  have 
alienated  it  since  such  demand, 
he  is  condemned  to  restore 
what  it  was  worth  at  the  time 
of  the  demand.— C.  N.  055,  956, 

816.  Gifts  cannot  be  revoked 
bv  reason  of  the  non-fulfllment 
of  obligations  entered  into  by 
the  donee,  as  charges  or  other- 
wise, unless  the  revocation  is 
stipulated  in  the  deed;  and 
snch  revocation  is  subject  in  all 
respects  to  the  same  rules  as 
the  dissolution  of  sale  in  de- 
fault of  payment  of  the  price, 
without  the  necessity  of  any 
preliminary  condemnation  ob- 
liging the  donee  to  the  fulfil- 
ment of  his  obligations. 

The  stipulation  of  all  other 
resolutive  conditions  when 
l^aliy  made  has  the  same 
effect  in  gifts  as  in  other  con- 
tracta— C.  N.  053,  056;  G.  C. 
1686  ets. 

SECTION  VI. 

Of  Qifta  by  Cantrcuit  of  Mar 
riage.   Whether    of   Freaent 
Property  or  Made  xn  Contemn 
platian  of  Death. 

817.  The  rules  concerning 
gifts  inter  vivos  apply  to  those 
which  are  made  by  contract  of 
marriage,  with  snch  modifica- 
tions as  result  from  special  pro- 
vtoions.-0.  N.  1081,  lOMS. 

818.  Fathers  and  mothers, 


and  other  ascendants,  relations 
in  general,  and  even  sirangers, 
may,  in  a  contract  of  marriage, 
give  to  the  future  consorts  or 
to  one  of  them,  or  to  the  chil- 
dren to  be  born  of  their  mar- 
riage, even  with  Hubstltu- 
tion,  the  whole  or  a  portion  of 
their  present  property,  or  of  the 
property  thev  may  leave  at  their 
death,  or  or  both  together. — 
C.  N.  943, 1082,  1084,  ICSO ;  0.  O. 
772. 

819.  Subject  to  the  same 
mles,  when  particular  excep- 
tions do  not  apply,  future  con- 
torts may  likewise,  by  their 
contract  of  marriage,  give  to 
each  other,  or  one  to  the  other, 
or  to  the  cnildren  to  be  bom  of 
their  marriage,  property  either 
present  or  future.— G.  N.  948, 
1091. 

820.  Owing  to  the  favor  of 
marriiwe,  and  the  interest 
which  future  consorts  may  have 
in  arrangements  made  in 
favor  of  third  persons,  it  is 
lawful  for  relations,  for  strang- 
ers, and  for  the  future  consorts 
themselves,  to  make  in  a  con- 
tract of  marriage,  whereby  the 
future  consorts  or  their  children 
are  benefited  by  the  same 
donor,  all  gifts  whatsover  of 
present  property  to  third  par- 
ties, whether  relations  or 
strangers. 

For  the  same  reasons,  the  as- 
cendants of  a  future  consort 
may,  in  a  contract  of  marriage 
by  which  he  also  is  benefited, 
make  gifts  in  contemplation  of 
death  in  favor  of  his  brothers 
or  sisters.  All  other  gifts  in 
contemplation  of  death  made  in 
favor  01  third  parties  are  void. 
-C.  N.  943. 

821.  Gifts  of  present  pro- 
perty by  contract  of  marriage 
are,  like  all  others,  subject  to 
acceptance  inter  vivos.     The 
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acceptance  is  presumed  in  the 
cases  mentioned  in  the  second 
section  of  this  chapter.  Third 
parties  not  present  to  the  deed 
may  accept  separately,  either 
before  or  after  the  marriage, 
frifts  made  in  their  favor.-  -C.  N. 
1087  ;  C.  C.  788. 

822.  Gifts  by  contract  of 
marriage  of  present  or  future 
property  are  valid,  even  as  re- 
gards third  parties  only  in  the 
event  of  the  marriasre  taking 
place.  If  the  donor  of  the  third 
party,  who  has  accepted  the 
gift,  die  before  the  marriage, 
the  gift  is  not  void,  hut  remains 
suspended  by  the  condition  that 
the  marriage  will  take  place.— 
C.  N.  1088. 

823.  Gifts  of  present  pro- 
perty by  contract  of  marriage 
cannot  be  revoked  by  the  donor, 
even  as  regard  third  parties 
benefited  who  have  not  yet  ac- 
cepted, unless  for  legal  grounds, 
or  by  reason  of  a  resolutive  con- 
dition validly  stipulated. 

Gifts  in  contemplation  of 
death,  made  by  such  hcts^  are 
irrevocable  in  so  far  that  the 
donor,  without  legal  grounds 
or  a  valid  resolutive  condition, 
cannot  revoke  them,  nor  dis- 
pose of  the  given  property  by 
gift  inter  vivos  or  by  will,  un- 
less it  is  in  small  amounts,  by 
way  of  recompense  or  other- 
wise. He  remains,  neverthe- 
less, owner  in  other  respects  of 
the  property  thus  given,  and 
may  dispose  of  it  by  onerous 
title  ana  for  his  own  benefit. 
Even  if  the  gift  in  contempla- 
tion of  death  be  universal,  he 
may  acquire  and  possess  pro- 
perty and  dispose  of  it  under 
the  foregoing  restrictions,  and 
may  contract,  otherwise  than 
by  gratuitous  title,  obligations 
which  affect  the  property  thus 


given.— C.  N.  1083;  C.  C.  808 
930. 

824.  It  may  be  stipulated 
that  a  gift,  either  of  present 
property  or  in  contemplation  of 
death,  made  in  a  contract  of 
marriage,  shall  be  suspended, 
revocable,  reducible,  or  subject 
to  changeable  or  indeterminate 
reservations  and  right-s  of  re- 
sumption, although  the  effect 
of  the  disposition  depend  upon 
the  will  of  the  donor.  If,  in  the 
case  of  reservations  and  of  a 
right  of  resumption,  the  donor 
do  not  exercise  his  right,  the 
donee  retains  the  full  benefit  of 
the  gift  to  the  exclusion  of  the 
heir  of  the  donor.— C.  N.  944, 
946,  1086,  1089,  1003 ;  C.  C.  782, 
783 

825.  Gifts  by  contract  of 
marriage  may  be  made  subject 
to  the  charge  of  paying  the 
debts  due  by  the  donor  at  the 
time  of  his  death,  whether  they 
are  determinate  or  not. 

In  universal  gifts  or  gifts  by 
general  title  of  future  property, 
or  of  present  and  future  pro- 
perty together,  this  obli^tion 
falls  on  the  donee  without 
stipulation  to  that  effect,  for 
the  whole  or  in  proportion  to 
what  he  receives.— C.  N.  947, 
1084  ;  C.  C.  7«4. 

826.  The  donee,  however, 
after  the  death  of  the  donor,  in 
gifts  made  wholly  in   contem- 

Elation  of  death,  and  so  long  as 
e  has  not  otherwise  accented, 
may  free  himself  from  the  aebts 
by  renouncing  the  gift,  after 
making  an  inventory  and  ren- 
dering an  account,  and  by  giv- 
ing back  any  property  of  the 
donor  remaining  in  his  posses- 
sion, or  which  he  may  have 
alienated  or  mixed  up  with  his 
own. 

827.  In  cumulative  gifts  of 
present  and  future  property  the 
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donee  may  also,  after  the  death 
of  the  donor  and  so  long  as  he 
has  not  accepted  otherwise  the 
gift  in  contemplation  of  death, 
free  himself  from  the  debts  of 
the  donor  other  than  those  for 
which  he  is  liable  under  the 
^ft  inter  vivos,  by  renouncing 
in  the  same  manner  the  gift  in 
contemplation  of  death,  to  re- 
strict himself  to  the  present 
property  given  him.— C.  N.1084. 

828.  The  donee  may  also  at 
the  Rame  time  renounce  the 
present  property  and  free  him- 
self from  all  liability,  by  mak- 
ing an  inventory,  rendering  an 
account,  and  returning  the  pro- 
perty given  in  the  manner  pro- 
vid(^  in  respect  of  gifts  in 
general.— C.  Cf.  798. 

820.  Notwithstanding  the 
rule  which  excludes  representa- 
tion in  the  matter  of  legacies, 
gifts  in  contemplation  of  death 
made  in  favor  of  future  consorts 
or  of  one  of  them,  by  their  as- 
cendants or  ol  her  relations,  or 
by  strangers,  are  always,  in  th** 
event  of  the  donor  surviving 
the  consort  benefited,  presumed 
to  be  made  in  favor  of  the 
children  to  be  born  of  the  mar- 
riage, unless  it  is  otherwise 
provided. 

The  gift  becomes  extinct  if 
when  the  donor  dies  neither  the 
consorts  or  consort  benefited, 
nor  any  children  of  theirs  be 
living.— C.  N.  1082. 

880.  Gifts  in  contemplation 
of  death  made  by  contract  of 
marriage,  may  be  expressed  in 
the  terras  of  a  gift,  of  an  ap- 
pointment of  heir,  of  an  assign- 
ment of  dowry  or  dower,  of  a 
legacy,  or  in  any  other  terms 
which  indicate  the  intentions 
of  the  donor.— C.  N.  967. 


CHAPTER  THIRD.. 

OP  WILLS.l 


1  As  to  SnaoeMioD  duties  or 
V.e.l«;«>V.o.l7. 


SECTION  I. 

0/  ihe  Capacity  to  give  and  to 
receive  by  will. 

831.  Evt»ry  person  of  full  age, 
of  sound  intellect,  and  capable 
of  alienating  his  property,  may 
dispose  of  it  freely  by  will, 
without  distinction  as  to  its 
origin  or  nature,  either  in  favor 
of  his  consort,  or  of  one  or  more 
of  his  children,  or  of  any  other 
person  capable  of  acquiring  and 
possessing,  and  without  re- 
serve, restriction,  or  limitation; 
saving  the  prohibitions,  restric- 
tions,  and  causes  of  nullity 
mentioned  in  this  code,  and  all 
dinposi tions  and  conditions  con- 
trary to  public  order  or  good 
moials.-C.  N.  901 ;  C.  C.  13, 
760. 

832.  The  capacity  of  married 
women  to  dispose  of  property 
by  will  is  established  in  the  first 
book  of  this  code,  in  the  title 
OfMarriage.-C,  N.  905;  C.  C. 

838.  Minors,  even  of  the  age 
of  twenty  years  and  over, 
whether  emancipated  or  not, 
are  incapable  of  bequeathing 
any  part  of  their  property.— C. 
N.  903,  901. 

834.  Tutors  and  curators 
cannot  bequeath  property  for 
the  persons  under  their  con- 
trol, either  alone,  or  conjointly 
with  such  persons. 

Persons  interdicted  for  im- 
becility, insanity  or|  madness 
cannot  dispose  of  property  by 
will.    The    will   of   a  prodigal 

.  Vide  55,  56  V.  o.  17  j  67  V-  o.  16;  68 
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made  subsequently  to  his  Inter- 
diction may  be  confirmed  or  not 
according  to  circumstances  and 
the  nature  of  the  dispositions. 
A  person  to  whom  an  adviser 
has  been  Judicially  appointed, 
whether  at  his  own  request  or 
upon  an  application  for  his  in- 
terdiction, may  validly  dispose 
of  property  by  wilL—C.  N.  901. 

835.  The  capacity  of  the 
testator  is  considered  relatively 
to  the  time  of  making  his  will ; 
nevertheless  a  will  made  pre- 
viously to  a  condemnation  from 
which  civil  death  results,  is 
without  effect  if  the  testator 
die  while  he  is  under  the  effect 
of  such  condem nation. —C.  C. 
96,  s.  2. 

836.  Corporations  and  per- 
sons in  mortmain  can  only  re- 
ceive by  win  such  property  as 
they  Uiay  legally  possess. — C,  C. 
366 

887.  Minors  and  interdicted 
or  Insane  persons,  though  in- 
capable of  bequeathing^  may 
receive  by  will. — C.  N.  wd. 

838.  The  capacity  to  receive 
by  will  is  considered  relatively 
to  the  time  of  the  death  of  the 
testator ;  in  legacies  the  effect 
of  which  remains  suspended 
after  the  death  of  the  testator, 
whether  In  consequence  of  a 
condition  or  in  the  cane  of  a 
legacy  to  children  not  yet  born, 
or  of  a  8Ut>stitution,  this  capa- 
city is  considered  relatively  to 
to  the  time  at  which  the  right 
comes  into  effect. 

Persons  benefited  by  a  will 
need  not  be  in  existence  at  the 
time  of  such  will,  nor  be  abso- 
lutely described  or  identified 
therein.  It  is  sufficient  that  at 
the  time  of  the  death  of  the 
testator  they  be  in  existence, 
or  that  they  be  then  conceived 
and  subsequently  born  viable, 
and  be  clearly  known  to  be  the 


persons  Intended  by  the  tes- 
tator. Even  in  the  case  of  sus- 
pended legacies,  alieadv  re- 
ferred to  in  this  article,  it 
suffices  that  the  legatee  be 
alive,  or  conceived,  subject  to 
the  condition  of  being  after- 
wards born  viable,  and  that  he 
prove  to  be  the  person  indi- 
cated, at  the  time  the  legacy 
takes  effect  in  his  favor.— C.  y, 
906 ;  C.  C.  60»,  900  et  s. 

839.  As  regards  testament- 
ary dispositions,  the  legal  pre- 
sumptions of  undue  influence 
and  want  of  will,  arising  from 
the  relation  of  priest  or  min- 
ister, physician,  advocate  or 
attorney,  in  which  the  legatee 
stands  toward  the  testator, 
have  been  destroyed  by  the 
introduction  of  tne  absolute 
freedom  of  disposing  of  pro- 
perty by  will.  Presumptions 
in  these  cases  are  to  be  estab- 
lished as  in  all  others.— C.  N. 
909 ;  C.  C.  769. 

SECTION  II. 

Of  the  Fomi  of  Wills. 

840.  Dispositions  in  con- 
templation of  death  made  of  a 
person's  whole  property,  or  of 
part  thereof,  in  legal  form  by 
will  or  covlicil,  and  whether 
they  are  expressed  in  the  terms 
of  an  appointment  of  heir,  of  a 
gift,  of  a  legacy,  or  in  other 
terms  indicating  the  intentions 
of  the  testator,  take  effeet  ac- 
cording to  the  rules  hereinafter 
laid  down,  as  universal  le- 
gacies, legacies  by  general  title, 
or  as  particular  legacies.— C.  N. 
967. 

841.  Two  or  mo7e  persons 
cannot  make  a  will  by  one  and 
the  same  act,  whether  In  favor 
of  third  persons  or  in  favor  of 
one  another.— C.  N.  966. 
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842.  Wills  may  be  made  ; 

1.  In  notarial  or  authentic 
form  ; 

2.  In  the  form  required  for 
holograph  wills  ; 

3.  In  writing  and  in  presence 
of  witnesses,  in  the  form  de 
rived  from  the  laws  of  England. 
—C.  N.  969. 

843.'  Wills  in  notarial  or 
authentic  form  are  received  be- 
fore two  notaries  or  before  a 
notary  and  two  wltnesues  ;  the 
testator,  in  their  presence  and 
with  them,  signs  the  will  or  de- 
clares that  he  cannot  do  so, 
after  it  has  been  read  to  him  by 
one  of  the  notaries  in  presence 
of  the  other  or  bv  the  notary  in 

Sresence  of  the  witnesses, 
lention  is  made  in  the  will  of 
the  observance  of  the  for- 
malities.-C.  N.  972  ;  C.  C.  1208, 

844.  Authentic  wills  must 
be  made  as  originals  remaining 
with  the  notary. 

The  witnesses  must  be  named 
and  described  in  the  will.  They 
most  be  of  the  male  sex,  of  full 
age,  and  must  not  be  civilly 
dead,  nor  sentenced  to  an  in- 
famous punishment. 

Aliens  may  serve  as  wit- 
nesses. 

The  clerks  and  servants  of 
the  notaries  cannot. 

The  date  and  place  of  its 
execution  must  be  stated  in  the 
will.-C.  N.  971,  972,  975,  880  ; 
C.  G.  36,  s.  4. 

845.  A  will  cannot  be  ex- 
ecuted before  notaries  who  are 
related  or  allied  to  the  testator 
or  to  each  other,  in  the  direct 
line,  or  in  the  degree  of 
brothers,  uncles,  or  nephews. 
The  witnesses,  however,  may 
be  related  or  allied  to  the 
testator,  to  the  notary,  or  to 
one  another. 

840.  Legacies  made  in  favor 
of  the  notaries  or  witnesses,  or 


to  the  wife  of  any  such  notary 
or  witness,  or  to  any  relation  of 
such  notary  or  witness,  in  the 
first  degree,  are  void,  but  do  not 
annul  the  other  provisions  of 
the  will. 

Testamentary  executors  who 
are  neither  benefited  nor  com- 
pensated by  the  will  may  serve 
as  witnesses  to  its  execution. 

847.  Wills  in  authentic  form 
cannot  be  dictated  by  signs. 

Deaf  mutes  and  others  who 
cannot  declare  their  will  by 
word  of  mouth,  may  do  so  if 
they  are  sufficiently  educated, 
by  means  of  instructions  writ- 
ten by  themselves  and  handed 
to  the  notary,  before  or  at  the 
execution  of  the  will. 

Deaf  mutes  and  such  persons 
as  cannot  hear  the  will  read, 
must  read  it  themselves,  ana 
aloud,  as  regard  those  who  are 
only  deaf. 

A  written  declaration  that 
the  deed  contains  the  will  of 
the  testator  and  is  prep&red  in 
accordance  with  his  instiuc- 
tions,  ma3  be  sul)stituted  for 
the  same  declaration  by  word 
of  mouth,  when  it  is  required. 

Mention  must  be  made  of  the 
observance  of  those  exceptional 
formalities  and  of  their  cause. 

If  the  deaf  mutes  and  others 
cannot  avail  themselves  of  the 
provisions  of  this  ai  tide,  they 
cannot  make  wills  in  the  au- 
thentic form. 

848.  Further  and  special 
provisions  exist  for  the  district 
of  Gaspe,  to  remedy  the  want 
of  notaries  for  the  execution  of 
wills  as  well  as  of  other  acts. 

Saving  these  provisions  of  a 
local  nature,  ministers  of  re- 
ligion cannot  replace  notaries 
in  the  execution  of  wills ; 
neither  can  they  serve  other- 
wise than  as  ordinary  wit- 
nesses. 
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849.  Wills  made  in  Lower 
Canada  or  elsewhere  by  military 
men  in  active  service  out  of 
garrison,  or  bv  mariners  during 
voyages,  on  board  shin  or  in 
hospital,  which  would  be  valid 
in  England  as  regards  their 
form,  are  likewise  valid  in 
Lower  Canada.-  C.  N.  981. 

850.  Holograph  wills  must 
be  wholly  written  and  signed 
by  the  testator,  and  require 
neither  notaries  nor  witnesses. 
They  are  subject  to  no  particu- 
lar form. 

Deaf  mutes  who  are  suf- 
ficiently educated,  may  make 
holograph  wills,  in  the  same 
manner  as  other  persons  who 
know  how  to  write.— C.  N.  970. 

861.  Wills  made  in  the 
form  derived  from  ihe  laws  of 
England,  whether  they  affect 
moveable  or  immoveable  pro- 
perty, must  be  in  writing  and 
>igned  at  the  end  with  the  sig- 
nature or  mark  of  the  testator, 
made  by  himself  or  by  another 
person  for  him  in  his  presence 
and  under  his  express  direction, 
which  signature  is  then  or  sub- 
sequently acknowledged  by  the 
testator  as  having  oeen  sub- 
scribed by  him  to  his  will  then 
produced,  iu  presence  of  at  least 
two  competent  witnesses  to- 
gether, who  attest  and  sign  the 
will  immediately,  in  presence 
of  the  tejitator  and  at  his  re- 
quest. 

Females  may  serve  as  attest- 
ing witnesses  and  the  rules 
concerning  the  competency  of 
witnesses  are  tbe  same  in  all 
other  respects  as  for  wills  in 
authentic  form. 

852.  Deaf  mutes  ctipable  of 
understanding  the  meaning  of 
a  will  and  the  manner  of  mak- 
ing one,  and  all  other  persons, 
whether  literate  or  not,  whose 
lafirmity    has     not     rendered 


them  incapable  of  so  under- 
standing or  of  expressing  their 
intentions,  may  dispose  of  pro- 
perty by  will  in  the  form  de- 
rived from  the  laws  of  England 
provided  their  intention  and 
the  acknowledgment  of  their 
signature  or  mark  are  mani- 
fested in  presence  of  witnesses. 

853.  In  wills  made  in  the 
last  mentioned  form,  legacies 
made  to  any  of  the  witnesses 
or  to  the  husband  or  wife  of 
any  such  witness  or  to  any  re- 
lations of  such  witness,  in  the 
first  degree,  are  void,  but  do 
not  annul  the  other  provisions 
of  the  will. 

The  competency  of  testa- 
mentary executors  to  serve  as 
witnesses  to  such  wills,  is  sub- 
ject to  the  same  rules  as  in 
wills  in  authentic  form. 

854.  In  holograph  wills, 
and  in  wills  made  in  the  form 
derived  from  the  laws  of  Eng- 
land, whatever  comes  after  the 
signature  of  the  testator  is 
looked  upon  as  a  new  act, 
which  in  the  former  case  must 
likewise  Xye  written  and  signed 
by  the  testator  or  signed  only 
in  the  latter.  In  this  latter 
case  the  attestation  of  the  wit- 
nesses must  follow  each  signa- 
ture of  the  testator  or  come 
after  the  last  as  witnessing  the 
whole  of  the  will  preceding 
such  signature. 

In  wills  made  in  either  of  the 
forms  mentioned  in  this  arti- 
cle, dat-e  and  place,  need  not  be 
mentioned  on  pain  of  nullity. 
The  judges  or  courts  must  de- 
cide in  each  case  whether  their 
absence  creates  any  presump- 
tion against  the  will  or  renders 
uncertain  any  of  its  particular 
provisions. 

The  will  need  not  be  signed 
upon  each  page. 

855.  The      formalities      to 


857 .  Article  857  of  the  Civil  Code 
it  amended  by  adding  thereto  the 
following  paragraph : 

**  When  any  person, who  has  had 
and  has  ceased  to  have  his  domicile 
in   the  Province  of  Quebec,   dies 
I  outside  the  said  province,  having 

I  made,  outside  the  said  province,  a 

Avill  which  is  valid  under  our  laws, 
I  a  such  person  leaves  property  in 

the  Province  of  Quebec,  such  will 
may  prove  in  this  province  in 
any  district  in  which  he  may  have 
left  property,  as  if  it  had  been 
made  and  such  person  had  had  hU 
domicile  therein/' — 2  Edic.  VII^ 
cap.  37. 
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which  wills  are  subjected  by  the 
provisions  of  the  present  sec- 
tion must  be  observed  on  pain 
of  nullity,  unless  there  is  some 
particular  exception  on  the  sub- 
ject. 

Nevertheless,  wills  purport- 
ing to  be  made  in  one  form, 
which  are  void  as  such  in  conse- 
quence of  the  inobservance  of 
some  formality,  may  be  valid  as 
made  in  anotner  form,  if  they 
contain  all  the  requisites  of  the 
latter.-C.  N.  1101  ;  C.  C.  1221. 

SECTION  III. 

Of  the  Probate  and  Proof  of 
Wills, 

956.  The  originals  and  legally 
certified  copies  of  wills  made  in 
authentic  form  make  proof  in 
the  same  manner  as  other  au- 
thentic writings. 

857.  Hologra^'h  wills  and 
those  made  in  the  form  derived 
from  the  laws  of  England,  must 
be  presented  for  probate  to  the 
court   exercising  superior  ori- 

?^inal  jurisdiction  in  the  district 
n  which  the  deceased  had  his 
domicile,  or,  if  he  had  none,  in 
the  district  in  which  he  died,  or 
to  one  of  the  judges  of  such 
court,  or  to  the  prothonotary  of 
the  district.  The  court,  or 
judge,  or  the  prothonotary,  re- 
ceives the  depositions  in  writ- 
ing and  under  oath  of  witnesses 
competedt  to  give  evidence, 
and  these  depositions  remain 
afiixed  to  the  original  will,  to- 

f  ether  with  the  judgment,  if  it 
ave  been  rendered  out  of  court, 
or  a  certified  copy  of  it,  if  it 
have  been  rendered  in  court. 
Parties  intere?-' 'fV  may  then 
obtain  certified  copies  of  the 
will,  the  proof  and  the  judg- 
ment, which  copies  are  authen- 
tic and  give  effect  to  the  will 


until  it  is  set  aside  upon  contes- 
tation. 

If  the  original  of  the  will  be 
deposited  with  a  notary,  the 
court  or  judge  or  the  prothono- 
tary, causes  such  original  to  be 
delivered  up.-C.N.  1007:  C.C.P. 
1367, 1430. 

H58.  The  heir  of  the  deceased 
need  not  be  summoned  to  the 
probate  thus  made  of  the  will, 
except  it  is  so  ordered  in  parti- 
cular cases. 

The  functionary  who  takes 
the  probate  takes  cognizance  of 
all  tnat  relates  to  the  wlil. 

The  probate  of  wills  does  not 
prevent  their  contestation  by 
persons  interested. 

859.  The  acknowledgment  of 
a  will  by  the  heir  or  by  any  in- 
terested, person  has  its  eit'ect 
against  him,  as  regards  his 
right  to  contest  its  validity 
subsequently,  but  does  not  pre- 
vent the  probate  and  the  de- 
positing of  the  will  with  the 
prothonotary  in  the  proper 
manner,  in  so  far  as  concerns 
other  parties  interested. 

860.  When  the  minute  or 
the  original  of  a  will  has  been 
lost  or  destroyed  by  a  fortuitous 
event,  after  the  death  of  the  tes- 
tator, or  has  been  withheld 
without  collusion,  by  an  advers- 
ary or  by  a  third  party,  the  will 
may  be  proved  in  the  manner 
provided  in  such  cases  for  other 
acts  and  writings  in  the  title 
0/  Obligations. 

If  the  will  have  been  destroy- 
ed or  lost  before  the  death  of 
the  testator  without  the  fact 
ever  having  come  to  his  know- 
ledge, it  may  be  proved  in  the 
same  manner  as  if  the  accident 
had  occurred  after  his  death. 

If  the  testator  knew  of  the 
destruction  or  loss  of  the  will 
and  did  not  provide  for  such 
destruction  or  loss,  he  is  held  to 
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have  revoked  it,  unless  he  sub- 1 
sequently  manifest  his  inten- 
tion of  maintaining  its  provis- 
lon8.--C.  C.  892,  s.  K  1233,  s.  6. 

86 1 .  In  cases  where,  in  con- 
formity with  the  preceding 
article,  a  non -produced  will  may 
be  judicially  proved,  a  probate 
of  it  may  also  oe  obtained,  upon 
petition  to  that  effect  and  posi- 
tive proof  both  of  the  facts 
which  justify  such  a  proceeding 
and  of  the  contents  of  the  wilL 
In  such  case  probate  of  the  will 
is  held  to  be  established  accord- 
ing to  the  proof  deemed  suffl- 
cient,  and  to  whatever  modifi- 
cations may  be  found  in  the 
judgment. 

862.  The  sufficiency  of  one 
witness  applies  to  the  probate 
and  proof  of  wills,  even  of  those 
lost  or  destroyed  if  the  court  or 
judge  be  satisfied.— C.  C.  P.  312. 

SEOTION  IV. 

Of  Legacies. 
§  1.-0/ legacies  in  general, 

863.  Testamentary  disposi- 
tions of  property  constitute 
legacies,  either  universal,  or  by 
general  title,  or  by  particular 
title.— C.  N.  1102;  C.  (5.  873. 

864.  The  property  of  a  de- 
ceased person  which  is  not  dis- 
posed of  by  will,  or  concerning 
which  the  disposition  of  his  will 
arc  wholly  without  effect,  re- 
mains in  his  abintestate  succes- 
sion, and  passes  to  his  lawful 
heirs.— C.  C.  597. 

865.  When  a  legacy  made 
subject  to  another  legacy  lap- 
ses, from  a  cause  dependent 
upon  the  legatee,  the  legacy  to 
which  it  is  thus  subject  does 
not  therefore  lapse,  but  is 
deemed  to  form  a  distinct  dis- 
position, charged  upon  the  heir 


or  legatee  to  whom  the  lapsed 
lefl»cy  accrues.— C.  G.  900  et  s. 

866.  The  legatee  may  always 
repudiate  the  legacy  so  long  as 
he  has  not  accepted  it.  The 
acceptance  may  be  either  ex- 
press or  implied.  Acceptance 
may  be  implied  from  the  same 
acts  as  in  abintestate  succes- 
sion. The  right  to  accept  a 
legacy,  not  previously  repudi 
ated,  passes  to  the  heirs  and 
other  legal  representatives  of 
the  legatee,  in  the  same  manner 
as  heritable  rights  derived  from 
the  law  alone.— G.  G.  645  et  s. 

867.  Tutors  and  curators 
may  accept  legacies,  subject  to 
the  same  restrictions  as  in  the 
case  of  abintestate  successions. 

The  capacity  of  minors  and  of 
persons  interdicted  for  prodi- 
gality, to  accept  legacies  for 
themselves,  is  governed  by  the 
rules  established  for  the  accept- 
ance of  successions. — G.  G.  3ul, 
643. 

868.  Accretion  takes  place  in 
favor  of  the  legatees  in  case  of 
lapsed  legacies,  when  such  lega* 
cies  are  made  in  favor  of  several 
persons  jointly. 

They  are  held  to  be  so  made 
when  they  are  created  by  one 
and  the  same  disposition  and 
the  testator  has  not  assigned  the 
share  of  each  co-legatee  in  the 
thing    bequeathed.    Directions 

given  to  divide  the  thing  jointly 
tsposed  of  into  equal  aliquot 
shares,  do  not  prevent  accretion 
from  taking  place. 

The  legacy  is  also  presumed 
to  be  made  jointly  when  a  thing 
which  cannot  be  divided  with- 
out deterioration  is  bequeathed 
by  the  same  act  to  several  per- 
sons separately. 

The  right  to  accretion  applies 
also  to  f^tts  inter  vivos  made  in 
f  .ivor  of  several  persons  jointly, 
when  some  of  the  donees  do 
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not  accept.— C.  N.  1014,  1045; 
C.  C.  OOOets.,  964. 

869.  A  testator  may  name 
leoatees  who  shall  be  merely 
fidnciary  or  simply  trastees  for 
charitable  or  other  lawful  pur- 
poses within  the  limits  permit- 
ted by  law  ;  he  may  also  deliver 
over  Dls  property  for  the  same 
objects  to  his  testamentary  ex- 
ecutors, or  effect  such  purposes 
by  means  of  charges  imposed 
upon  his  heirs  or  legatees. 

S70.  Payment  made  in  good 
faith  to  the  ostensible  heir,  or 
to  a  legatee  who  is  in  possession 
of  the  succession,  is  valid 
afcainst  the  heirs  or  legatees 
w^ho  present  themselves  after- 
wards ;  savinic  the  recourse  of 
the  latter  a^inst  him  who  has 
received  without  a  right  to  do 
8o.— C.  C.  1146. 

871.  Fruits  and  interest  aris- 
ing from  the  thing  bequeathed 
accrue  to  the  benefit  of  the  lega- 
tee from  the  time  of  the  death 
of  the  testator,  when  the  latter 
haK  expressly  declared  in  the 
will  his  intention  to  that  effect. 

Life-rents  or  pensions,  be- 
queathed by  way  of  mainten- 
ance, also  begin  from  the  date 
of  the  testator's  death. 

In  all  other  cases,  fruits  and 
interest  do  not  accrue  until 
they  are  judicially  demanded, 
or  until  the  debtor  of  the  legacy 
is  put  in  default— 0.  N.  1015. 

872.  The  rules  concerning  le- 
gacies and  the  presumptions  of 
the  testator's  intention,  as  well 
as  the  meaning  ascribed  to  cer- 
tain terms,  give  wa*  to  the  for- 
mal or  otherwise  sufficient  ex- 
pression of  such  intention, 
given  in  another  sense  or  with 
a  view  to  different  effects.  The 
testator  may  derogate  from 
these  rules  in  all  that  is  not 
contrary  to  public  order,  to 
good  morals,  to  any  law  con- 


taining a  prohibition  or  some 
other  applicable  declaration  of 
nullity,  or  to  the  rights  of  cre- 
ditors and  third  persons.-  C.  C. 

la 

§  2.-0/  univfraal  legacies  and 
legacies  by  general  title. 

878;  Universal  legacies  are 
testamentary  disposTtioiis  by 
which  the  testator  gives  to  one 
or  to  several  persons  the  whole 
of  the  property  he  leaves  at  his 
death. 

Legacies  are  only  by  general 
tlLlc  when  the  testator  be- 
queaths an  aliquot  part  of  his 
property,  as  a  half,  a  third,  or  a 
universality,  such  as  the  whole 
of  his  moveable  or  immoveable 
property,  or  the  whole  of  the 
private  property  excluded  from 
the  matrimonial  community,  or 
an  aliquot  part  of  any  such 
whole . 

All  other  legacies  are  by  par- 
ticular title. 

The  exception  of  particular 
things,  whatever  may  be  their 
number  or  value,  does  not  de- 
stroy the  character  of  universal 
legacies,  or  of  legacies  by 
general  title.— C^  N.  1003,  1010. 

874.  The  legatee  has  the 
same  delays  as  the  heir  to  make 
an  inventory  and  to  deliberate. 
If  he  have  not  assumed  his 
quality  within  the  delays,  and 
he  afterwards  sued  for  the 
debts  or  chaiges  attached  to  his 
legacy,  he  is  not  freed  from  the 
costs  by  his  renunciation,  any 
more  than  the  heir  would  be. — 
C.  C.  664  et  s.;  C.  C.  P.  177,  s.  1. 

875.  The  liability  of  a  uni- 
versal legatee,  or  of  a  legatee  by 
general  title,  or  by  particular 
title,  for  the  debts  and  hy- 
pothecs, is  explained  in  the 
title  Of  Successions  and  in  cer- 
tain  respects,   in   the  present 
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section,  and  also  in  the  title  Of 
usu/rtict-^C.  C.  472  et  s.,  735 
et  8. 

876.  The  lefratee  of  a  usu- 
fruct bequeathed  as  a  universal 
legacy,  or  as  a  legacy  b^  general 
title,  is  personally  liable  to- 
wards the  creditors  for  the 
debts  of  the  succession  even  for 
the  principal,  in  proportion  to 
what  he  receives ;  he  is  hy- 
pothecarily  liable  for  whatever 
claims  affect  the  immoveables 
included  in  his  share,  as  any 
other  legatee  by  the  same  title, 
and  with  the  same  recourse. 
The  valuation  is  made  propor- 
tionat€Jy  between  him  and  the 
proprietor  in  the  manner  and 
according  to  the  rules  set  forth 
in  article  474.— C.  C.  472  et  s. 

877.  A  testator  may  change 
among  his  heirs  and  legatees 
the  manner  and  proportions  in 
which  the  law  holds  them  liable 
for  the  payment  of  the  debts 
and  legacies,  without  prejudice 
to  the  personal  or  hypothecary 
action  of  the  creditors  a^^ainst 
those  who  are  legally  subject  to 
the  right  claimed,  and  Having 
the  recourse  of  the  latter 
against  those  upon  whom  the 
testator  imposed  the  obliga- 
tion. 

878.  Universal  legatees  and 
legatees  by  general  title  cannot, 
after  acceptance,  free  them- 
selves from  personal  liability 
for  the  debts  and  legacies  im- 
posed upon  them  by  law  or  by 
the  will,  without  having  ob- 
tained benefit  of  inventory ; 
they  are  in  this  jespect,  and  in 
all  that  concerns  their  admin- 
istration, the  rendering  of  their 
account  and  that  discharge 
from  liability,  subject  to  the 
same  rules  as  the  heir,  and 
to  the  obligation  of  register- 
ing. 

(/Cgatees  by  particular  title 


upon  whom  the  will  imposes 
debts  and  charges  of  uncertain 
extent,  may,  in  the  same  man- 
ner as  the  heir  and  universal 
legatee,  accept  only  under  bene- 
fit  of  inventory.— C.  C.  660  et  s.; 
C.  C.  P.  1405  et  8. 

879.  The  creditors  of  a  suc- 
cession have  a  right  to  the  se- 
naration  of  property  against  a 
legatee  liable  for  a  debt,  in  the 
same  manner  as  against  an 
heir,  for  the  portion  in  which 
he  is  liable.— C.  C.  743,  1800, 
2106. 

§  3.-0/  legacies  by  particular 
tUle, 

880.  The  debts  of  a  testator 
must  in  all  cases  be  paid  in  pref- 
erence to  his  legacies. 

Particular  legacies  are  paid 
by  the  heirs,  or  universal  leg- 
atees, or  legatees  by  general 
title,  ench  in  the  proportion  for 
which  he  is  liable,  as  in  the  con- 
tribution to  the  debts,  and  the 
legatee  han  a  right  to  demand 
the  separation  of  property. 

If  the  legacy  be  imposed  upon 
one  particular  heir  or  legatee, 
the  personal  action  of  the  leg- 
atee Dv  particular  title  does  not 
extend  to  the  others. 

The  right  to  a  legacy  does  not 
carry  with  it  a  hypotliec  upon 
the  property  of  the  succession, 
but  the  testator,  whatever  may 
be  the  form  of  the  will,  may  se- 
cure it  by  a  special  hypotheca- 
tion requiring,  as  regards  the 
rights  of  third  parties,  that  the 
will  be  registered.— C.  N.  1017; 
C.  C.  472,  743,  2110et8. 

881.  The  bequest  of  a  thing 
which  does  not  belong  to  the 
testator,  wh«^ther  he  was  aware 
or  not  of  another's  right  to  it,  is 
void  even  when  the  thing  be- 
longs to  the  heir  or  legatee 
charged  with  the  payment  o(  it. 
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Ill 


The  legacy  Is  however  valid, 
and  is  equivalent  to  the  charge 
of  procuring  the  thing  or  of 
paying  its  value,  if  such  appear 
to  have  been  the  intention  of 
the  testator.  In  such  case,  if 
the  thing  bequeathed  belong  to 
the  heir  or  tne  legatee  chained 
with  the  payment  of  it,  whether 
the  fact  was  known  or  not  to 
the  testator,  the  particular  leg- 
atee is  seized  of  the  ownership 
of  his  legacv.-C.  N.  1021. 

882.  If  the  thing  bequeathed 
belonged  to  the  testator  for  a 
part  only,  he  is  presumed  to 
have  bequeathed  only  the  part 
which  belonged  to  him  even 
when  the  remainder  belongs  to 
the  heir  or  principal  legatee, 
unless  his  intention  to  the  con- 
trary is  manifest. 

The  same  rule  applies  to  the 
bequest  made  by  one  of  the 
consorts  of  a  thing  belonging  to 
the  community ;  saving  the 
right  of  the  legatee  to  the  whole 
of  the  thing  bequeathed  uuder 
the  circumstances  enumerated 
in  the  title  concerning  marriage 
covenants,  and  generally  in  the 
case  of  the  following  article.— 
C.  C.  1293. 

883.  If  the  testator  since  the 
making  of  the  will  have  be- 
come, wholly  or  in  part,  owner 
of  the  thing  bequeathed,  the 
legacy  is  valid  as  regards  what- 
ever remains  in  his  succession, 
notwithstanding  the  provisions 
contained  in  the  preceding 
article;  excepting  the  case  in 
which  the  thing  remains  in  the 
succession  only  by  reason  of  the 
nullity  of  a  subsequerft  vo- 
luntary alienation  of  it  by  the 
tcstator.~C.  N.  1021;  C.  C. 
897. 

884.  When  a  legacy  by  par- 
ticular title  comprises  a  uni- 
versality of  assets  and  liabili- 
Ues,  as  for  example  a  ^rtain 


succession,  the  legatee  of  such 
universality  is  held  personally 
and  alone  for  the  debts  con- 
nected with  it,  without  pre- 
judice to  the  rights  of  the 
creditors  against  the  beirs  and 
universal  legatees  or  legatees 
by  general  title,  who  have  their 
recourse  against  tlie  particular 
legatee. 

885.  In  the  case  of  insuffi- 
ciency of  the  property  of  the 
succession  or  of  the  heir  or 
legatee  liable  for  the  payment, 
the  legacies  entitled  to  pre- 
ference are  paid  first,  and  the 
remainder  is  then  divided  rate- 
ably  among  the  other  legatees 
in  proportion  to  the  value  of 
their  respective  legacies.  Leg- 
atees of  a  certain  and  deter- 
minate object  take  ic  without 
being  bound  to  contribute  to 
the  payment  '^f  the  other 
legacies  which  have  no  prefer- 
ence over  theirs. 

886.  To  obtain  the  reduction 
of  particular  legacies,  the 
creditors  must  first  have  dis- 
cussed the  heir  or  legatee  who 
is  personally  bound,  and  have 
availed  themselves  in  time  of 
the  right  to  separation  of  pro- 
perty. 

The  creditors  exercise  this 
reduction  against  each  of  the 
particular  legatees  for  a  share 
only,  in  proportion  to  the  value 
of  his  legacy,  but  the  particular 
legatees  may  free  tnemselves 
by  giving  up  the  particular 
legacies  or  their  value. 

887.  Creditors  of  the  suc- 
cession. In  the  case  of  reduc- 
tion of  particular  legacies,  have 
a  preferable  ri^ht  to  the  thing 
bequeathed,  over  the  creditors 
of  the  legatee,  as  in  the  case  of 
separation  of  property. 

A  particular  legatee  suffering 
such  reduction  has  his  recourse 
against  the  heirs  or  legatees 
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who  are  personally  liable,  and 
is  substituted  by  law  in  all  the 
rights  of  the  creditor  thus  paid. 

888.  When  ah  immoveable 
bequeathed  has  been  increased 
by  further  acquisitions  of  pro- 
perty, the  property  thus  ac- 
quired, even  if  it  be  contiguous, 
is  not  deemed  to  form  part  of 
the  legacy,  unless  from  its  des- 
tination and  the  circumstances 
it  may  be  presumed  that  the 
testator  intended  it  to  form  a 
mere  dependency,  constituting 
with  the  immoveable  bequeath- 
ed but  one  and  the  same  pro- 
perty. 

Buildings,  embellishments 
and  improvements  are  deemed 
to  be  adjuncts  of  the  thing  be- 
queathed.—C.  N.  1019. 

889.  If  before  or  since  the 
will,  the  immoveable  bequeath- 
ed have  been  hypothecated  for 
a  debt  of  the  testator  remaining 
still  due,  or  even  for  the  debt 
of  a  third  person  whether  it 
was  luiown  or  not  to  the  tes- 
tator, the  heir,  or  the  universal 
legatee,    or    the    legatee    by 

general  title  is  not  oound  to 
ischarse  the  hypothec,  unless 
he  is  obliged  to  do  so  by  the 
will.  A  usufruct  established 
upon  the  thing  bequeathed  is 
also  borne  without  recourse  by 
the  particular  legatee.  The 
same  rule  applies  to  servitudes. 
If,  however,  the  hypothecary 
debt  of  a  third  person,  of  which 
the  testator  was  ignorant, 
affect  at  the  same  time  the  par- 
ticular legacy  and  the  property 
remaining  in  the  succession, 
the  benefit  of  division  may 
reciprocally  be  claimed.— C.  N. 
1020;  C.  C.  741. 

890.  A  legacy  made  in  favor 
of  a  creditor  is  not  deemed  to 
be  in  compensation  of  his  claim, 
nor  th9it  in  favor  of  a  servant 


in  compensation  of  his  waares. 
-C.  N.  1023. 

§  4.-0/  t?ie  seizin  of  legatees. 

891.  Legatees  by  whatever 
title,  are  by  the  death  of  the 
testator,  or  by  the  event  which 
gives  e/fect  to  the  legacy, 
seized  of  the  right  to  the  tning 
bequeathed,  in  The  condition  in 
which  it  then  is,  together  with 
all  its  necessary  dependencies, 
and  with  the  right  to  obtain 
pa^rment,  and  to  prosecute  all 
claims  result  in{^  from  the 
legacy  without  being  obliged  to 
obtain  legal  delivery. 

8ECTIO>   V. 

Of  the  Revocation  and  Lapse  of 
Wills  and  Legacies. 

892.  Wills  and  legacies  can- 
not be  revoked  by  the  testator 
except  :— 

1.  By  means  of  a  subsequent 
will  revoking  them  either  ex- 

Sressly  or  by  the  nature  of  its 
ispositions  ; 

2.  By  means  of  a  notarial  or 
other  written  act,  by  which  a 
change  of  intention  is  expressly 
stated  ; 

3.  By  means  of  the  destruc- 
tion, tearing  or  erasure  of  the 
holograph  will,  or  of  that  made 
in  the  lorm  derived  from  the 
laws  of  England,  deliberately 
effected  by  him  or  by  his  order, 
with  the  intention  of  revoking 
it ;  and  in  some  cases  by  reason 
of  the  destruction  or  loss  of  the 
will  by  a  fortuitous  event  be- 
coming known  to  him,  as  ex- 
plained in  the  third  section  of 
the  present  chapter ; 

4.  By  his  alienation  of  the 
thing  bequeathed.— C.  N.  1035; 
C.  C.  756,  860. 

399.  ThQreyocationof  awUl 
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or  of  a  legacy  may  also  be  de- 
manded :— 

1.  On  the  sround  of  the  com- 

Slicity  of  tiie  legatee  in  the 
eath  of  the  testator,  or  by 
reason  of  grievous  injury  done 
to  his  memory,  in  the  same 
manner  as  in  the  case  of  legal 
succession,  or,  if  the  legatee 
hindered  the  revocation  or 
modification  of  the  will  ; 

2.  By  reason  of  the  resolutive 
condition ;— Without  prejudice 
to  the  causes  for  which  the 
Talidiiy  of  the  will  or  legacy 
may  be  impugned. 

The  subsequent  birth  of  chil- 
dren to  the  testator  does  not 
affect  the  revocation. 

Enmitv  springing  up  between 
him  ana  tne  legatee  does  not 
establish  a  presumption  of  re- 
vocation.-C.  N.  1046, 1047 ;  C.  C. 
610. 

894.  Subsequent  wills  which 
do  not  revoke  the  preceding 
ones  in  an  express  manner,  an- 
nul only  such  dispositions 
therein  as  are  inconsistent  with 
or  contrary  to  those  contained 
in  the  later  wills.— C.  N.  10H6. 

895.  A  revocation  contain- 
ed in  a  subsequent  will  retains 
its  full  effect,  although  such 
will  should  remain  inoperative 
by  the  reason  of  the  incapacity 
of  the  legatee  or  of  his  refusal 
to  accepr. 

A  revocation  contained  in  a 
w^ill  which  is  void  by  reason  of 
Informality,  is  also  void.— C.  N. 
1037  ;  C-  C.  1221. 

890.  In  the  absence  of  ex- 
press dispositions,  the  circum- 
stances and  the  indications  of 
the  intention  of  the  testator  de- 
termine whether,  upon  the  re- 
vocation of  a  will  which  re- 
vokes another  will,  the  former 
will  revives. 

897.  Every  alienation  by 
the  testator  of  the   right  of 


ownership  in  the  thing  be- 
queathed, even  in  a  case  of 
necessity,  or  by  forced  means, 
or  with  right  of  redemption  re- 
served, or  by  exchange  carries 
with  it,  unless  he  has  other- 
wise provided,  a  revocation  of 
the  will  or  legacy  for  all  that 
has  been  thus  disposed  of,  even 
though,  if  it  were  voluntary, 
the  alienation  be  void. 

The  revocation  subsists  al- 
though the  thing'  should  after- 
wards have  returned  into  the 
hands  of  the  testator,  unless  he 
appears  to  have  intended  the 
contrary.— C.  N.  1038 ;  C.  C.  883. 

898.  A  person  cannot,  other- 
wise than  by  the  etiect  of  gifts 
in  contemplation  of  death  made 
by  contract  of  marriage,  forego 
his  right  to  dispose  of  his  pro- 
perty oy  will  or  by  gift  in  con- 
templation of  death,  or  to  re- 
voke his  testamentary  disposi- 
tions. Nor  can  a  person  sub- 
ject the  validity  of  any  future 
will  to  formalities,  expressions 
or  signs  not  required  bv  law,  or 
to  other  derogatory  clauses. — 
C.  C.  82:3. 

899.  Heirs  cannot  be  ex- 
cluded from  successions,  unless 
the  act  excluding  them  is 
clothed  with  all  the  formalities 
of  a  will. 

900.  Every  testamentaiy 
disposition  lapses  if  the  person 
in  whose  favor  it  is  made  do 
not  survive  the  testator.— C.  N. 
1039  ;  C.  C.  838,  86.5,  868. 

901.  Every  testamentary 
disposition  made  under  a  con- 
dition which  depends  on  an  un- 
certain event,  lapses  if  the 
legatee  die  before  tne  fulfilment 
of  the  condition.-C.  N.  1040. 

002.  Conditions  which  are 
intended  by  the  testator  to 
suspend  only  the  execution  of  a 
disposition,  do  not  prevent  the 
legatee    from    having    an   ac- 
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quired  right  tranBmissible  to 
his  heirs.-C.  N.  1041. 

908.  A  legacy  lapses  if  the 
thing  bequeathed  perish  tot-ally 
during  the  lifetime  of  the  testa- 
tor. 

The  loss  of  a  th  ing  bequeathed 
which  happens  after  the  death 
of  the  testator  falls  upon  the 
legatee,  except  cases  wherein 
the  heir  or  otner  holder  may  be 
responsible  according  to  the 
rules  applicable  generally  to 
things  which  form  the  suDJect 
of  obligations.-C.  N.  1042. 

904.  A  testamentary  disposi- 
tion lapses  when  the  legatee 
repudiates  it  or  is  incapable  of 
receiving  under  it.--C.  N.  1043. 

SECTION   VI. 

Of  Teaiamentary  Executors. 

905.  A  testator  may  name 
one  or  more  testamentary  ex- 
ecutors, or  provide  tor  the  man- 


ner in  which  they  shall  be  ap- 
pointed ;  he  may  also  proviae 
lor    their    buccessive     replace- 


ment. 

Hell's  or  legatees  may  law- 
fully be  appointed  testamentary 
executors. 

Creditors   of  the    succession . 
may  be  executors  without  for- 
feiting their  claims. 

Single  women  or  widows  may 
also  be  charged  with  the  execu- 
tion of  wills. 

The  courts  and  judges  cannot 
appoint  nor  replace  testament- 
ary executors,  except  in  the 
cases  specified  in  article  924. 

If  there  be  no  testamentary 
executors,  and  none  have  been 
appointed  in  the  manner  in 
which  thev  may  be,  the  execu- 
tion of  vtne  will  devolves  en- 
tirely upon  the  heir  or  the 
legatee  who  receives  the  suc- 


cession.—C.  N.  1025 ;   C.  C.  899, 
023. 

906.  Married  women  cannot 
accept  testamentary  executor- 
ship without  the  consent  of 
th*  ir  husbands. 

Single  women  and  widows 
who  marry  while  they  are  testa- 
mentary executors,  do  not  for- 
feit their  office  by  mere  opera- 
tion of  law,  even  though  they 
have  entered  into  community 
of  property  with  their  hus- 
bands, but  they  retfuire  the 
consent  of  the  latter  to  continue 
the  exercise  of  such  office. 

A  testamentary  executrix, 
separated  as  to  property  from 
her  husband,  either  oy  contract 
of  marriage  or  by  Judgment, 
may,  if  he  refuse  the  consent 
necessary  for  her  to  accept  or 
to  exercise  the  office,  ontain 
judical  authorization  as  in  the 
cases  provided  for  in  article  178. 
— C.  N.  1029  ;  C.  C.  177. 

907.  Minors  cannot  act  as 
testamentary  executors  even 
with  the  authorization  of  their 
tutors. 

Nevertheless,  emancipated 
minors  may  do  so,  provided  the 
executorships  be  of  small  im- 
p  rtanee  in  proportion  to  their 
means.— C.  IS.  1030. 

908.  The  incapacity  of  cor- 
porations to  execute  wills  is  de- 
clared in  the  first  book. 

Persons  who  compose  a  cor- 
poration, or  Kuch  persons  and 
their  successors,  may  be  ap- 
pointed to  execute  wills  in  their 
purely  personal  capacity,  and 
may  act  in  that  behalf  if  such 
api>ear  to  have  been  the  inten- 
tion of  the  testator,  although 
he  mav  have  designated  them 
solely  f)y  the  appellation  which 
belongs  to  them  in  their  corpor- 
ate capacity. 

The  same  rule  applies  to  per- 
sons  designated   by   the  title 
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which  belongs  to  their  office  or 
position,  and  to  their  succes- 
sors.-C.  C.  365. 

900.  Subject  to  the  preced- 
ing provisions,  persons  v  ho  can- ' 
not  obligate  themselves  cannot  | 
be    testamentary    executors.— 
C.  N.  1028. 

910.  No  person  can  be  com- 
pelled to  accept !  he  office  of  tes- 
tamentary executor. 

Its  duties  are  performed  gra- 
luitously,  unless  the  testator 
has  pro  ided  for  their  remuner- 
ation. 

If  a  legacy  made  in  favor  of  a 
testamentary  executor  have  no 
other  cauRc  than  such  remuner- 
ation, and  he  do  not  accept  the 
office,  t':e  legacy  lapses  by 
reason  of  the  failure  of  the  con- 
dition. 

If  he  accept  the  legacy  thus 
made,  he  is  presumed  to  have 
accepted  the  executorship. 

Testamentary  executors  are 
not  bound  to  l>e  sworn  :  nor  to 
give  security  unless  they  have 
accepted  with  that  condition. 

They  are  not  liable  to  coercive 
imprisonment.  C.  C.  981o  et  s.  ; 
C.  C.  P.  833,  8.  6. 

Oil.  A  testamentary  execu- 
tor who  has  accepted  the  office 
cannot  renounce  it  without  the 
authorization  of  the  court  or  of 
a  judge,  which  may  be  granted 
for  sufficient  cause ;  the  heirs 
and  legatees  and  other  execu- 
tors, if  there  be  any,  being  pre- 
sent or  having  been  dul  v  called. 

Difference  of  opinion  Between 
an  executor  and  the  majority  of 
his  co-executors,  as  to  the  exe- 
cution of  the  will  may  consti- 
tute a  sufficient  cause. 

912.  If  several  testamentanr 
executors  have  been  appointed, 
and  some  of  them  only,  or  even 
one  of  them  alone,  have  accept- 
ed, they  or  he  may  act  alone, 


unless  the  testator  has  other- 
wise ordained. 

In  like  manner,  if  severa 
have  accepted,  but  some  or  one 
only  of  them  survive,  or  retain 
the  office,  they  or  he  may  act 
alone  until  the  others  are  re- 
placed, in  the  cases  admitting 
of  it,  unless  the  testator  has  ex- 
pressed himself  to  the  contrary. 

918.  If  there  be  several  joint 
testamentary  executors,  with 
the  same  duties  to  perform, 
they  have  all  equal  powers  and 
must  act  together,  unless  the 
testator  has  otherwise  or- 
dained. 

Nevertheless  if  any  of  them 
l)e  absent,  those  who  are  in  the 
place  may  perform  alone  acts  of 
a  conservatory  nature  and 
others  requiring  dispatch. 

The  executors  may  also  act 
generally  as  attorneys  for  each 
other,  unless  the  intention  of 
the  testator  appears  to  the  con- 
trary and  sul)ject  to  the  respon- 
sibility of  the  one  who  grants 
the  power.  The  executors  can- 
not delegate  generally  the  exe- 
cution of  the  will  to  others  than 
their  co-executors,  but  they 
may  be  represented  by  attorney 
for  determinate  acts. 

Executors  exercising  these 
joint  powers,  are  jointly  and 
severally  bound  to  render  one 
and  the  same  account,  unless 
the  testator  has  divided  their 
functions  and  each  of  them  has 
kept  within  the  scope  assigned 
to  him. 

They  are  responsible  only 
each  for  his  share  for  the  pro- 
perty of  which  they  took  pos- 
session in  their  joint  capacity, 
and  for  the  payment  of  the 
balance  due,  saving  the  distinct 
liability  of  such  as  are  author- 
ized to  act  separately.— C.  N. 

losa 

914.  The  expenses  incuiTed 
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by  the  testamentary  executor 
in  the  fulfllment  of  his  duties 
are  borne  by  the  succession.— 
C.  N.  ICKU. 

01 5.  A  tcRtamentary  exe- 
cutor n»ay,  before  the  probnte 
of  the  will,  perform  acts  of  a 
conservatory  nature  or  which 
require  dispatch,  provided  he 
obtains  such  proi)ate  wittiout 
delay,  and  furnishes  proof  of  it 
when  required. 

016.  The  testator  may  limit 
the  obligation  incumbent  upon 
the  executor  of  making  an  in- 
ventory and  rendering  an  ac- 
count of  his  administration, 
and  even  free  him  from  it  en- 
tirely. 

This  discharge  does  not  re- 
lease him  from  the  payment  of 
what '  remains  in  bis  hands, 
unless  the  testator  intended  to 
leave  him  the  disposition  of  the 
property  without  responsi- 
bility, or  that  the  terms  ot  the 
iviU  otherwise  import  the  re- 
lease from  ^yment. 

017.  If,  having  accepted,  a 
testamentary  executor  refuse 
or  negleSt  to  act,  or  dissipate  or 
waste  the  property  or  other- 
wise exercise  his  functions  in 
such  a  manner  as  would  justify 
the  dismissal  of  a  tutor,  or  if 
he  have  become  incapable  of 
fulfiling  the  duties  of  his 
office,  he  ma^  be  removed  bj 
the  court  havmg  jurisdiction.  ' 

018.  Testamentary  execu- 
tors, for  the  purposes  of  the 
execution  of  the  will,  are  seized 
as  legal  depositaries  of  the 
moveable  property  of  the  suc- 
cession, and  may  claim  pos- 
session of  it  even  against  the 
heir  or  lejyjatee. 

This  seizin  la.sts  for  a  year 
and  a  day  reckoning  from  the 
death  of  the  testator  or  from 
the  time  when    the   executor 


was  no  longer  prevented  from 
taking  possession. 

When  his  duties  are  at  an 
end,  the  testamentary  executor 
musi  render  an  account  to  the 
heir  or  )f»gatep  who  receives  the 
succession,  and  pay  him  over 
the  balnnce  remaining  in  his 
hands.-C.  N.  1028, 108f. 

010.  The  testamentary  exe- 
cutor must  cause  an  inventory 
to  be  made  after  notifying  the 
heirs,  legatees,  and  other  inter- 
ested persons  to  be  present. 
He  may,  however,  perform  im- 
mediately  all  acts  of  a  con- 
servatory nature  or  which  re- 
quire despatch. 

He  attends  to  the  obsequies 
of  the  deceased. 

He  procures  the  probate  of 
the  will  nnd  its  registration 
when  necessary. 

If  the  validity  of  the  will  be 
contested  he  may  become  a 
party  to  support  it. 

He  pays  the  debts  and  dis- 
charges the  particular  legacies, 
with  the  consent  of  the  heir  or 
of  the  legatee  who  receives  the 
succession,  or,  after  calling  in 
such  heir  or  legatee,  with  the 
authorization  of  the  court. 

In  the  case  of  insufficiency  of 
monevs  for  the  execution  of  the 
will,  he  may,  with  the  same 
consent,  or  with  the  same 
authorization,  sell  moveable 
property  of  the  succession  to 
the  amount  required.  The  heir 
or  legatee  mav  however  pre- 
vent such  sale  by  tendering  the 
amount  required  for  the  exe- 
cution of  the  will. 

The  testamentary  executor 
may  receive  the  debts  due  and 
may  sue  for  their  recovery. 

He  may  be  sued  for  whatever 
falls  within  the  scope  of  his 
duties,  saving  his  right  to  call 
in  the  heir  or  the  legatee.— C.  N, 
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1081 ;   C,  C.  857  et  s.;   C  C.  P. 
1364,  lae?  et  8.,  1430. 

920.  The  powers  of  a  testa- 
mentary execator  do  not  pass 
by  mere  operation  of  law  to  his 
heirs  or  other  successors,  who 
are  however  boand  to  render 
an  account  of  his  administra- 
tion, and  of  whatever  they  mav 
themselves  have  actually  ad- 
ministered.—C.  N.  1032. 

921.  The  testator  may  modi- 
fy, restrict  or  extend  the  pow- 
ers, the  obligations  and  the 
seiiEin  of  the  testamentary 
executor,  and  the  duration  of 
his  functions.  He  may  con- 
stitute the  testamentary  exe- 
cutor an  administrator  of  his 
property,  in  whole  or  in  part, 
and  may  even  give  him  the 
power  to  alienate  it  with  or 
without  the  intervention  of  the 
heir  or  legatee,  in  the  manner 
and  for  the  purposes  deter- 
mined by  himself. 

922.  A  testator  cannot  ap- 
point tutors  to  minors  nor  cur- 
ators to  persons  requiring  their 
assistance  or  to  substitutions. 

If  he  have  assumed  to  ap- 
point persons  to  such  offices, 
the  speciHc  powers  given  to  the 
persons  thus  name<L  and  which 
he  might  have  conferred  upon 
them  without  such  designation, 
may  however  be  exercised  by 
them  as  executors  and  admin- 
istrators ot  the  will. 

The  testator  may  oblige  the 
heir  or  the  legatee,  in  certain 
cases,  to  take  the  advice  or  to 
obtain  the  sanction  of  the  tes- 
tamentary executors,  or  of 
other  persons.— C.  G.  249. 

923.  The  testator  may  pro- 
vide for  the  replacing  of  testa- 
mentary executors  and  ad- 
ministrators, even  successively 
and  for  as  long  a  time  as  the 
execution  of  the  will  shall  last, 
iwhether   by   directly  naming 


and  desig^iating  those  who 
shall  replace  them  himself,  or 
by  giving  them  power  to  ap- 
point substitutes,  or  by  indi- 
cating some  other  mode  to  be 
followed,  not  contrary  to  law. 
-C.  C.  905. 

924.  If  the  testator  desire 
that  the  appointment  or  the  re- 
placement should  be  made  by 
the  courts  or  judges,  the 
powers  necessary  for  such  pur- 
pose may  be  exercised  judicial- 
ly, the  heirs  and  legatees  in- 
terested being  flr^t  duly  noti- 
fied. 

When  testamentary  execu- 
tors and  administrators  have 
been  named  by  the  will,  and, 
in  consequence  of  their  refusal 
to  accept,  or  of  their  powers 
hav^ing  ceased  without  their 
being  replaced,  or  of  unforeseen 
circumstances  none  of  them 
remain,  and  it  is  impossible  to 
replace  them  under  the  terms 
of  the  will,  the  judges  and  the 
courts  may  likewise  exercise 
the  powers  necessary  to  do  so, 
provided  it  appears  that  the 
testator  intended  the  execution 
and  administraiion  of  the  will 
to  continue  independently  of 
the  heir  or  of  the  legatee,— C.  C 
905. 

CHAPTER  FOURTH. 

OF  SUBSTITUTIONS. 


SECTION  I. 

Rvlea  Concerning  the  Nature 
and  Forms  of  Substitutions 

925.  There  are  two  kinds  of 
substitutions : 

Vulgar  substitution  is  that 
by  which  a  person  is  called  to 
take  the  banefit  o(  the  disposl 
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tion  in  the  event  of  its  failure 
in  respect  of  the  person  in 
whose  favor  it  is  first  made. 

Fiduciary  Nubstitution  is  that 
in  which  the  person  receiving 
the  thing  is  charged  to  deliver  [ 
it  over  to  another  either  at  his  ' 
death  or  at  some  other  time. 

Substitution  takes  its  effect 
by  operation  of  law  at  the  time 
fixed  upon,  without  the  neces- 
sity of  any  delivery  or  other  act 
on  the  part  of  the  person 
charged  to  deliver  over.— C.  N. 
896,  8OT,  104«. 

026.  Fiduciary  substitutions 
include  vulgar'  su Institutions 
without  any  expressions  to  that 
effect  being  necessary. 

Whenever  the  vulgar  is  ex- 
pressly joined  to  the  fiduciary, 
to  meet  particular  cases,  the 
substitution  is  called  compen- 
dious. 

When  the  term  substitution 
is  used  alone,  it  applies  to  the 
flduciiry,  wi*-h  the  vulgar  at- 
tached to  it,  unless  the  nature 
or  terms  of  the  disposition  indi- 
cate the  vulgar  alone.— C.  C. 
933. 

027.  The  person  charged  to 
deliver  over  is  ca'led  the  insti- 
tute, and  the  one  who  is  en- 
titled to  take  after  him  is  called 
the  substitute.  When  there 
are  several  degrees  in  the  sub- 
stitution, the  substitute  who 
receives  under  the  obligation  of 
delivering  over  becomes  in  turn 
an  institute  with  regard  to  the 
substitute  who  comes  next. 

928.  A  substitution  may 
exist  although  the  term  usu- 
fruct be  used  to  express  the 
right  of  the  institute.  In  gen- 
eral the  whole  tenor  of  the  act 
and  the  intention  which  it  safil- 
ciently  expresses  are  consid- 
ered, rather  than  the  ordinary 
acceptation  of  particular  words, 
in  order  to  determine  whether 


there  is  substitution  or  not. — 
C.  C.  443. 

920.  Substitutions  may  be 
created  by  gifts  inter  Hvos, 
made  in  contracts  of  marriage 
or  otherwise,  by  gifts  in  con- 
templation of  death  made  in 
contracts  of  marriage,  or  by 
will. 

The  capacity  of  the  persons 
is  governed  in  each  case  by  the 
nature  of  the  act. 

The  disposition  which  creates 
the  substitution  may  be  con- 
ditional like  any  other  gift  or 
legacy. 

Substitutions  may  be  ap- 
pended to  dispositions  thMt  are 
either  universal,  or  by  general 
title,  or  bv  p-irticular  title. 

The  substitutie  need  not  be 
present  at  the  gift  infer  vii'os 
which  creates  the  substitution 
'in  his  favor  ;  he  need  not  even 
have  l)een  born  nor  conceived 
at  the  time  of  the  act.— C.  C. 
772. 

930.  Substitutions  made  by 
contract  of  marriage  are  irre- 
vocable like  gifts  made  in  the 
sa*ne  manner. 

Substitutions  made  by  other 
gifts  inter  vivos  may  be  re- 
voked by  the  donor,  notwith- 
standing* the  acceptance  by  the 
institute  for  himself,  so  long  as 
they  have  not  opened  ;  unless 
they  have  been  accepted  by  the 
substitute,  or  in  his  b'Jialf, 
either  formally  or  in  an  equi- 
valent manner,  as  in  gifts  in 
general. 

The  acceptance  made  for 
themselves  by  institutes,  even 
when  they  are  strangers  to  the 
donor,  also  renders  irrevocable 
the  substitution  in  favor  of 
their  children  born  or  to  be 
born. 

The  revocation  of  a  substi- 
tutio),  when  it  is  allowed,  can- 
not prejudice  the  institute  nor 
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his  heirs  by  depriving  them  of 
the  poesible  benefit  oi  the  lapse 
of  toe  substitution,  or  other- 
wise. On  the  contrary,  and 
although  the  substitute  might 
have  received  but  for  the  re- 
vocation, such  -revocation  goes 
to  the  profit  of  the  institute  and 
not  of  the  grantor,  unless  the 
latter  has  made  a  reservation 
to  that  elfect  in  the  act  creat- 
ing the  substitution. 

bnbstitutions  by  will  may  be 
revoked  like  all  other  testa- 
mentary dispositions. 

981.  Moveable  property  as 
well  as  immovenbles  may  be 
the  subject  of  substitutions. 
Unless  corporeal  moveables  are 
snblected  to  a  different  dis- 
position they  must  be  publicly 
sold  and  their  price  be  invrsted 
for  the  purposes  of  the  substi- 
tution. 

Ready  money  must  also  be 
invented  in  the  same  manner. 

The  investment  must  in  all 
cases  be  made  in  the  nsme  of 
the  substitution.— C.  C.  943, 
953.  s.  5,  981  (o). 

932.  Substitutions  created 
by  will  or  by  gift  inter  rifos 
cannot  exten  I  to  more  than 
two  degrees  exclusive  of  the 
institute  :— C.  N.  1049. 

933.  The  rules  concerning 
legacies  in  general  also  govern 
in  mutters  of  substitution  in  so 
far  as  they  are  applicable,  save 
in  excepted  cases. 

Substitution  by  gift  inter 
vivos,  like  those  created  by 
will  are  subject  to  the  same 
rales  as  legaci&««,  as  to  their 
opening,  and  after  they  have 
opened. 

Whatever  relates  to  the  form 
of  the  act,  and  the  acct'ptance 
and  prehension  of  the  property 
by  the  first  donee,  remains  sub- 
ject to  the  rules  which  belongs 
to  gifts  inter  vivos. 


An  acceptance  by  the  first  In- 
stitute under  the  gift  is  suill- 
cieut  for  the  substitutes,  if  thev 
avail  themselves  of  the  disposi- 
tion, and  if  it  had  not  been 
valid iv  revoked. 

If  the  gift  inter  vivos  lapse  in 
consequence  of  repudiation  or 
for  want  of  acceptance  on  the 
part  of  the  first  donee,  fiduciary 
substitution     does     not    take 

f>lace,  nor  does  the  vulgar  un- 
ess  the  donor  has  so  provided. 

934.  The  testator  may  im- 
pose a  substitution  either  upon 
the  donee  or  the  legatee  whom 
he  benefits,  or  upon  his  heir  on 
account  of  what  he  leaves  him 
as  such. 

935.  The  donor  In  an  act  in- 
ter vivos  cannot  subsequently 
create  a  substitution  of  the 
property  he  has  given,  even  in 
favor  of  the  children  of  the 
donee. 

Nor  can  he  reserve  the  right 
of  doing  so,  except  it  be  in  a 
contract  of  marriage.  The 
grantor  may  however  reserve 
to  himself,  in  all  ca^es,  the  right 
to  determine  the  proportions  in 
which  the  substitutes  shall  re- 
ceive. 

Nevertheless  the  donor  or 
testator,  may,  in  a  new  gift  in- 
ter vivos  of  other  property  to 
the  same  person,  or  in  a  will, 
create  a  substitution  of  the 
property  given  unconditionally 
in  the  first  gift ;  such  a  substi- 
tution  takes  effect  only  by  vir- 
tue of  the  acceptance  o^  the 
subsequent  disposition  of  which 
it  forms  a  condition,  and  does 
not  prejudice  the  rights  ac- 
quired by  third  parties. 

930.  Children  who  are  no^ 
called  to  the  substitution,  but 
are  merely  named  in  the  condi- 
tion without  being  charged  to 
deliver  over  to  others,  are  not 
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deemed  to  be  included  in  the 
disposition. 

037.  In  substitutions,  as  in 
other  legacies,  representation 
does  not  take  place,  unless  the 
testator  has  ordained  that  the 
property  shall  pass  in  the  order 
of  legitimate  successions,  or  his 
intention  to  that  effect  is  other- 
wise manifest. 

SECTION  II. 

Of  the  Regi8tratio7i  of  Substi- 
tutiona. 

ess.  Besides  the  effect  of 
registration  or  of  the  omission 
to  register,  as  regards  gifts  and 
wills  respectively  Us  such,  any 
of  these  acts  containing  fiduci- 
ary substitutions,  cither  in 
respect  of  moveable  or  Immove- 
able i^roperty,  must  be  regis- 
tered in  the  interest  of  the  sub- 
stitutes and  of  third  parties. 

Substitutions  in  tne  direct 
line  in  contracts  of  marriage, 
and  those  in  respect  of  corporeal 
moveables  accompanied  with 
actual  delivery  to  the  first  donee 
are  not  exempt  from  registra- 
tion. 

The  failure  to  register  substi- 
tutions operates  m  favor  of 
third  parties,  to  the  prejudice 
of  the  substitutes,  though  the 
latter  be  minors,  or  interdicted, 
or  not  yet  born,  and  even 
against  married  women,  and 
they  cannot  be  relieved  from  it ; 
savmg  their  recourse  against 
those  whose  duty  it  was  to  pro- 
cure the  registration.— C.  N. 
1069 ;  C.  C.  807,  808,  2108,  2109. 

039.  The  want  of  registra- 
tion may  be  invoked  against 
the  substitution  by  all  parties 
interested  who  are  not  within 
some  particular  exception. — 
C.  N.  941, 1070 ;  O.  C.  942. 

040.  Neither   the    grantor. 


nor  the  institute,  nor  their 
heirs  or  universal  legatees,  can 
avail  themselves  of  the  want  of 
registration,  but  it  may  be  in- 
voked by  those  who  have  ac- 
quired from  them  in  good  faith 
by  a  particular  title,  whether 
onerous  or  gratuitous,  and  by 
their  creditors.— C.  N.  941, 1070, 
1072. 

041.  The  registration  of 
acts  containing  substitutions 
takes  the  place  of  their  inscrip- 
tion in  the  ofiices  of  the  courts, 
and  of  their  judicial  publica- 
tion, which  formalities  are 
abolislied. 

Such  registration  must  be 
effected  within  six  months  from 
the  date  of  the  gift  inter  vivos, 
or  from  the  death  of  the  tes- 
ator.  The  effect  of  the  regis- 
tration of  gifts  inter  vivos  with- 
in such  delay,  as  regards  third 
parties  whose  claims  are  regis- 
tered, is  explained  in  the  title 
Of  registration  of  real  rights. 
As  regardii  all  other  parties, 
and  in  cases  of  substitution  by 
will,  registration  within  th 
same  delays  has  a  retroactiv 
effect  to  the  time  of  the  gift,  o 
to  that  of  the  death.  If  it  take 
place  subsequently,  its  effect 
commences  only  from  its  date. 

Nevertheless  the  special  de- 
lays established,  as  regards 
wills,  for  I  he  cases  where  the 
testator  dies  l)eyond  Canada,  or 
where  the  deed  has  been  con- 
cealed, apply  with  equal  retro- 
active effect  to  the  substitution 
contained  in  the  will  in  such 
cases. 

Substitutions  affecting  im- 
moveables must  be  registered 
in  the  registry  office  of  the 
division  in  which  they  are  situ- 
ated, and  also,  when  they  are 
created  by  gifts  made  in  con- 
templation of  death,  or  by  will, 
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at  the  registry  office  of  the 
domicile  of  the  grantor. 

If  it  affect  moveable  property, 
it  mast  be  registered  in  the 
registry  office  of  the  division  in 
which  the  donor  at  the  time  of 
the  donation,  or  the  testator  at 
the  time  of  his  death,  had  his 
domicile.— C.  N.  1069;  C.  C,  804, 
2063,  2002,  2110  et  s. 

942.  The  following  persons 
are  tK>und  to  reffister  substitu- 
tions, when  they  are  aware  of 
their  exist-ence,  namely  : — 

1.  The  institute  who  accepts 
the  gift  or  legacy. 

2.  The  substitute  of  age,  who 
is  himself  charged  to  deliver 
over. 

3.  Tutors  or  curators  of  the 
institute  or  of  the  substitutes, 
and  the  curator  to  the  substi- 
tution. 

4.  The  husband  for  his  wife 
who  is  so  bound. 

Those  who  are  bound  to  effect 
the  registration  of  the  substi- 
tution, and  their  heirs  and  uni- 
versal legatees,  or  legatees  by 
general  title,  cannot  avail  them- 
selves of  the  want  of  such 
registration. 

The  institute  who  has  ne- 
glected to  register  is  moreover 
subject  to  lose  the  fruits,  as  in 
the  case  of  neglect  to  have  an 
inventory  made.— C.  N.  941, 
1009,  1070,  1072,  1073 ;  C.  C.  939. 

943.  The  acts  and  declara- 
tions of  investment  of  the 
moneys  belonging  to  the  sub- 
stitution must  also  be  regis- 
tered within  six  months  from 
their  date. 

SECTION  II  r. 

Of  Sttbatituiions  Be/ore  Their 
Opening. 

944.  The  institute  holds  the 
'property  as  proprietor,  subject 


to  the  obligation  of  delivering 
over,  and  without  prejudice  to 
the  rights  of  the  substitute. 

945.  All  substitutes,  bom 
and  unborn,  are  represented  in 
all  inventories  and  partitions 
b^  a  curator  to  the  substitu- 
tion, appointed  in  the  manner 
established  as  regards  tutors. 
The  curator  to  the  substitution 
attends  to  the  interest  of  such 
substitutes  and  represents 
them  in  all  cases  in  which  his 
intervention  is  requisite  or 
proper. 

The  institute  who  neglects  to 
demand  this  nomination  may 
be  declared  to  have  forfeited  in 
favor  of  the  substitute  the 
benefit  of  the  disposition. 

All  persons  who  are  compet- 
ent to  demand  the  appomt- 
ment  of  a  tutor  to  a  minor  of  the 
same  family,  may  also  demand 
the  nomination  of  a  curator  to 
the  substitution.— R.  S.  Q.,art. 
5802;  C.  N.  1055,  1058,  1057; 
C.  C.  250  et  s.,  347  et  s.,  922  ; 
C.  C.  P.  1331,  lato. 

946.  The  institute  is  bound 
within  three  months  to  have  an 
inventory  made  at  his  own  ex- 
pense of  J  he  property  comprised 
in  the  substitution  as  well  as  a 
valuation  of  the  moveable 
effects,  if  they  have  not  already 
been  included  as  such  and 
valued  likewise  in  a  general  in- 
ventory of  the  property  of  the 
succession,  inaae  by  other  per- 
sons. All  persons  interested 
must  either  be  present  or  have 
been  notified  to  that  effect. 

In  default  of  the  institute, 
the  substitutes,  their  tutors  or 
curators,  and  the  curator  to  the 
substitution  have  the  right,  and 
are  bound,  except  the  substi- 
tutes when  they  are  not  obliged 
to  deliver  over,  to  cause  such 
inventory  to  be  made  at  the 
expanse  of  the  institute,  after 
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notifying  him,  and  all  others 
interested,  to  be  present. 

So  long  as  the  institute  fails 
to  have  such  inventory  and 
valuation  made  he  is  deprived 
of  the  fruits.— C.  N.  105H,  lOo:*, 
1060  ;  C.  C.  P.  1387  et  8. 

947.  The  institute  performs 
all  the  arts  that  are  necessary 
for  the  preservation  of  the 
property. 

He  is  liable  on  his  own  ac- 
count for  all  rights,  rents, 
charges  and  arrears  falling  due 
within  his  time.  He  makes  all 
payments,  receives  moneys  due 
and  reimbursementH,  invests 
capital  sums  and  exercises  be- 
fore the  courts  all  the  powers 
necessary  for  these  purpoHes. 

For  the  same  purposes  he 
makes  the  necessary  advances 
for  law  expenses  and  other 
necessar;j^  disbursements  of  an 
extraordinary  nature,  the 
amount  of  which  is  refunded 
to  him  or  his  heirs,  either  in 
whole  or  in  part,  according  to 
what  appears  to  be  equitable  at 
the  time  when  he  delivers  over. 

If  he  has  redeemed  rents  or 
paid  the  priiiciple  of  debts  due, 
without  having  I  een  charged 
to  do  so,  he  and  his  heirs  have 
aright  to  be  paid  back,  at  the 
same  time,  the  moneys  so  dis- 
bursed, without  interest. 

If  such  redemption  or  pay- 
ment have  been  made  in  anti- 
cipation without  sufficient  rea- 
son, and  would  not  have  been  ; 
demandable  at  the  time  of  the 
opening,  the  substitute  need 
not,  until  the  time  when  they 
would  have  become  exigible,  do 
more  than  pay  the  rents  or  in- 
terest.—C.  C.  P.  946. 

048.  The  rules  concerning 
indivision  set  forth  in  the  title 
Of  Successions y  apply  equally 
to  substitutions,  save  the  pro- 


visional nature  of  the  partition 
while  they  hist. 

In  the  case  of  forced  sale  of 
immoveables,  or  any  other  law- 
ful alienation  of  the  property 
comprised  in  a  substitution, 
and  in  the  case  of  redemption 
of  rents  or  capital  sums,  the 
institute,  or  the  testamentary 
executors  authorized  to  ad- 
minister in  his  place,  areboand 
to  inveKt  the  price,  in>the  inter- 
est of  the  substitutes,  wtNi  the 
consent  of  all  parties  inter- 
ested ;  or  upon  the  refusal  of 
such  parties,  the  investment  is 
made  under  judicial  authoriza- 
tion, obtained  after  due  notice 
to  them  being  given.— C.  C.  943, 
981(o)ets. 

040.  The  obligation  of  de- 
livering over  the  property  of 
the  substitution  in  an  undimin- 
ished state,  and  the  nullity  of 
all  his  acts  in  contravention 
thereof,  do  not  prevent  the 
institute  from  hypothecating 
or  alienating  such  property, 
without  prejudice  to  the  rights 
of  the  substitute  who  takes  it 
free  froni  all  hypor.hecs.  charges 
or  servitudes,'  and  even  from 
the  continuation  of  lease,  unless 
his  right  has  been  prescribed 
according  to  the  rules  contain- 
ed in  the  title  Of  Pi'escriptioti, 
or  unless  a  third  partv  has  a 
right  to  avail  himsel!  of  the 
wants  of  registration  of  the 
substitution.-C.  C.  2205,  2207. 

050.  Forc<'d  sales  under  ex- 
ecuiion,  or  bv  licitation,  are 
likewise  dissolved  in  favor  of 
the  substitute  by  the  opening 
of  the  substitution,  if  it  have 
been  registered, unless  the  sales 
comes  within  one  of  the  cases 
mentioned  in  article  953. — 
C.  C.  P.  781,  785. 

051.  The  institute  cannot 
compound  as  to  the  ownership 

of  the  property  in  such  a  man- 
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neraa  to  bind  the  substitute, 
except  in  cases  of  necessity, 
when  the  interests  of  the  latter 
are  concerned,  and  after  being 
jadicially  authorized  in  the 
manner  required  for  the  sale  of 
property  belonging  to  minors.— 
C.  C.  351  (o) :  C.  C,  P.  1341  et  s. 
952.  The  grantor  may  indef- 
initely allow  the  alienation  of 
the  property  of  the  substitu- 
tion, which  takes  place,  in  such 
case,  only  when  the  alienation 
is  not  made. 

^  953.  The  final  alienation  of 
the  property  of  substitution 
may  moreover  be  validly  effect- 
ed while  the  substitution  lasts  : 

1.  By  expropriation  for  public 
purposes  or  in  virtue  of  some 
Hpecial  law ; 

2.  By  forced  jndicial  sale  on 
account  of  a  debt  due  by  the 
grsuitor,  or  of  hypothecary 
claims  anterior  to  his  posses- 
sion. The  obligation  of  the  in- 
stitute to  discharge  the  debt  or 
hypothec  does  not  prevent  the 
sale  from  being  valid  in  this 
case  against  the  substitution, 
but  the  institute  in  liable  to- 
wards the  substitute  for  all 
damages ; 

3.  With  the  consent  of  all  the 
substitutes,  when  they  are  In 
the  exercise  of  their  rights.  If 
some  of  them  only  have  con- 

Oisented,  the  alienation  holds 
good  as  regards  thc^m  without 
prejudicing  the  others  ; 

4.  When  the  substitute  as 
heir  or  legatee  of  the  institute 

'•%.  is  answerable  to  the  purchaser 
for  the  eviction ; 

6.  A^  regard  moveable  things 
sold  in  conformity  with  sec- 
tion 1  of  this  chapter.— G.  C. 
031, 1600. 

954.  The  wife  of  the  insti- 
tute has  no  subsidiary  recourse 
against  the  property  of  substi- 
tutions for  the  securing  of  her 


dower  or  her  dowry.— C.  N. 
1054. 

955.  If  the  institute  deteri- 
orate, waste  or  dissipate  the 
property,  he  may  be  compelled 
to  give  securitv  or  to  allow  the 
substitute  to  be  put  in  posses- 
sion of  it  as  a  sequestator.— 
C.  C.  1824. 

950.  The  substitute  may, 
while  the  substitution  lasts,  dis- 
pose by  act  inter  vi'iH)8  or  by 
will  of  his  eventual  right  to  the 
property  of  the  substitution, 
subject  to  the  contingency  of 
it<s  lapsing,  and  to  its  ulterior 
effects  if  it  continue  beyond 
him. 

The  substitute  or  his  repre- 
sentatives may,  before  the  open- 
ing, perform  all  acts  of  a  con- 
servatory nature  connected 
with  his  eventual  right, 
whether  against  the  institute 
or  against  third  persons.— C.  C. 
2207 ;  C.  C.  P.  946. 

957.  The  substitute  who  dies 
before  the  opening  of  the  sub- 
stitution in  nis  favor,  or  whose 
right  to  it  has  otherwise  lapsed, 
does  not  transmit  such  ri^nt  to 
his  heirs,  any  more  than  in  the 
case  of  any  other  unaccrued 
legacy.— C.  C.  901. 

958.  As  regards  the  repairs 
which  the  institute  is  bound  to 
make,  and  the  reimbursements 
he  or  his  heirs  may  claim  for 
the  improvements  he  has  made, 
the  same  rules  apply  as  are  laid 
downforthe  emphyteutic  less- 
ee in  articles  581  and  582. 

959.  Judgments  obtained  by 
third  parties  against  the  insti- 
tute cannot  be  impugned  by  the 
substitutes,  on  the  ground  of 
the  substitution,  if,  in  the  same 
suits,  they,  or  their  tutors  or 
curators,  or  the  curator  to  the 
substitution,  besides  the  execu* 
tors  and  administrators  of  the 
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will,  if  there  were  any  In  func- 
tion, were  impleaded. 

If  the  substitutes,  or  tho^e 
who  may  be  thus  impleaded  in 
their  place,  have  not  been  in- 
cluded in  the  suit,  such  judg- 
ments may  be  impugned, 
whether  the  institute  has  or  has 
not  contested  the  action 
brought  against  him. 

960.  The  institute  may,  but 
without  prejudice  to  hin  credi- 
tors, deliver  over  the  property 
in  anticipation  of  the  appointed 
term,  unless  the  delay  is  for  the 
benefit  of  the  substitute. 

SECTION    IV. 

Of  ih^  Opetnng  of  Substitutions 
atid  the  Delivering  Over  of 
the  property. 

90 1.  When  no  period  is 
assigned  for  the  opening  of  a 
substitution  and  the  delivering 
over  of  the  property,  they 
take  place  at  the  death  of  the 
institute.— C.  N.  1053. 

962.  The  substitute  takes 
the  property  directly  from  the 
grantor  ana  not  from  the  insti- 
tute. 

The  substitute,  by  the  open- 
ing of  the  substitution,  in  his 
favor,  becomes  immediat-ely 
seized  of  the  property  in  the 
same  manner  as  any  other 
legatee ;  he  may  dispose  of  it 
absolutely  and  transmit  it  in 
his  succession,  if  he  be  not  pro- 
hibited from  doing  so,  or  if  the 
substitution  do  not  continue 
beyond  him. 

963.  If  by  reason  of  a  pend- 
ing condition  or  some  other 
disposition  of  the  will,  the 
opening  of  the  substitution  do 
not  tiike  place  immediately 
upon  the  death  of  the  institute, 
his  heirs  and  legatees  continue, 
until  the  opening,  to  exercise 


his  rights,  and  remain  liable 
for  his  obligations. 

964.  The  legatee  who  is 
charged  as  a  mere  trustee,  to 
administer  the  property  and  to 
employ  it  or  deliver  it  over  in 
accordance  to  the  will,  even 
though  the  terms  used  appear 
really  to  give  him  the  quality  of 
a  proprietor  subject  to  deliver 
over,  rather  than  that  of  a  mere 
executor  or  administrator,  does 
not  retain  the  property  in  the 
event  of  the  lapse  of  the  ulterior 
disposition,  or  of  the  impossi- 
bility of  applying  such  property 
to  the  purposes  intended,  unless 
the  testator  has  nuinifesced  his 
intention  to  that  effect.  The 
property  in  such  cases  passes  to 
the  heir  or  legatee  who  rocetves 
the  succession. 

965.  The  institute  or  his 
heirs  deliver  over  the  property 
together  with  his  accessories  ; 
they  render  the  fruits  and 
interest  accrued  since  the  open- 
ing, if  they  have  received  them, 
unless  the  substitute  after 
being  put  in  default  to  accept 
or  repudiate  the  legacy,  has 
failed  to  assume  the  quality. 

966.  If  the  institute  were  a 
debtor  or  a  creditor  of  the 
grantor  and  in  consequence  of 
his  accepting  as  heir,  as  uni- 
versal legatee,  or  as  legatee  by 
general  title,  confusion  take 
place  so  as  to  destrov  his  debt 
or  his  claim,  such  debt  or  claim, 
notwithstanding  such  con- 
fusion which  is  deemed  to  be 
only  temporary,  revives  be- 
tween the  substitute  and  the 
institute  or  his  heirs,  when  the 
property  comes  to  be  delivered 
over ;  except  as  to  interest 
up  to  that  time  for  which  the 
confusion  still  holds. 

The  institute  or  his  heirs  are 
entitled  to  the  separation  of 
property  in  the  prosecution  of 
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AMENDlifENT. 

61  VICTORIA,  CHAPTER  44. 

An  Act  to  amend  the  Civil  Code 
with  respect  to  substitu- 
tions. Assented  to  15th  Jan- 
uary, 1808. 

Her  Migesty,  by  and  with  the 
advice  and  consent  of  the 
Legislature  of  Quebec,  enacts 
as  follows : 

1.  The  following  article  is 
Inserted  in  the  Civil  Code,  after 
article  963 : 

J.*  V^Sa.  The  substituted  prop- 
'erty  may  likewise  be  definitely 
alienated  during  the  substitu- 
tion on  the  following  condi- 
tions : 

1.  Such  alienation  must  be  to 
the  advantage  of  the  institute 
and  of  the  substitute. 

2.  The  institute  and  curator 
must  be  authorized  by  the 
court,  by  ob8er\ing  the  formali- 
ties prescribed  in  articles  1341 
to  1361,  inclusively,  of  the  Code 
of  Civil  Procedure. 

3.  The  purchase  price  must 
be  employed  in  acconlance  with 
the  judge's  order  either  in  pay- 
ing the  debts  of  the  substitu- 
tion or  upon  immoveable  prop- 
erty in  this  province  or  on  first 
privilege  or  first  hypothec  upon 
immoveable  property  in  this 
Province,  valued  at  not  more 
than  three-fifths  of  the  munici- 
pal valuation,  which  valuation 
must  be  confirmed  by  an  expert. 

4.  If  the  purchase  price  be 
employed  at  the  same  time  as 
the  sale  of  the  substituted  im- 
moveable, the  purchaser  of  the 
property  is  bound  to  see  to  its 
employment,  and  he  shall  pay 
the  purchase  price,  as  the  case 
may  be,  into  the  hands  of  the 
vendor  of  the  immoveable  pur- 
chased to  acquit  the  purchase 


price  of  the  latter  or  into  the 
hands  of  the  borrower,  and  this 
employment  and  the  judge's 
order  must  be  mentioned  in  the 
acquittance  of  the  purchase 
price  of  the  substituted  im- 
moveable, in  order  to  render  the 
said  acquittance  valid. 

6.  If  the  employment  of  the 
purchase  price  is  not  made  at 
the  time,  the  said  purchase 
price  shall  be  depositcMl  by  the 
purchaser,  as  a  judicial  deposit, 
in  the  hands  of  the  protnono- 
tary  of  the  Superior  Court  of 
the  district  where  the  immove- 
able sold  is  situated,  and  the 
prothonotary  shall  hold  the  de- 
posit subject  to  the  employ- 
ment thereof  under  the  provi- 
sions of  this  article. 

6.  The  immoveables  acquired 
by  the  institute  or  the  purchase 
price  invested  in  mortgage,  as 
the  case  may  be,  are  subject  to 
the  substitution  in  the  same 
manner  as  the  immoveable  sold, 

7.  The  reimbursement  of  any 
capital  loaned  according  to  the 
provisions  hereof  shall  be  made 
to  lis  prothonotary  of  the 
Sui)eiior  Court  of  the  district 
where  the  substituted  property 
was  situated,  who  shall  receive 
such  capital  as  a  judicial  de- 
posit and  cannot  pay  it  out  ex- 
cept on  a  judge's  order  author- 
izmg  a  new  investment,  unless 
such  new  investment  has  been 
authorized  by  a  judge  before 
the  reimbursement  took  place. 

8.  In  the  case  of  judicial  de- 
posit the  acquittance  given  by 
the  prothonotary  shall  be  final 
and  shall  authorize  the  regis- 
trar to  effect  any  necessary 
radiation. 

9.  The  costs  incurred  for  the 
sale  and  investment  of  the  pur- 
chase price  shall  fall  upon  the 
institute.*' 
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their  claim,  and  may  retain  the 
property  until  they  are  paid. 

967.  InstituteB  vnoer  age, 
interdicted,  or  unborn,  or  un- 
der coverture,  are  not  rclievable 
from  the  non-fulfilment  of  the 
oblifcations  impoHed  upon  them, 
or  upon  their  husbands,  tutors 
or  curators  for  them,  by  this 
and  the  preceding  section : 
saying  their  recourse.— C.  N. 
1074. 

SECTION   V. 

OJ  the  prohibition  to  alienate, 

968.  The  prohibition  to 
alienate  contained  in  a  deed 
may,  in  certain  cases,  be  con- 
nected with  a  suk)6titution  or 
may  even  constitute  one. 

It  may  also  be  made  for  other 
motives  than  that  of  substitu- 
tion. 

It  may  be  stated  in  express 
terms,  or  may  result  from  the 
conditions  and  circumstances 
of  the  act. 

It  includes  the  prohibition  to 
hypothecate. 

Tn  gifts  inter  vivos  the  un- 
dertakinflT  by  the  donee  not  to 
alienate  nas  the  same  effects  as 
the  prohibition  by  the  donor, 

969.  The  cause  or  consider- 
ation of  the  prohibition  to 
alienate,  may  be  the  interest 
either  of  the  party  disposing, 
or  of  the  party  receiving,  or  it 
may  be  that  of  the  eubstitutes, 
or  of  third  parties. 

970.  The  prohibition  to 
alienate  things  sold  or  convey- 
ed by  purely  onerous  title  is 
void. 

971.  The  prohibition  to 
alienate  may  be  simply  con- 
firmatory of  a  substitution. 

It  may  constitute  one,  al- 
though express  terms  be  not 
used,  according  to  the  rules 
hereinafter  laid  down. 


972.  Although  the  motive 
of  the  prohibition  to  alienate 
be  not  exprt^ssed,  and  it  be  not 
declared  under  pain  of  nullity 
or  some  other  penalty,  the  in- 
tention of  Ihe  party  disposing 
suffices  to  give  it  efTect,  unless 
the  expressions  are  evidently 
within  the  limit s  of  mere  ad- 
vice. 

When  the  prohibition  is  not 
made  for  another  motive,  it  is 
interpreted  as  establishing  in 
favor  of  the  party  disposing 
and  his  heirs  a  right  to  get 
back  the  property. 

978.  if  the  prohibition  to 
alienate  be  made  in  favor  of 
persons  who  are  designated,  or 
who  may  be  ascertained,  and 
who  are  to  receive  the  property 
after  the  donee,  the  heir,  or  the 
legatee,  a  substitution  is  cre- 
ated in  favor  of  such  persons, 
although  it  be  not  in  express 
terms. 

974.  When  the  prohibition 
to  alienate  extends  to  several 
degrees  and  is  at  the  same  time 
interpreted  as  implying  a  sub- 
stitution, those  to  whom  the 
prohibition  successively  applies 
after  the  first  who  receives,  be- 
come substitutes  in  turn,  as  if 
they  were  the  subject  of  express 
di8i>osition8. 

975.  The  prohibition  to  alien- 
ate may  be  Confined  to  acts 
i7iter  vivos,  or  to  acts  in  con- 
templation of  death,  or  may  ex- 
tend to  both,  or  may  be  other- 
wise modified  according  to  the 
will  of  the  party  disposing.  Its 
extent  is  determined  according 
to  the  object  which  the  party 
disposing  had  in  view,  and  the 
other  attending  circumstances. 

If  there  be  no  restriction,  the 
prohibition  is  deemed  to  cover 
acts  of  everj'  description. 

970.  The  simple  prohibition 
to  dispope  of  property  by  will, 
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without  other  condition  or  indi- 
cation, implies  a  substitution 
in  favor  of  the  natural  heirs  of 
the  donee,  or  of  the  heir  or  leg- 
atee, for  so  much  of  the  pro- 
perty as  mav  remain  at  the 
death  of  sucn  donee,  *heir  or 
le&ratee 

977.'  The  prohibition  to 
alienate  out  of  the  family, 
either  of  the  party  disposing  or 
of  the  party  receiving,  or  out  of 
any  other  family,  does  not.  in 
the  absence  of  expressions  de- 
noting continuance,  extend  to 
others  than  those  to  whom  it  is 
addressed ;  the  persons  be- 
longing to  the  family  who  take 
after  them  are  not  subject  to 
it. 

If  the  prohibition  be  ad- 
dressed to  no  person  in  parti- 
cular, it  is  deemed,  in  the  ab- 
sence of  such  expressions,  to 
apply  only  to  the  person  first 
benefited. 

Substitutions  made  in  a 
family  are  in  all  cases  inter- 
pre  tea  according  to  the  game 
rules 

978.  The  prohibition  to 
alienate  out  of  the  family,  when 
no  dispositions  require  tlie  fol- 
lowing of  the  legitimate  order 
of  succassion,  or  any  other 
order,  does  not  prevent  the 
alienation,  by  gratuitous  or 
onerous  title, 'made  in  favor  of 
the  more  distant  members  of 
the  family. 

979.  llie  term  faynily  when 
it  is  not  limited,  applies  to  all 
the  relatives  in  the  direct  or 
collateral  line  belonging  to  the 
family,  who  come  by  successive 
degrees  according  to  law  or  to 
the  order  indicated,  without 
however  representation  being 
allowed  otherwise  than  in  the 
case  of  legacies. 

980.  In    the   pro)  libit  ion    to 
alienate,   as   in   substitutions, 


and  in  gifts  and  legacies  in 
general,  the  terms  children  or 
grandchildren,  made  use  of 
without  qualification  either  in 
the  disposition  or  in  the  condi- 
tion, apply  to  all  the  descend- 
ants, with  or  without  the  effect 
of  extending  to  more  than  one 
degree  according  to  the  terms 
of  the  act. 

981.  Prohibitions  to  alienate, 
although  not  accompanied  by 
substitution,  must  be  regis- 
tered, even  as  regards  move- 
able propertv,  in  the  same 
manner  as  substitutions  them- 
selves. 

The  person  thus  prohibited 
and  his  tutor  or  curator,  and 
the  husband  in  the  case  of  a 
married  woman,  are  bjund  to 
effect  such  registration. 

CHAPTER  IV  (A). 

Of  Tru8t8, 

981a.  All  persons  capable  of 
disposing  freely  of  their  prop- 
erty, may  convey  property, 
moveable  or  immoveable,  to 
trustees  by  gift  or  by  will,  for 
the  benedt  of  any  persons  in 
whose  favor  they  can  validly 
make  gifts  or  legacies. — R.  S.  Q. 
5803  ;  C.  C.  889,  964. 

9816.  Trustees,  for  the  pur- 
poses of  their  trust,  are  seized 
as  depositaries  and  administra- 
tors for  the  benefit  of  the  donees 
or  legatees  of  the  property, 
moveable  or  immoveable,  con- 
veyed to  them  in  trust,  and 
may  claim  possession  of  it,  even 
against  the  donees  or  legatees 
for  whose  benefit  the  trust  was 
created. 

This  seizin  lasts  only  for  the 

time  stipulated  for  the  duration 

of  the  trust ;  and  while  it  lasts, 

the  trustees  mav  sue  and  be 

sued  an  dtake  all  judicial  pro- 
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ceediDgs  for  the  affairs  of  the 
trust.— Id. 

981  c.  The  donor  or  test-ator 
creating  the  trust,  may  provide 
for  the  replacing  of  trastees  as 
long  as  the  trust  lasts,  in  case 
of  refusal  to  accept,  of  death, 
or  other  cause  of  vacancy,  and 
indicate  the  mode  to  be  fol- 
lowed. 

When  it  is  impossible  to  re- 
place tbem  under  the  terms  of 
the  document  creating  the  trust 
or  when  the  replacement  is  nor 
provided  for,  any  judge  of  the 
superior  court  may  appoint  re- 
plticing  trustees,  aiter  notice  to 
the  benefited  parties.— /rf. 

081<f.  Trustees  dissipating 
or  wasting  the  property  of  the 
trust,  or  refusing  or  neglectirig 
to  carry  out  the  provisions  or 
the  document  creating  the 
trust,  or  infringing  their  duties, 
may  be  removed  by  the  superior 
court — Id. 

981^.  The  power  of  a  trustee 
do  not  pa8s  to  his  heirs  or  other 
successors,  but  the  latter  are 
bound  to  render  an  account  of 
his  administration. — Id. 

981/.  When  there  are  several 
trustees,  the  majority  may  act, 
unless  ic  be  otherwise  provided 
in  the  document  creating  the 
trust.— Id, 

9Slg.  Trustees  act  gratuit- 
ously, unless  it  be  otherwise 
provided  in  the  document  creat- 
ing the  trust.  All  expenses 
incurred  by  trustees  in  the  ful- 
filment of  their  duties,  are 
borne  by  the  trust.— /r/. 

981  A.  Trustees  are  obliged 
to  execute  the  trust  which  they 
have  accepted,  unless  they  be 
authorized  by  a  judge  of  the 
superior  court  to  renounce  ;  and 
they  are  liable  for  damages 
resultiner  from  their  neglect  to 
execute  it,  when  not  ho  author- 
ised.—id. 


98 It.  Trustees  are  not  per- 
sonally liable  to  third  parties 
with  whom  they  contract. — Id. 
HiJ.  The  trustees,  without 
the  intervention  of  the  parties 
benefited,  administer  the  prop- 
erty vested  in  them  and  dispose 
of  it,  invest  moneys  which  are 
not  payable  to  the  parties  bene- 
fitea,  and  alter,  v^l^y  and  trans- 
pose, from  time  to  time,  the 
investments,  in  accordance 
with  the  provisions  and  terms 
of  the  document  creating  the 
trust. 

In  default  of  instructions,  the 
trustees  make  investments 
without  the  intervention  of  the 
parties  benefited^  in  accordance 
with  the  provisions  of  article 
9810.— /rf. 

981  A*.  Trustees  are  bound  to 
exercise,  in  administering  the 
trust,  reason'ible  skill  nnd  the 
care  of  prudent  administrators  ; 
but  they  are  not  liable  for 
depreciation  or  loss  in  invest- 
ments made  according  to  the 
provisions  of  the  document 
creating  the  trust,  or  of  the 
law,  or  for  loss  on  deposits 
made  n  chartered  banks  or 
savings  banks  unless  there  has 
been  bad  faith  on  their  part  in 
making  such  investment's  or 
deposits.— /d. ;  C.  C.  981  p., 
981  q.  ;  C.  C.  P.  8X3,  s.  6. 

981/.  At  the  termination  of 
the  trust  the  tnistees  must 
render  an  account,  and  deliver 
over  all  nionevs  and  securities 
in  thfir  hands,  to  the  parties 
entitled  thereto  under  the  pro- 
visions of  the  document  creat- 
ing the  trust,  or  entitled  there- 
to by  law. 

They  must  also  execute    all 

transfers,       conveyances,      or 

other  de«*ds   necessary  to  vest 

the  property  held  for  t>»p  tni«^t 

j  ill   the  parties  entitled    there- 

l  to.— /d. 
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98  Im.  Trustees  are  jointly 
and  severally  bound  to  render 
one  and  the  same  account  un- 
less the  donor  or  testator  ^ho 
created  the  trust  has  divided 
their  functions,  and  each  has 
kept  within  the  scope  assigned 
to  nim. 

They  are  also  jointly  and 
severally  responsiole  for  the 
property  vested  in  them,  in 
their  joint  capacity,  and  for  the 
payment  of  any  balance  in 
hand,  or  for  any  waste  or  for 
any  loss  arising  from  wrongful 
investments,  f>aving  where  they 
are  authorized  to  act  separ- 
ately, in  which  cases  those 
having  acted  separately  within 
the  scope  assigned  to  them  are 
alone  liable  for  such  separate 
administrp  Hon.— Id. 

98  In.  Trustees  are  liable  to 
coercive  imprisonment  for 
whatever  is  clue  by  reason  of 
their  administration,  to  those 
to  whom  ubey  are  accountable, 
subject  to  tHe  provisions  con- 
tained in  tlie  Code  of  Civil  Pro- 
cedure.—/rf.  ;  C.  C.  P.  838,  a.  1. 

CHAPTER  IV.  (B). 

0/  the  Investment  of  Moneys 

Belonging    to    Other 

Persons. 

98  lo.  Except  in  the  case 
of  testamentary  executors 
otherwise  authorized  by  the 
will,  in  that  of  institutes  under 
a  substitution  otherwise  au- 
thorized by  the  instrument 
creating  the  substitution,  and 
in  that  of  trustees  otherwise 
authorized  by  the  instrument 
constituting  such  trust,  every 
institute  in  whatever  degree 
under  a  substitution,  howso- 
ever created,  and  every  exe- 
cutor under  any  will,  and  every 
tutor,  curator  or  trustee  having 


as  such  the  possession  or  ad- 
ministration of  property  be- 
longing to  another,  or  held  by 
him  for  the  benefit  of  another, 
bound  by  law  to  invest  money 
held  by  him  as  such  adminis- 
trator, must  invest  moneys  held 
by  them  as  such  in  Dominion  or 
Provincial  stock  or  in  public 
securities  of  the  United  King- 
dom or  of  the  United  States  of 
America,  or  in  municipal  stock 
or  debentures,  or  in  real  estate 
in  this  province,  or  on  first 
privilege  or  hypothec  upon  real 
estate  in  this  province,  to  an 
amount  not  exceeding  three- 
fifths  of  the  municipal  valuation 
of  such  real  estate. — Id. 

9Slp.  The  institute,  execu- 
tor, administrator,  tutor,  cura- 
tor or  trustee  making  invest- 
ments in  accordance  with  the 
preceding  article,  is  exempt 
from  all  responsibility  respect- 
ing the  investment's  so  made, 
saving  always  in  the  case  of 
fnui^t-^v^ich  renders  these  per- 
sons responsible  for  the  dam- 
ages occasioned  by  their  fraud, 
under  pain  of  coercive  im- 
prisonment, subject  to  the 
provlaiona  contained  in  the 
Code  of  Civil  Procedure.— 
C.  C.  P.  h33,  s.  6. 

98  iQ.  The  institute,  execu- 
tor, administrator,  tutor,  cura- 
tor and  trustee,  when  invest- 
ments are  made  otherwise  than 
as  provided  in  article  981  o  or 
than  as  ordered  by  the  will  ap- 
pointing the  executors  or  ad- 
ministrators, or  by  the  docu- 
ment creating  the  substitution 
or  trust,  are  obliged  to  in- 
demnify the  parties  to  whom 
they  are  accountable  for  losses 
caused  by  the  depreciation  of 
the  securities  invested  in, 
under  pain  of  coercive  im- 
prisonment, subject  to  the  pro- 
visions contained  in  the  Code 
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of  Civil  of  Procedure.     Id,— 
C.  C.  P.  833,  s.  6. 

98 Ir.  Whenever  the  terms 
of  the  instrument  give  such 
persons  the  power  to  invest 
moneys,  and  a  fall  or  restricted 
discretion  as  to  the  nature  or 
manner  of  such  Investment, 
they  are  held  to  have  the  like 


power  and  discretion  to  change 
from  time  to  time  any  such  In- 
vestment they  may  have  made, 
by  selling  the  property  in 
which  they  had  invested,  and 
reinvesting  the  proceeds  as  they 
might  orginally  have  done.— 
Id, 


TITLE     THIRD 

OF  OBLIGATIONS. 


GENERAL  PBOVISIONS. 

982.  It  is  essential  to  an 
obligation  that  it  should  have 
a  cause  from  which  it  arises, 
persons  between  whom  it  ex- 
ists, and  an  object. 

983.  Obligations  arise  from 
contracts,  Quasi-contracts,  of- 
fences, quasl-offences,  and  from 
the  operation  of  the  law  solely. 

CHAPTER  FIRST 

OF  CONTRACTS. 


SECTION  I. 

Of  the  RequiMtes  to  the  validity 
of  contracts. 

984.  There  are  four  re- 
quisites to  the  validity  of  a 
contract  :— 

Parties  legally  capable  of  con- 
tracting. 

Their  consent  legallv  given. 

Something  which  forms  the 
object  of  the  contract. 

A  lawful  cause  or  consider 
aUon.— C.  N.  1108. 


§  1.-0/  tJw  legal  Capacity  to 
contract. 

985.  All  persons  are  capable 
of  contracting,  except  those 
whose  incapacity  is  expressly 
declared  bv  law.— C.  N.  1123. 

986.  Those  legally  incapable 
of  contracting  are  :— 

Minors  in  the  cases  and  ac- 
cording to  the  provisions  con- 
tained in  this  code. 

Interdicted  persons. 

Married  women,  except  in 
the  cases  specified  by  law. 

Those  who,  by  special  pro- 
visions of  law,  are  prohibited 
from  contracolng  by  reason  of 
their  relation  to  each  other,  or 
of  the  object  of  the  contract. 

Persons  insane  or  suffering  a 
temporary  derangement  of  In- 
tellect arising  from  disease,  ac- 
cident, drunkenness  or  other 
cause,  or  who  by  reason  of 
weakness  of  understanding  are 
unable  to  give  a  valid  consent. 

Persons  civilly  dead.— C.  N. 
1124 ;  C.  C.  38, 177  et  s.,  210,  319 
et  s.,  334,  335,  351,  1105,  1318, 
1422, 1483. 

987.  The  Incapacity  of  mi- 
nors and  of  persons  interdicted 
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for  prodigality,  is   established 
in  tneir  favor. 

Parties  capable  of  contract- 
ing cannot  set  up  the  incapacity 
of  the  minors  or  of  the  inter- 
dicted persons  with  whom  they 
have  contracted.— G.  N.  1125; 
C.  C.  334. 

%2.—0/ Consent. 

988.  Consent  is  eithei  ex- 
press or  implied.  It  is  in- 
validated by  the  causes  de- 
clared in  the  second  section  of 
this  chapter. 

§  Z.—O/the  Cause  or  Considera- 
tion of  Contracts, 

989.  A  contract  without  a 
consideration,  or  with  an  un- 
lawful consideration  has  no 
effect ;  but  it  is  not  the  less 
valid  though  the  consideration 
be  not  expressed  or  be  incor- 
rectly expressed  in  the  writing 
which  is  evidence  of  the  con- 
tract.—C.  N.  1131, 1132. 

990.  The  consideration  is 
unlawful  when  it  is  prohibited 
by  law,  or  is  contrary  to  good 
morals  or  public  order. -C.  N. 
1133 ;  C.  C.  13. 

§  L—Of  the  object  of  contracts, 
{See  Chap,  F.-"  Of  the  ob- 
ject of  obligations,) 

SECTION   II. 

Of  causes  of  Nullity  in   con. 
tracts, 

991.  Error,  fraud,  violence 
or  fear,  and  lesion  are  causes 
of  nullity  In  contracts  ;  sub- 
ject to  the  limitations  and  rules 
contained  in  this  code.— C.  C. 
050,2258. 


§  1,—Of  Error, 

992.  Error  is  a  cause  of  null- 
ity only  when  it  occurs  in  the 
nature  of  a  contract  itself,  or  in 
the  substance  of  the  thing 
which  is  the  object  of  the  con- 
tract, or  in  some  thing  which  is 
a  principal  consideration  for 
making  it.— C.  N.  1110;  C.  C. 
148,  1921 ;  C.  C.  P.  785,  1007. 

§  2.-0/  Fraud. 

993.  Fraud  is  a  cause  of 
nullity  when  the  artifices  prac- 
tised oy  one  party  or  with  his 
knowledge  are  such  that  the 
other  party  would  not  have  con- 
tracted without  them. 

It  is  never  presumed  and 
must  be  proved.— C.  N.  1116; 
C.  C.  P.  068,  784,  1007. 

§  3,— Of  Violence  and  Fear. 

994.  Violence  or  fear  is  a 
cause  of  nullity,  whether  prac- 
tised or  produced  by  the  party 
for  whose  benefit  the  contract 
is  made  or  by  any  other  person. 
— C.  N.  1100,  nil. 

995.  The  fear  whether  pro- 
duced by  violence  or  otherwise 
must  be  a  reasonable  and  pres- 
ent fear  of  serious  injury.  The 
age,  sex,  character  and  condi- 
tion of  tne  party  are  to  be  taken 
into  consideration.— C.  N.  1112. 

996.  Fear  suffered  by  a  con- 
tracting party  is  a  cause  of 
nullity  whether  it  is  fear  of  in- 
jury to  himself,  or  to  his  wife, 
children  or  other  near  kindred, 
and  sometimes  when  it  is  a  fear 
of  injury  to  strangers,  accord- 
ing to  the  circumstances  of  the 
case.-  C.  N.  1113. 

997.  Mere  reverential  fear  of 
a  father  or  mother,  or  other  as- 
cendant, without  any  violence 
having     been     exercised     or 
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threats  made,  will  not  invali- 
date a  contract. — C.  N.  1114. 

998.  If  the  violence  be  only 
a  legal  constraint,  or  the  fear 
only  of  a  part^  doing  that 
which  he  has  a  right  to  do,  it  is 
not  a  ground  of  nullity  ;  but  it 
is,  if  the  forms  of  law  be 
used  or  threatened  for  an  un- 
just and  illegal  cause  to  extort 
a  consent. 

999.  A  contract  for  the  pur- 
pose of  delivering  the  part^ 
making  it,  or  the  husband,  wife 
or  near  kinsman  of  such  party 
from  violence  or  threatened  in- 
jury, is  not  invalidated  by 
reason  of  such  violence  or 
threats ;  provided  the  person  in 
whose  favor  it  is  made  be  in 
good  faith,  and  not  in  collusion 
with  the  offending  party. 

1000.  Error,  fraud,  and  vio- 
lence or  fear  are  not  causes  of 
absolute  nullity  in  contracts. 
They  onljr  give  a  right  of  action, 
or  exception,  to  annul  or  rescind 
them.— C.  N.  1117. 

§  4.-0/  LMion. 

tool.  Lesion  is  a  cause  of 
nullity  only  in  certain  cases  and 
with  respect  to  certain  persons, 
as  explained  in  this  section.— 
C.  N.  1118 ;  C.  C.  751  et  s. 

lOOa.  Simple  lesion  is  a 
cause  of  nullity  in  favor 
of  an  unemancipated  minor 
against  every  kind  of  act  when 
not  aided  by  his  tutor,  and 
when  so  aided,  against  every 
kind  of  act  other  than  acts  of 
administration;  and  in  favor 
of  an  emancipated  minor 
against  all  contracts  which  ex- 
ceed his  legal  capacity,  as 
established  in  the  title  0/ 
MtTwriiy,  Tutorship  and 
Emancipation;  subject  to  the 
excepUoDS  specially  expressed 


in  this  code.— C.  N.  1306;  C.  G. 
1707, 789. 

1008.  The  simple  declara- 
tion made  bv  a  minor  that  he  is 
of  the  age  of  m^ority  forms  no 
bar  to  his  obtaining  relief  for 
cause  of  lesion.— C.  N.  1307. 

1004.  A  minor  is  not  re- 
lievable  for  cause  of  lesion, 
when  it  results  only  from  a 
casual  and  unforeseen  event. — 
C.  N.  1306. 

1005.  A  minor  who  is  a 
banker,  trader  or  mechanic  is 
not  relievable  for  cause  of  lesion 
from  contracts  made  for  the 
purposes  of  his  business  or 
trade.— C.  N.  1308;  C.  C.  821, 
323. 

1006.  A  minor  is  not  re- 
lievable from  the  stipulations 
contained  in  his  marriage  con- 
tract, when  they  have  been 
made  with  the  consent  and  as- 
sistance of  those  whose  consent 
is  required  for  the  validity  of 
his  marriage.— C.  N.  1309 ;  C.  C. 
763, 1267. 

1007.  A  minor  is  not  re- 
lievable from  obligations  re- 
sulting from  his  onences  and 
quasi -oflfences.—C.  N.  1310. 

1008.  A  person  is  not  re- 
lievable from  a  contract  made 
by  him  during  minority,  when 
he  has  ratified  it  since  attain- 
ing the  age  of  majority.— C.  N. 
1311 ;  C.  C.  1214, 1235,  s.  2. 

1009.  Contracts  by  minors 
for  the  alienation  or  incum- 
brance of  their  immoveable 
property  made  with  or  without 
the  intervention  of  their  tutors 
or  curators,  unattended  with 
the  formalities  required  by  law. 
may  be  avoided  without  proof 
of  lesion. 

1010.  When  all  the  formal- 
ities required  with  respect  to 
minors  or  interdicted  persons 
for  the  alienation  of  immove- 
able property,  or  the  partition 
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of  a  succession,  have  been  ob- 1 
served,  such  contracts,  and  acta  , 
have  the  same  force  and  effect  * 
as  if  they  had  been  executed  by  j 
persons  of  the  age  of  majority  j 
and  free  from  interdiction.— ' 
C.  N.  1314 ;  C.  C.  297  et  «.,  341  b., 
a03,  TOW ;  C.  C.  P.  1341  et  s. 

lOll.  When  minors,  inter- 
dicted persons  or  married 
women  are  admitted  in  those 
Qualities  to  be  relieved  from 
tneir  contracts,  the  reimbuise- 
ment  of  that  which  has  been 
paid  in  consequence  of  these 
contracts,  during  the  minority, 
interdiction  or  marriage,  can- 
not be  exacted,  unless  it  is 
proved  that  what  has  been  so 
paid  has  turned  to  their  profit. 
— C.  N.  1312  ;  C.  C.  1146.  I 

1012     Persons  of  the  age  of ' 
majority  are  not  entitled  to  re- 
lief from   their   contracts   for 
cause  of  lesion  only.— C.  N.  1313 ; 
C.  C.  650. 

SECTION    III. 

Of  the  Interpretation  of  con- 
tracts. 


1018.  When  the  meaning 
of  the  parties  in  a  contract  is 
doubtful,  their  common  inten- 
tion must  be  determined  by  in- 
terpretatioji  ratjier  than^bjTn 
adherence  Co  niVTtfe'ral  mean- 
ing of  the  words  of  the  con- 
tract.-C.  N.  1156. 

1014.  When  a  clause  is  sus- 
ceptible of  two  meanings,  it 
must  be  understood  in  that  in 
■which  it  may  have  some  effect 
rather  than  in  that  in  which  it 
can  produce  none.— C.  N.  1157. 

1015.  Expressions  suscept- 
ible of  two  meanings  must  be 
taken  in  the  sense  which  agree 
best  with  the  matter  of  the 
contract.— O.  N.  1168. 

I    lOia  Whatever  is  donbtful 


must  be  determined  according  I 
tp^the  usage  of  the  country  j 
wHereTh'e  c  o  nl  rac  t  is  In  a<Ie—  » 
C.  N.-1159  :  C.  C.  R.  -' 

1017.  The  customary  clauses 
must  be  supplied  in  contracts, 
although  they  be  not  ex- 
pressed.—C.  N.  1100. 

lOlH.  All  the  clauses  of  a 
contract  are  interpreted  the 
one  by  the  other,  giving  to 
each  the  meaning  derived  from 
the  entire  act.— C.  N.  1161. 

1019.  In  cases  of  doubt,  the 
contract  is  interpreted  against 
him  who  has  stipulated  and  in 
favor  of  him  who  nas  contracted 
theobllgation.— C.  N.  1162. 

1020.  However  general  the 
terms  may  he  in  which  a  con- 
tract is  expressed,  they  extend 
only  to  the  things  concerning 
which    it    appears     that    the 

garties  intended  to  contract.— 
.  N.  1163. 

1021.  When  the  parties  in 
order  to  avoid  a  doubt  whether 
a  particular  case  comes  within 
the  scope  of  a  contract,  have 
made  special  provisions  for 
such  case,  the  general  terms  of 
the  contract  are  not  on  this 
account  restricted  to  the  single 
case  specified.— C.  N.  1164. 

8ETION  IV. 

0/  tJu  Effect  of  Contracts. 

1022.  Contracts  produce 
obligations,  and  sometimes 
have  the  effect  of  discharging 
or  modifying  other  contracts. 

They  have  also  the  effect  in 
some  cases  of  transferring  the 
right  of  property. 

They  can  be  set  aside  only  by 
the  mutual  consent  of  the 
parties  or  for  causes  established 
by  law.~C.  N.  1134. 

1023.  Contracts  have  effect 
only  between  the  contracting 
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parties ;  they  cannot  affect 
third  persons,  except  in  the 
cases  provided  in  the  articles 
of  the  fifth  section  of  this 
chapter.— C.  N.  1165. 

1024.  The  obligation  of  a 
contract  extends  not  only  to 
what  is  expressed  in  it,  bat 
also  to  all  the  consequences 
which  by  equity,  usage  or  law, 
are  incident  to  the  contract, 
according  to  its  nature.— C.  N. 
11^. 

1025.  A  contract  for  the 
alienation  of  a  thing  certain 
and  determinate  makes  the 
purchaser  owner  of  the  thing 
Dy   the  consent   alone   of   the 

garties,  although  no  delivery 
e  made. 

The  foregoing  rule  is  subject 
to^  the  special  provisions  con- 
tained in  this  code  concerning 
the  transfer  and  registry  of 
vessels. 

The  safekeeping  and  risk  of 
the  thing  before  delivery  are 
subject  to  the  general  rules 
contained  in,  the  chapter  Of  the 
effect  of  obligations  and  0/  the 
extinction  of  obligaticms  in  this 
title. -C.  N.  1583;  C.  C.  777, 
705,  10G3, 1064,  1472,  1596. 

1026.  If  the  thing  to  be 
delivered  be  uncertain  or  inde- 
terminate, the  creditor  does 
not  become  the  owner  of  it 
until  it  is  made  certain  and  de- 
terminate, and  he  has  been 
legally  notified  that  it  is  so.— 
C.  C.  1(»0,  1474. 

1027.  The  rules  contained 
in  the  two  last  preceding  arti- 
cles, apply  as  well  to  third  per- 
sons as  t^  the  contracting  par- 
ties, subject,  in  contracts  for 
the  transfer  of  immoveable 
property,  to  the  special  provi- 
sions contained  in  this  code  for 
the  registration  of  titles  to  and 
claims  upon  such  propertv. 

But  if  a  party  oolige  himself 


successively  to  two  persons  to 
deliver  to  each  of  them  a  thing 
which  is  purely  moveable  prop- 
erty, that  one  of  the  two  who 
has  been  put  in  actual  posses- 
sion is  preferred  and  remains 
owner  of  the  thingalthough  his 
title  be  posterior  in  date ;  pro- 
vided, however,  that  his  posses- 
sion be  in  good  faith.— C.  N. 
1141 ;  C.  C.  1472,  2098. 

SECTION  V. 

Of  the  Effect  of  contracts  vnih 
regard  to  Third  Persons. 

1028.  A  person  cannot,  by  a 
contract  in  bis  own  name,  bind 
an^  one  but  himself  and  his 
heirs  and  legal  representatives ; 
but  he  may  contract  in  his  own 
name  that  another  shall  per- 
form an  obligation,  and  in  this 
case  he  is  liable  in  damages  if 
such  obligation  be  not  per- 
formed by  the  person  indicated. 
-C.  N.  1119, 1120. 

1020.  A  party  in  like  man- 
ner may  stipulate  for  the  bene- 
fit of  a  third  person,  when  such 
is  the  condition  ot  a  contract 
which  he  makes  for  himself,  or 
of  a  gift  which  he  makes  to  an- 
other ;  and  he  who  makes  the 
stipulation  cannot  revoke  it.  if 
the  third  person  have  signified 
his  assent  to  it.— C.  N.  1121. 

1030.  A.  pei*son  is  deemed  to 
have  stipulated  for  himself,  his 
heirs  and  legal  representatives, 
unless  the  contrary  is  ex- 
pressed, or  result  from  the  na- 
ture of  the  contract. —  C.  N. 
1122. 

1031.  Credif'Ors  may  exer- 
cise the  rights  and  actions  of 
their  debtor,  when  to  their  pre- 
judice he  refuses  or  neglects  to 
do  so ;  with  the  exception  of 
those  rights  which  are  exclu- 
sively attached  to  the  person. — 
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C.  N.  1166;  C.C.  480,  655,  745, 
1315 ;  C.  C.  P.  827, 1094. 


SECTION  VI. 


Of  the  Avoidance  of  contracts 
and    payments     made 
Fraud  of  Creditors. 


xn 


1082.  Creditors  may  in  their 
own  name  impeach  the  acts  of 
their  debtors  in  fraud  of  their 
rights,  according  to  the  rules 
provided  in  this  section.— C.  N. 
1167;  C.  C.  484,  655,  745,  803, 
2023. 

1088.  A  contract  cannot  be 
avoided  unless  it  is  made  by 
the  debtor  with  intent  to  de- 
fraud, and  will  have  the  effect 
of  injuring  the  creditor. 

1034.  A  gratuitous  contract 
is  deemed  to  be  made  with  In- 
tent to  defraud,  if  the  debtor 
be  insolvent  at  the  time  of 
making  it. 

1035.  An  onerous  contract 
made  by  an  insolvent  debtor 
with  a  person  who  knows  him 
to  be  insolvent  is  deemed  to  be 
made  with  intent  to  defraud. 

1036.  Every  payment  by  an 
insolvent  debtor  to  a  creditor 
knowing  his  insolvency^  is 
deemed  to  be  made  with  intent 
to  defraud,  and  the  creditor 
may  be  compelled  to  restore  the 
amount  or  thing  received  or 
the  value  thereof,  for  the  bene- 
fit of  the  creditors  according  to 
their  respective  rights. 

1037.  Article  1037  is  re- 
pealed by  the  federal  act  res- 
pecting the  Revised  Statutes  of 
Canada.— R.  S.  Q.  0233 ;  49  F., 
(Can.)  c.  4,  s,  5,  Schedule  A.). 

1038.  An  onerous  contract 
made  with  intent  to  defraud  on 
the  part  of  the  debtor,  but  in 
good  faith  on  the  part  of  the 

Eerson  with  whom  he  contracts 
\    not   voidable;    saving    the 


special  provisions  applicable  in 
cases  of  insolvency  of  traders. — 
C.  C.  803,  2023,  2085,  2000. 

1089.  No  contract  or  pay- 
ment can  be  avoided,  by  reason 
of  anything  contained  in  this 
section,  at  the  suit  of  a  subse- 
quent creditor,  unless  he  is  sub- 
rogated in  the  rights  of  an 
anterior  creditor  R.  S.  Q.,  6234, 
49  V.  (Can.)  c.  4,  s.  5,  schedule 
A. 

1040.  No  contract  or  pay- 
ment can  be  avoided  by  reason 
of  anything  contained  in  this 
section  at  the  suit  of  any  indi- 
vidual creditor,  unless  such  suit 
Is  brought  within  one  year 
from  the  time  of  his  obtaining 
a  knowledge  thereof. 

If  the  suit  be  bv  assignees  or 
representatives  of  the  creditors 
collectively,  it  must  be  brought 
within  a  year  from  the  time  of 
their  appointment. 

CHAPTER  SECOND. 

OF  QUASI-CONTRACTS. 

■^1041.  A  person  capable  of 
contracting  may,  by  his  lawful 
and  voluntary  act,  oblige  him- 
self toward  another,  and  some- 
times oblige  another  toward 
him,  without  the  intervention 
of  any  contract  between  them. 
— C.  N.  1371. 

1042.  A  person  incapable  of 
contracting  may,  by  the  quasi- 
contract  which  results  from  the 
act  of  another,  be  obliged  to- 
ward him. 

SECTION  I. 

Of  the  Qvasi'Contrcmt   Nego- 

.  tiorum.  Gesiio. 

V 

1043.  He  who  of  his  own 
accord  assumes  the  manage- 
ment  of  any  business  of    an- 


'^1049a«  Aft  ftoftii  as  th#  notice  prtMribtA 
by  Artlclft  1046  hat  bft^n  publlfthvAi  th% 
party  publlahlng  such  nutlet  aust  ataA  a 
prlnttA  c«py, thereof  in  a  reglftttrtd  lettpr 
to  the  raglBtrar  of  the  reglstratita  Aiti- 
ftion  in  which  tht  ImoTtable  affeettA  by 
the  order  In  llcitatlon  is  eltuated:  and 
the  registrar  nust  fedre  notice  thereof  to 
the  parties  latei'eated  in  the  manner  preor 
crlbed  by  the  ClTll  Code. 

The  omlaelon  to  giro  such  notice  does  net 
InTalidate  the  proceedlBge»  but  the 
person  in  default  is  responsible  for  all 
^  danages  which  laay  result  theref rem.  ^ 
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other,  without  the  knowledge 
of  the  latter,  is  obliged  to  con- 
tinue the  managpement  which 
he  has  begun,  until  the  busi- 
ness is  completed  or  the  person 
for  whom  he  acts  is  in  a  condi- 
tion to  provide  for  it  himself  ; 
he  must  also  take  charge  of  the 
accessories  of  such  businei^s. 

He  subjects  himself  to  all  the 
obligations  which  result  from 
an  express  mandate.— G.  N. 
1372. 

1044.  He  is  obliged  to  con- 
tinue his  management  although 
the  person  for  whom  he  acts 
die  before  the  business  is  ter- 

.minated,  until  such  time  as  the 
'  heir  or  other  legal  representa- 
tive is  in  a  condition  to  take  the 
management  of  it— C.  N.  1873. 

1045.  He  is  bOund  to  exer- 
cise in  the  management  of  tlie 
business  all  the  care  of  a 
prudent  administrator. 

Nevertheless,  the  court  may 
moderate  the  damages  arising 
^  from  his  negligence  or  fault, 
according  to  the  circumstances 
under  which  the  management 
of  the  business  has  been 
assumed.— C.  N.  1374. 
>^  1046.  He  whose  business 
^  has  been  well  managed,  is 
bound  to  fulfil  the  obligations 
that  the  person  acting  for  him 
has  contract'^d  in  his  name,  to 
indemnify  him  for  all  the 
personal  liabilities  which  he 
nas  assumed,  and  to  reimburse 
him  all  necessary  or  useful 
expense?*— C.  N.  1375. 

SECTION  II. 

Of  the  QuaM-Contract  result- 
ing from  the  Reception  of 
a  thing  not  due, 

1047.  He  who  receives  what 
is  not  due  to  him,  through 
error  of  the  law  or  of  fact,  is 


bound  to  restore  it ;  or  if  it 
cannot  be  restored  in  kind,  to 
give  the  value  of  it. 

If  the  person  receiving  be  in 
good  faith,  he  is  not  obliged  to 
restore  the  profits  of  the  thing 
received.— a  N.  1376;  C.  C. 
1140. 

1048.  He  who  pays  a  debt 
believing  himself  by  error  to  be 
the  debtor,  has  a  right  of  re- 
covery against  the  creditor. 

Nevertheless  that  right  ceases 
when  the  title  has  in  good  fairh 
been  cancelled  or  has  become  in- 
effective in  consequence  of  the 
payment ;  saving  the  remedy 
of  him  who  has  paid  against 
the  true  debtor.— U.  N.  1877. 
Y^040.  If'the  person  receiving 
be  in  bad  faith  he  is  bound  to 
restore  the  sum  paid  or  thing 
received,  with  the  interest  and 
profits  which  it  ought  to  have  ' 
produced  from  the  time  of  re- 
ceiving it,  or  from  the  time 
that  his  bad  faith  began.— C.  N. 
1378  ;  C.  C.  411,  412. 

1050.  If  the  thing  unduly 
received  be  a  thing  certain,  he 
who  hais  received  it  is  bound  to 
restore  its  value,  if  through  his 
fault  and  his  bad  faith  it  have 
perished  or  deteriorated,  or  can 
no  longer  be  delivered  in  kind. 

If  he  have  received  the  thing 
in  bad  faith,  or  after  having 
been  put  in  default  retain  it  in 
bad  faith,  he  is  answerable  for 
its  loss  by  a  fortuitous  event ; 
unless  the  thing  would  have 
.  equally  perished  or  deteriorated 
in  the  posse8«<ion  of  the  owner. 
— C.  N.  1379  ;  C.  C.  1150, 1200. 

1051.  If  he  who  has  unduly 
received  the  thing  sell  it,  being 
in  good  faith,  he  is  bound  to 
restore  only  the  price  for  which 
it  is  sold.-C.  N.  i:«0. 

1052.  He  to  whom  the  thing 
is  restored,  is  bound  to  repay  to 
the  possessor,  although  he  were 
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in  bad  faith,  the  expenses 
which  have  been  incarred  for 
its  preservation.— C.  N.  1381, 

CHAPTER  THIRD. 

OF  OFFENCES  AND  QUA  SI- 
OFFENCES. 

"^  1058.  Every  person  capable 
of  discerninfc  rigiit  from  wrong 
is  responsible  for  the  damage 
caused  by  his  fault  to  another, 
whether  by  positive  act,  im- 
prudence, neglect  or  want  of 
skilJ.i-C.  N,  1382,  1383 ;  C.  C. 
1007, 1106,  12»4,  2261,  2262. 

1064.  He  is  responsible  not 
V  only  for  the  damage  caused  by 
his  own  fault,  but  also  for  that 
caused  by  the  fault  of  persons 
under  his  control  and  by  things 
which  he  has  under  his  care  : 

The  father,  or,  after  his  de- 
cease, the  mother,  is  responsible 
for  the  damage  caused  oy  their 
minor  children ; 

Tutors  are  responsible  in  like 
manner  for  their  pupils ; 

Curators  or  others  having  the 
legal  custody  of  insane  persons, 
for  the  damage  done  by  the 
latter ; 

Schoolmasters  and  artisans, 
for  the  damage  caused  by  their 
pupils  or  apprentices  *  while 
under  their  care. 

The  responsibility  attaches 
in  the  above  cases  only  when 
the  person  subject  to  it  fails  to 
estaolish  that  he  was  unable  to 
prevent  the  act  which  has 
caused  the  damage. 

Masters  and  employers  are 
responsible  for  the  'damage 
caused  by  their  servants  and 
workmen  in  the  performance  of 
the  work  for  which  they  are 
employ^.— C.  N.  1384. 


^  1056.  The  owner  of  an 
animnl  is  responsible  for  the 
damage  caused  by  it,  whether 
it  be  under  his  own  care  or 
under  that  of  his  servants  or 
have  strayed  or  escaped  from 
it. 

He  who  is  usin^  the  animal 
is  equally  responsible  while  it 
is  in  his  service. 

The  owner  of  a  building  is 
responsible  for  the  damage 
caused  by  its  ruin,  where  it  has 
happened  from  want  of  repairs 
or  from  an  original  defect  m  its 
construction.— C.  N.  1385, 1386. 

1056.  In  all  cases  where  the 
person  injured  by  the  commis- 
sion of  an  otfence  or  a  quasi- 
offence  dies  in  consequence, 
without  having  obtained  in- 
demnity or  satisfaction,  his 
consort  nnd^  h|w  ascendant  an< 
descendant  relations  have  a 
rTght,  out  only  wit  Bin  a  vear 
after  his  death,  to  recover  from 
the  person  who  committed  the 
offence  or  viuasi-oiTence,  or  hLs 
representatives,  all  damages 
occasioned  by  such  death. 

In  the  case  of  a  duel,  action 
may  be  brought  in  like  manner 
not  only  against  the  immediate 
author  of  the  death,  but  also 
against  all  those  who  took  part 
in  the  duel,  whether  as  seconds 
or  as  witnesses.  .^ 

In  all  cases  no  more  than  one  I 
action  can  be  brought  in  behalf  f 
of  those  who  are  entitled  to  the  I 
indemnity,  and  the  jud|;mentj 
determines  the  proportion  ofl 
such  indemnity  which  each  is) 
to  receive.  — ' 

These  actions  are  indepen- 
dent and  do  not  prejudice  the 
criminal  proceedings  to  which 
the  parties  may  be  subject.— 
C.  C.  2262. 


t  Vide  R.  S.  Q.  5650  et  s.  as  to  damaces  to  immoveables. 
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CHAPTER  FOURTH. 

OF  OBLIGATIONS  WHICH  RESULT 

FROM  THE  OPERATION  OF 

LAW  SOLELY. 

^  1057.  Obligations  result  in 
certain  cases  from  the  sole  and 
direct  operation  of  law,  with- 
out the  intervention  of  any  act, 
and  independently  of  the  will 
of  the  person  obliged  or  of  him 
in  whose  favor  the  obligation  is 
innposed. 

Such  are  the  obligations  of 
tutors  and  other  administrators 
who  cannot  refuse  the  charge 
cast  upon  them. 

The  obligation  of  children  to 
furnish  the  necessaries  of  life 
to  their  indigent  pai'ents. 

Certain  obligations  of  owners 
of  adjoining  properties. 

The  obligations  which  in  cer- 
tain cases  arise  from  fortuitous 
events ; 

And  others  of  a  like  nature.— 
C.  N.  1370. 

CHAPTER  FIFTH. 

OF  THE  OBJECT  OF  OBLIOATIONS. 

1058.  Every  obligation  must 
have  for  its  object  something 
which   a   party   is   obliged    to 

give,  or  to  do,  or  not  to  do.— 
.  N.  1128. 

1059.  Those     things     only 
which  are  objects  of  commerce 
can  become  the  object  of  an  ob 
ligation.— C.  N.  1128 ;  C.  C.  I486. 

1060.  An  obligation  must 
have  for  its  object  something 
determinate  at  least  as  to  its 
kind. 

The  quantity  of  the  thing 
may  be  uncertain,  provided  it 
be  capable  of  being  ascertained. 
— C.  N.  1129;  C.  C.  1026,  1151, 
1474.  I 


1061.  Future  things  may  be 
the  object  of  an  obligation. 

But  a  person  cannot  renounce 
a  succession  not  yet  devolved, 
nor  make  any  stipulation  with 
regard  to  it,  even  with  the  con- 
sent of  him  whose  succession  is 
in  question ;  except  by  mar- 
riage contract.— C.  N.  1130; 
C.  C.  &W. 

1062.  The  obiect  of  an  ob- 
ligation must  be  something 
possible  and  not  forbidden  by 
law  or  good  morals.— C.  C.  13. 

CHAPTER  SIXTH. 

OF  THE  EFFECT  OF  OBLKJATTONS. 


SECTION  I. 

General  ProviMons. 

I  1063.  An  obligation  to  give 
involves  the  obligation  to  de- 
liver the  thing  and  to  keep  it 
safe  until  delivery.— C.  N.  1136 ; 
C.  C.  1150,  1200. 

1064.  The  obligation  to  keep 
the  thing  safely  obliges  the  per- 
son charged  therewith  to  keep 
it  with  all  the  care  of  a  prudent 
administrator.— C.  N.  1137. 

1005.  Ever)' obligation  rend- 
ers the  debtor  liable  in  damages 
in  case  of  a  breach  of  it  on  his 
part.  The  creditor  may,  in 
cascK  which  admit  of  it,  demand 
aUo  a  siDOciflc  performance  of 
the  obligation,  and  that  he  be 
authorized  to  execute  it  at  the 
debtor's  expense,  or  that  the 
contract  from  which  the  obliga- 
tion arises  be  set  aside  ;  subject 
to  the  special  provisions  con« 
tained  in  this  code,  and  without 
prejudice,  in  either  ca.se,  to  his 
claim  for  damages.— C.  N.  1142, 
1144;  C.  C.  777. 
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/be  undone,  if  the  nature  of  the 
/case  will  permit ;  and  the  court 
I  may  order  this  to  be  efl'ected  by 
its  officers,  or  authorize  the  in- 
jured party  to  do  it,  at  the  ex- 
\  Dense  of  the  other.-C.N.  1148; 
\  C.  C.  P.  608. 


SECTION  n. 

Of  Defaults. 

1067.  The  debtor  may  be  put 
in  default  either  bv  the  termb 
of  the  contract,  when  it  con- 
tains a  stipulation  that  the 
mere  lapse  of  the  time  for  per- 
formiug  it  shall  have  that 
effect ;  or  by  the  sole  operation 
of  law ;  or  b^  the  commence- 
ment of  a  suit,  or  a  demand 
which  must  be  in  writing  un- 
less the  contract  itself  is  verb- 
al.-C.  N.  1139. 

1068.  The  debtor  is  also  in 
default,  when  the  thing  which 
he  has  obliged  himself  to  give 
or  to  do  could  only  hav^e  been 
given  or  done  within  a  certain 
time  which  he  has  allowed  to 
expire.— C.  N.  1146. 

1060.  In  all  contracts  of  a 
commercial  nature  in  which  the 
time  of  performance  is  fixed, 
the  debtor  is  put  in  default  by 
the  mere  lapse  of  such  time. 

SECTION  III. 

0/  the  Da  wages  resulting 
from  the  Inexecution  of  Ob- 
ligations. 

1070.  Damages  are  not  due 
for  the  inexecution  of  an  obliga- 
tion until  the  debtor  is  in  de- 
fault under  some  one  of  the  pro- 
visions contained  in  the  articles 
of  the  preceding  section  ;  except 
the  obligation  be  not  to  do, 
when  he  who  contravenes  it  is 
liable  for  damages  by  the  fact 


of  the  contravention  alone.^ 
C.  N.  1146, 1146. 

1071.  The  debtor  is  liable  to 
pay  damages  in  all  cases  in 
which  he  fails  to  establish  that 
the  inexecution  of  the  obliga- 
tion proceeds  from  a  cause 
which  cannot  l)e  imputed  to 
him,  although  there  be  no  bad 
faith  on  his  part.— C.  N.  1147. 

1072.  The  debtor  is  not  li- 
able to  pay  damages  when  the 
inexecution  of  the  obligation  is 
caused  by  a  fortuitous  event  or 
by  irresistible  force,  without 
any  fault  on  his  part,  unless  he 
has  obliged  himself  thereunto 
by  the  special  t«rms  of  the  con- 
tract.—C.  N.  1148;  C.  C.  17  s.24. 

1078.  The  damages  due  X9 
the  creditor  are  In  general  th® 
amount  of  the  loss  that  he  ha^ 
sustained  and  of  the  profit  o* 
which  he  has  been  deprived  '•> 
subject  to  the  exceptions  and 
modifications  contained  in  the 
following  articles  of  this  sec- 
tion.—C.  N.  1149. 

1074.  The  debtor  is  liable 
only  for  the  damages  which 
have  been  foreseen  or  might 
have  been  foreseen  at  the  time 
of  contricting  the  obligation, 
when  his  breach  of  it  is  not 
accompanied  by  fraud. — C.  N. 
1150. 

1075.  In  the  case  even  in 
which  the  inexecution  of  the 
obligation  results  from  the 
fraud  of  the  debtor,  the  dam- 
ages comprise  only  that  which 
is  an  immediate  and  direct 
consequence  of  its  inexecution. 
C.  N.  1161. 

I  107«.  When  it  i«  stipulated 
that  a  certain  sum  shall  be  paid 
for  damages  for  the  inexecution 
of  an  obligation,  such  sum  and 
no  other,  either  greater  or  less, 
is  allowed  to  the  creditor  for 
such  damages. 
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loee.  l*he  creditor,  without 
prejudice  to  his  claim  for  dam- 
ages, may  require  also  that 
anything  which  has  been  done 
in  breach  of  the  obligation  shall 

But  if  the  obligation  have 
been  performed  in  part,  to  the 
benent  of  the  creditor  and  the 
time  for  its  complete  perform- 
ance be  not  material,  the  stipu- 
lated sum  may  be  reduced  ; 
unless  there  be  a  special  agree- 
ment to  the  contrary.—Cr  N. 
\1162,  1231  •  C.  C.  1131  et  s. 

1077.  The  damages  result- 
ing from  delay  in  the  payment 
of  money,  to  which  the  debtor 
is  liable,  consist  only  of  interest 
at  the  rate  legally  agreed  upon 
by  the  parties,  or,  m  the  absence 
of  such  agreement,  at  the  rate 
fixed  by  la^. 

These  damages  are  due  with- 
out the  creditor  being  obliged 
to  prove  any  loss.  They  are  due 
from  the  day  of  the  default 
only,  except  in  the  cases  where 
by  law  they  are  due  from  the 
nature  of  toe  obligation. 

This  article  does  not  affect  the 
special  rules  applicable  to  bills 
of  exchange  and  contracts  of 
suretyship.— C.  N.  1153;  C.  C. 
313,  1060,  1111,  1360,  1366,  1534, 
1714,  nai,  1785,  I&IO. 

1078.  Interest  accrued  from 
capital  sums  also  bears  interest. 

1.  When  there  is  a  special 
agreement  to  that  effect. 

2.  When  in  any  action  brougb  t 
such'  new  interest  is  specially 
demanded. 

3.  When  a  tutor  has  received 
or  ought  to  have  received 
interest  upon  the  moneys  of 
his   pupil    and   has    failed    to 


invest    it     within     the    term 

Srescribed  by  law.— C.  N.  1154  ; 
'.  C.  296. 

CHAPTER  SKVENTH. 

OF  DIFFERKNT   KINDS  OF  OBLIG- 
ATIONS. 


SECTION    I. 

Of  Conditional  ObligcUians. 

1070.  An  obligation  is  con- 
ditional when  it  is  made  to 
depend  upon  an  event  future 
and   uncertain,  either  by  sus- 

E ending  it  until  the  event 
appens,  or  by  dissolving  it 
accordingly  as  the  event  does 
or  does  not  happen. 

When  an  obligation  depends 
upon  an  event  which  ha.o  actu- 
ally happened,  but  is  unknown 
to  the  parties,  it  is  not  conditi- 
onal .  It  takes  effec  t  or  is  defeated 
from  the  time  at  which  it  is 
contracted.  -C.  N.  1168  ;  C.  C. 
2051,  2230  ;  C.  C.  P.  196,  s.  1, 
800. 

1080.  Every  condition  con- 
trary to  law  or  inconsistent 
with  good  morals  is  void,  and 
renders  void  the  obligation 
which  depends  upon  it. 

An  obligation  which  is  made 
to  depend  upon  the  doing  or 
happening  of  a  thing  impossible 
is  also  void.-C.  N.  1172 ;  C.  C. 
13,  760. 

i081.  An  obligation  condi- 
tional on  the  will  purely  of  the 
party  promising,  is  void  ;  but  if 
the  condition  consist  in  the 
doing  or  not  doing  of  a  certain 
act,  although  such  act  be  depen- 
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dent  on  his  will,  the  obligation 
is  valid.-C.  N.  1174  ;  C.  C.  782, 
824. 

1082.  If  there  be  no  time 
fixed  for  the  fulfilment  of  a 
condition,  it  may  always  be 
fulfilled  ;  and  it  is  not  deemed 
to  have  failed  until  it  has  be- 
come certain  that  it  will  not  be 
fulfilled.— C.  N.  117H. 

1088.  When  an  obligation  is 
contracted  under  the  condition 
that  an  event  will  not  happen 
within  a  fixed  time,  such  con- 
dition is  fulfilled  by  the  expira- 
tion of  the  time  without  the 
event  having  occurred.  It  is 
equally  so  if  before  the  time  has 
expired  it  becomes  certain  that 
the  event  will  not  happen.  If , 
there  be  no  time  fixed,  the  con- 
dition is  not  deemed  fulfilled, 
until  it  is  certain  that  the  event 
will  not  happen.— C.  N.  1177. 

1084.  A  conditional  obliga- 
tion becomes  absolute  w^hen  the 
party  bound  under  the  condi- 
tion prevents  the  fulfilment  of 
it.-C.  N.  1178. 

1085.  The  fulfilment  of  the 
condition  has  a  retroactive  ef- 
fect from  the  day  on  which  the 
obligation  has  been  contracted. 
If  the  creditor  be  dead  before 
the  fulfilment  of  the  condition, 
his  rights  pass  to  his  heirs  or 
legal  representatives.-  C.  N. 
1179 ;  C.  C.  901,  902. 

1080.  The  creditor  may,  be.- 
fore  tlie  fulfilment  of  the  condi- 
tion, do  all  acts  conservatory  of 
his  rights.— C.  N.  1180. 

I087.  When  the  obligation 
has  been  contracted  under  a 
suspensive  condition,  the 
debtor  is  bound  to  deliver  the 
thing  which  is  the  object  of  it, 
upon  the  fullfiment  of  the  con- 
dition. 

If,  without  the  fault  of  the 
debtor,    the    thing    have  alto 
gether    perished    or    can    no 


longer  be  delivered,,  no  obliga* 
tion  exists. 

if  the  thing  be  deteriorated 
without  the  fault  of  the  debtor, 
the  creditor  must  receive  it,  in 
the  state  in  \*  hich  it  is,  with- 
out diminution  of  price. 

If  the  thing  be  deteriorated 
by  the  fault  of  the  debtor,  the 
creditor  may  either  exact  the 
thing  in  the  state  in  which  it  is, 
or  oemand  the  dissolution  of 
the  contract,  with  damages  in 
either  case.— C.  N.  1282. 

1088.  A  resolutive  condi- 
tion, when  accomplished,  ef- 
fects of  right  the  dissolution  of 
the  contract.  It  obliges  each 
party  to  restore  what  he  has 
received,  and  replaces  things  in 
the  same  state  as  if  the  con- 
tract had  not  existed  ;  subject 
nevertheless  to  the  rules  estab- 
lished in  the  last  preceding 
article  with  respect  to  things 
which  have  perished  or  have 
been  deteriorated.— C.  N.  1183  ; 
G.  C.  2038. 

SECTION  II. 

Of  ObHaafio7is  with  a  Tenn. 

1089.  A  term  differs  from  a 
suspensive  condition  in  as  much 
as  it  does  not  suspend  the  oblig- 
ations, but  on]  v  delays  the  exe- 
cution of  it.— 0.  N.  1185  ;  C.  C. 
902. 

1090.  That  which  is  due 
with  a  term  of  payment  cannot 
be  exacted  before  the  expiration 
of  the  teiTii ;  but  that  which 
has  been  paid  in  advance  volun- 
tarily ana  without  error  or  fraud 
cannot  be  recovered.— C.  N. 
118(5;  C.  C.  22.36;  C.  C.  P.  196, 
s.  1. 

lOOl.  The  term  is  always 
presumed  to  be  stipulated  in 
favor  of  the  debtor,  unless  it 
results  from  the  stipulation  or 
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the  circumstances  that  it  has 
also  been  agreed  upon  in  favor 
of  the  creditor.— C.  N.  1187; 
C.  C.  1163,  8.  5. 

lOOa.  The  debtor  cannot 
claim  the  benefit  of  the 
term  when  he  has  become  a 
bankrupt  or  insolvent,  or  has 
by  his  own  act  diminished  the 
security  given  to  his  creditor  by 
the  contract.  ~C.  N.  1188; 
C.  C.  P.  802. 

SECTION    III. 

Of  Alternative  ObligatioTis. 

lOOd.  The  debtor  in  an  al- 
ternative obligation  is  dis- 
charged by  giving  or  doing  one 
of  the  two  things  which  form 
the  object  of  his  obligation  ;  but 
he  cannot  compel  the  creditor 
to  accept  a  part  of  one  of  these 
things  and  a  part  of  the  other. 
-C.  N.  1189, 1191. 

1004.  The  option  belongs  to 
the  debtor  unless  it  has  been 
expressly  granted  to  the  credi- 
tor.-C.  N.  1190. 

1095.  An  obligation  is  pure 
and  simple,  although  contracted 
in  an  alternative  form,  if  one  of 
the  two  things  promised  could 
not  be  the  object  of  the  obliga- 
tion.—C.N.  1192. 

1090.  An  alternative  obliga- 
tion becomes  pure  and  simple  if 
one  of  the  things  promised  per- 
ish, or  can  no  longer  be  deliv- 
ered, even  through  the  fault  of 
the  debtor.  The  value  of  such 
thing  cannot  be  offered  in  its 
place  ; 

If  both  things  have  perished 
or  can  no  longer  be  delivered, 
and  the  debtor  be  in  fault  with 
respect  to  one  of  them,  he  must 
pay  the  value  of  that  which  re- 
mained last.— C.  N,  11913. 

1097.  When,  in  the  cases 
provided  for  in  the  last  prebed- 


s 


ing  article,  the  option  has  been 
granted  by  the  contract  to  the 
creditor : 

Either  one  of  the  two  things 
has  perislied  or  am  no  longer 
be  delivered,  and  then,  if  it  be 
without  the  fault  of  the  debtor, 
the  creditor  shall  have  the  one 
which  remains,  but  if  the  debt- 
or be  in  fault,  the  creditor  may 
demand  the  thing  which  re- 
mains or  the  value  of  the  other ; 

Or  both  things  have  perished 
or  can  no  longer  be  delivered, 
and  if  the  debtor  be  in  fault 
with  regard  to  both  or  either  of 
them,  the  creditor  may  demand 
the  value  of  the  one  or  of  the 
other  at  his  option.— C.  N.  1194. 

1008.  If  both  things  have 
perislied,  the  obligation  is  ex- 
tinguished in  the  crises  and 
subject  to  the  conditions  pro- 
vided in  article  1200. -C.  N. 
1195. 

lOOO.  The  rules  contained 
in  the  articles  of  this  section 
apply  to  cases  where  the  alter- 
native obligation  compri*<es 
more  than  two  things,  or  has 
for  its  object  to  do  or  not  to  do 
some  thing.— C.  N.  1196. 

SECTION    IV. 

Of  Joint  a7in  Several  Oblig- 
ations. 

%\,~0f  joint  and  several  in- 
terest among  creditors. 

1100.  A  joint  and  several 
interest  among  creditors  gives 
to  each  of  them  singly  the  right 
of  exacting  the  performance  of 
the  whole  obligation  and  there- 
upon of  ffischarging  the 
debtor.-  C.  N.  11U7. 

1101.  The  debtor  has  the 
option  of  paying  to  either  of 
the  joint  and  several  creditors, 
so  long  as  he  is  not  prevented 
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by  a  suit  instituted  by  one  of 
tnem. 

Nevertheless,  if  one  of  the 
creditors  release  the  debt,  the 
debtor  is  discharged  for  the 
part  only  of  such  creditor.  The 
same  rule  applies  to  all  cases  in 
which  the  debt  is  extinguished 
otherwise  than  by  actual  pay- 
ment ;  subject  to  the  rules 
applicable  to  commercial 
partnerships.— C.  N.  1198. 

1102.  llie  rules  concerning 
the  interruption  of  prescription 
in  relation  to  joint  and  several 
creditors  are  declared  In  the 
title  Of  P7'e8cription,—C.  N. 
1199  ;  C.  C.  2230. 

§  2.-0/    debtors  jointly    and 
severally  obliged. 

1103.  There  is  a  joint  and 
several  obligation  on  the  part 
of  the  codebtors  when  they  are 
all  obliged  to  the  same  thing, 
in  such  manner  that  each  of 
them  singly  may  be  compelled 
to  the  performance  of  the 
whole  obligation,  and  that  the 
X)erformance  by  one  discharges 
the  others  toward  the  credi- 
tor.—C.  N.  1200. 

1104.  An  obligation  may  be 
joint  and  several  although  one 
of  the  codebtors  be  obliged 
differently  from  the  others  to 
the  performance  of  the  s^ame 
thing ;  for  example,  if  one  be 
obliged  conditionally  while  the 
obligation  of  the  other  is  pure 
and  simple,  or  if  one  can  be 
allowed  a  term  which  is  not 
granted  to  the  other. — C.  N. 
1201. 

1105.  An  obligation  is  not 
presumed  to  be  joint  and  sev- 
eral ;  it  must  be  expressly  de- 
clared to  be  so. 

This  rule  does  not  prevail  in 
cases,  where  a  joint  and  several 
pbllgation  arises   of   rigbt   by 


virtue   of  some    provision    of 
law. 

Nor  is  it  applicable  to  com- 
mercial transactions,  in  which 
the  obligation  is  presumed  to 
be  joint  and  several,  except  in 
cases  otherwise  regulatea  by 
special  laws.-C.  N.  1202  ;  C.  C. 
esiwi.,  1712, 1726,  1772, 1854. 
V  1106.  Tiie  obligation  arising 
from  the  common  offence  or 
quasi-offence  of  two  or  more 
persons  is  joint  and  several. 
W  1107.  The  creditor  of  a 
joint  and  several  obligation 
may  applv  for  payment  to  any 
one  of  the  codebtors  at  his 
option,  without  such  debtor 
having  a  right  to  plead  the 
benefit  of  division.— C.  N.  1203 ; 
C.  C.  1945  et  s. 

1108.  Legal  proceedings 
taken  against  one  of  the  co- 
debtors  do  not  prevent  the 
creditor  from  taking  similar 
proceedings  against  the  others. 
— C.  N.  12l»4. 

1100.  If  the  thing  due  have 
perished  or  can  no  longer  be 
delivered,  through  the  fault  of 
one  or  more  of  the  joint  and 
several  debtors,  or  after  he  or 
they  have  been  put  in  default, 
the  other  codebtors  are  not  dis- 
charged from  the  obligation  to 
pay  the  price  of  the  thing,  but 
the  latter  are  not  liable  for 
damages. 

The  creditor  can  recover  dam- 
ages only  from  the  codebtors 
through  whose  fault  the  thing 
has  ]>erished  or  can  no  longer 
be  delivered  and  those  in  de- 
fault.—C.  N.  1205. 

1110.  The  rules  cohcerning 
the  interruption  of  prescription 
in  relation  to  joint  and  several 
debtors  are  declared  in  the  title 
Of  prescinption.—C.  N.  1206; 
C.  C.  22:il,  2239. 

1111.  A  demand  of  interest 
made  against  one  of  the  joint 
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and  several  debtors  causes  in- 
terest to  run  against  tliem  all. 
-C.  N.  1207. 

1112.  A  joint  and  several 
debtor  sued  by  the  creditor 
may  plead  all  the  exceptions 
which  are  personal  to  himself 
as  well  as  such  as  are  common 
to  all  the  co-debtors. 

He  cannot  plead  such  ex- 
ceptions as  are  purely  personal 
to  one  or  more  of  tne  other 
codebtors.— C.  N.  1208;  C.  C. 
1179. 1183, 1184, 1191. 

1118.  When  one  of  the  co- 
debtors  becomes  heir  or  legal 
representative  of  the  creditor, 
or  when  the  creditor  becomes 
heir  or  legal  representative  of 
one  of  the  co-debtors,  the  con- 
fusion extinguishes  the  joint 
and  several  debt  only  for  the 
part  and  portion  of  such  co- 
debtor.— C.  N.  1209. 

1114.  The  creditor  who  con- 
sents to  the  division  of  the 
debt  with  regard  to  one  of  the 
co-debtors,  preserves  his  joint 
and  several  right  against  the 
others  for  the  whole  debt.— 
C.  N.  1210;  C.  C.  1119. 

1115.  A  creditor  who  re- 
ceives separatelv  the  share  of 
one  of  his  co-dcStors,  so  speci- 
fied in  the  receipt  and  without 
reserve  of  hi>»  rights,  renounces 
the  joint  and  several  obligation 
with  regard  only  to  such  co- 
debtor. 

The  creditor  is  not  deemed  to 
discharge  the  debtor  from  his 
joint  and  several  obligation 
when  he  receives  from  him  a 
sum  equal  to  the  share  for 
which  he  is  bound,  unless  the 
receipt  specifies  that  it  is  for 
his  share. 

The  rule  is  the  same  with  re- 
gard to  a  demand  made  against 
one  of  the  co-debtors  for  his 
share,  if  the  latter  have  not 
acquiesced  in  the  demand,  or  if 


a  judgment  of  condemnation 
have  not  intervened.— C.  N. 
1211. 

1110.  The  creditor  who  re- 
ceives separately  and  with- 
out reserve  the  share  of  one 
of  the  co-debtors  in  the  ar- 
rears or  interest  of  the  debt, 
loses  his  joint  and  several  right 
only  for  the  arrears  and  inter- 
ests accrued  and  not  for  those 
which  may  in  future  accrue, 
nor  for  the  capital,  unless  the 
separate  payment  has  been  con- 
tinued during  ten  consecutive 
years.— C.  N.  1212. 

1117.  The  obligation  con- 
tracted jointly  and  severally 
toward  the  creditor  is  divided 
of  right  among  the  co-debtors, 
who  among  themselves  are 
obliged  each  for  his  own  share 
and  portion  only.— C.  N.  1213. 

1118.  Theco-debtor  of  a  joint 
and  several  debt,  who  has  paid 
it  in  full,  can  only  recover  from 
the  others  the  share  and  portion 
of  each  of  them,  even  though 
he  be  specially  subrogated  In 
the  rights  of  the  creditor. 

If  one  of  the  co-debtors  be 
found  insolvent,  the  loss  occa- 
sioned by  his  insolvency  is  di- 
vided by  contribution  among 
all  the  others,  including  him 
who  has  made  the  payment. — 
C.  N.  1214. 

1110.  In  case  the  creditor 
have  renounced  his  joint  and 
several  action  against  one  of 
the  debtors,  if  one  or  mere  of 
the  remaining  co-debtors  be- 
come insolvent,  the  shares  of 
those  who  are  insolvent  are 
made  up  by  contribution  by  all 
the  other  co-debtors,  exc«pt'the 
one  so  discharged  whose  part 
in  the  contribution  is  borne  by 
the  creditor.-C.  N.  1215;  C.  C. 
1114. 

liao.  If  the  matter  for 
which  the  debt  has  been  con- 
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tracted  jointly  and  severally 
concern  only  one  of  the  co- 
debtors,  he  is  liable  for  the 
whole  toward  his  codebtors, 
who,  with  regard  to  him,  are 
considered  only  as  his  sureties. 
— C.  N.  1216  ;  d  C.  IWl. 

SECTION  V. 

Of   Divisible  and   Indivisible 
Obligations. 

1121.  An  obligation  is  di- 
visible when  it  has  for  its  object 
a  thing  which  in  its  delivery  or 
performance  is  susceptible  of 
division  either  materially  or  in- 
tellectually.—C.  N.  1217. 

1122.  A  divisible  obligation 
must  be  performed  between  the 
creditor  and  the  debtor,  as  if  it 
were  indivisible.  The  divisi- 
bility takes  effect  only  with 
their  heirs  or  legal  representa- 
tives, who,  on  the  one  hand, 
cannot  enforce  the  obligation, 
and  on  the  other,  are  not  held 
for  the  performance  of  it,  be- 
yond their  respective  shares  as 
representing  the  creditor  or  the 
debtor.— C.N.  1220;  C.  C.  1137, 
1149,  2230,  2231. 

1123.  The  rule  established 
in  the  last  preceding  article  is 
subject  to  exception  with  re- 
spect to  the  heirs  and  legal  re- 
presentatives of  the  debtor,  and 
the  obligation  must  be  per- 
formed as  if  it  were  indivisible, 
in  the  three  following  cases : 

1.  When  the  object  of  the 
obligation  is  a  certain  specific 
thing  of  which  one  of  them  is  in 
possesion ; 

2.  When  one  of  them  alone  is 
charged  by  the  title  with  the 
performance  of  the  obligation. 

3.  When  it  results  either 
from  the  nature  of  the  contract 
or  of  the  thing  which  is  the 


object  of  it,  or  from  the  end 
proposed  by  it,  that  the  inten- 
tion of  the  contracting  parties 
was  that  the  obligation  should 
not  be  performed  in  parts. 

In  the  first  case,  he  who 
possesses  the  thing  due,— in  the 
second  case,  he  who  is  alone 
charged,— and  in  the  third  case, 
each  of  the  coheirs  or  legal 
representatives,  may  be  sued 
for  the  whole  thing  aue ;  saving 
in  all  cases  the  recourse  of  the 
one  sued  against  the  others. — 
C.  N.  1221. 

1124.  An  obligation  is  in- 
divisible :— 

1.  When  it  has  for  its  object 
something  which  by  its  nature, 
is  not  susceptible  of  division, 
either  materially  or  intellectu- 
ally : 

2.  When  although  the  object 
of  the  obligation  is  divisible  by 
its  nature,  yet  from  the  char- 
acter given  to  it  by  the  contract, 
this  object  becomes  insuscep- 
tible not  only  of  performance  in 
parts  but  also  of  division. — 
C.  N.  1217,  1218. 

1125.  The  stipulation  of 
joint  and  several  liability  does 
not  give  to  an  obligation  the 
character  of  indivisibility.  — 
C.  N.  1219. 

1120.  Each  one  of  those 
who  have  contracted  an  indi- 
visible obligation  is  held  for 
the  whole,  although  the  oblig- 
ation have  not  been  contracted 
jointly  and  severally.— C.  N. 
1222. 

1127.  The  rule  established 
in  the  last  preceding  article 
prevails  also  with  regard  to  the 
heirs  and  legal  representatives 
of  him  who  has  contracted  an 
indivisible  obligation.— G.  N. 
1223  ;  C.  C.  2231. 

1128.  The  obligation  to  pay 
damages    resulting   from    the 
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non-performance  of  an  indi- 
visible obligation  is  divisible. 

But  if  tne  non-performance 
have  been  caused  by  the  fault  of 
one  of  the  co-debtors,  or  of  one 
of  the  co-heirs  or  legal  repre* 
Ben  Datives,  the  whole  amount 
of  damages  may  be  demanded 
of  such  co-debtor,  heir  or  legal 
representative.— C.  C.  1136. 

1 129.— Each  co-heir  or  legal 
representative  of  the  creditor 
may  exact  in  full  the  execution 
of  an  indivisible  obligation. 

lie  cannot  alone  release  the 
whole  of  the  debt,  or  receive 
the  value  instead  of  the  thing 
itself  ;  if  one  of  the  co-heirs  or 
legal  representatives  have  alone 
releasea  the  debt  or  received 
the  value  of  the  thing,  the 
others  cannot  demand  the  in- 
divisible thing  without  making 
allowance  for  the  portion  of  him 
who  has  made  the  release  or 
who  has  received  the  value.— 
C.  N.  1224:  C.  C.  2230. 

1180.  The  heir  or  legal 
representative  of  the  debtor 
sued  for  the  whole  of  an  in- 
divisible obligation  may  de- 
mand delay  to  make  the  co- 
heirs or  other  legal  represen- 
tatives, parties  to  thc^  suit,  un- 
less the  debt  is  of  such  a  na- 
ture that  it  can- be  discharged 
only  by  the  one  so  sued,  who 
may  in  such  case  be  condemn- 
ed alone,  saving  his  recourse 
for  indemnity  against  the 
others.— C.  N.  1226;  C.  C.  P. 
177  8.  a 

SBCTION    VI. 

Of  Obligations  with  a  Penal 
Clauat. 

1131.    A  penal  clause   is  a 
secondary  obligation  bv  which 
a  person,  to   assure   the   per- 
formance of  the  primary  obli 
gation,    binds    himself    to    a 


penalty  In  case  of  its  inexeeu- 
tion.— C.  N.  1226. 

1182.  The  nullity  of  the 
primanr  obligation  for  any  other 
cause  than  want  of  interest, 
carries  with  it  that  of  the  penal 
clause.  The  nullity  of  the  latter 
does  not  carry  with  it  that  of 
the  primary  obligation.— C.  N. 
1227. 

1188.  The  creditor  may 
enforce  the  performance  of  the 
primary  obligation,  if  he  elect 
so  to  do,  instead  of  demanding 
the  stipulated  penalty. 

But  ne  cannot  demand  both, 
unless  the  penalty  has  been 
stipulated  for  a  simple  delay  in 
the  performance  of  the  primary 
obligation.- C.  N.  1228,  1229. 

1134.  The  penalty  is  not  in- 
curred until  the  debtor  is  in 
default     of     performing     the 

Srimary  obligation,  or  has 
one  the  thing  which  he  had 
obliged  himself  not  to  do.— 
C.  N.  1230. 

1 136.  The  amonnt  of  penalty 
cannot  be  reduced  by  the  court. 
But  if  the  obligation  have 
been  performed  in  part  to  the 
benefit  of  the  creditor  and  the 
time  fixed  for  its  complete  per- 
formance Ije  not  material,  the 
penalty  may  be  reduced  ;  unless 
there  is  a  special  agreement  to 
the  contrary.— C.  N.  1152,  1231 ; 
C.  C.  1076. 

1 136.  When  the  primary 
obligation  contracted  with  a 
penal  clause  is  indivisible,  the 
penalty  is  incurred  upon  the 
contravention  of  it  by  any  one 
of  the  heirs  or  other  legal  re- 
presentatives of  the  debtor  * 
and  it  may  be  demanded  in  full 
against  him  who  has  contra- 
vened it,  or  against  each  one  of 
them  for  his  snare  and  portion, 
and  hypothecarily  for  the 
whole  ;  saving  their  recourse 
against   him  who   has  caused 
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the  penalty  to  be  so  Incarred.— 
C.  N.  1232  ,C.  C.  1128. 

1187.  When  the  primary 
obligation  contracted  under  a 
penalty  is  divisible,  the  pen- 
alty is  incurred  only  by  that 
one  of  the  heirs  or  other  legal 
representatives  of  the  debtor 
who  contravenes  the  obligation, 
and  for  the  part  only  for  which 
he  is  held  in  the  primary  oblig- 
ation, without  there  being 
any  action  against  those  who 
have  ezecutea  it. 

This  rule  suffers  exception 
when,  the  penal  clause  having 
been  added  with  the  intention 
that  the  payment  could  not  be 
made  in  parts,  one  of  the 
coheirs  or  other  legal  repre- 
sentatives has  prevented  the 
execution  of  the  obligation  for 
the  whole  ;  in  this  case  he  is 
liable  for  the  entire  penalty  and 
the  others  are  liable  for  their 
respective  shares  only,  saving 
their  recourse  against  him. — 
C,  N.  1218, 1233  ;  C.  C.  1122. 

CHAPTER  EIGHTH. 

OF   THE    EXTINCTION    OF 
OBLIOATIONS. 

SECTION   I. 

Qeneral    Protnsions, 

1188.  An  obligation  be- 
comes extinct : — 

By  payment ; 

By  novation ; 

By  release ; 

By  compensation ; 

By  confusion ; 

By  the  performance  of  it  be- 
coming impossible; 

By  judgment  of  nullity  or 
rescission ; 

By  the  effect  of  the  resolutive 
condition  which  has  been  ex- 


plained in  the  preceding 
chapter ; 

By  prescription  ; 

By  the  expiration  of  the  time 
limited  by  law  or  by  the  parties 
for  its  duration  ; 

By  the  death  of  the  creditor 
or  debtor  in  certain  cases  ; 

By  sf>ecial  clauses  applicable 
to  particular  contracts  which 
are  explained  under  their 
respective  heads.— C.  N.  1234. 

SECTION     II. 

0/  Payment 

§  1.— General  provisions. 

1 180.  By  payment  is  meant 
not  only  the  delivery  of  a  sum 
of  money  in  satisfaction  of  an 
obligation,  but  the  per>'ormance 
of  anything  to  which  the  parties 
are  respectively  obliged. 

1140.  Every  payment  pre- 
supposes a  debt ;  what  has  been 
paid  where  there  is  no  debt 
may  be  recovered. 

There  can  be  no  recovery  of 
what  has  been  paid  in  volun- 
tary discharge  of  a  natural 
obligation.— C.  N.  1235;  C.  C. 
1047  et  s.,  1927. 

1141.  Payment  may  be  made 
by  any  person,  although  he  be 
a  stranger  to  the  obligation, 
and  the  creditor  may  be  put  in 
default  by  the  offer  of  a  stranger 
to  perform  the  obligation  on 
the  part  of  the  debtor  without 
the  knowledge  of  the  latter, 
but  it  must  be  for  the  advant- 
age of  the  debtor,  and  not 
merely  to  change  the  creditor, 
that  the  performance  of  the 
obligation  is  so  offered.— C.  N. 
1238,  1237. 

1142.  If  the  obligation  be  to 
do  something  which  the  credi- 
tor has  an  interest  in  having 
done  by  the  debtor  himself,  the 
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obligation  cannot  be  performed 
by  a  stranger  to  it  wfthout  the 
consent  of  the  creditor. 

1148.  Payment  to  be  valid 
must  be  made  by  one  having  a 
legal  right  in  the  thing  paid 
which  entitles  him  to  give  it  in 
payment. 

Nevertheless  if  a  sum  of 
money  or  other  thing  of  a 
nature  to  be  consumed  by  usq 
be  g^ven  in  payment,  it  cannot 
be  reclaimed  from  the  creditor 
who  has  consumed  it  in  good 
faith,  although  the  payment 
have  been  made  by  one  who  was 
not  the  owner  nor  capable  of 
alienating  it— C.  N.  im 

1144.  Payment  must  be 
made  to  the  creditor  or  to  some 
one  having  his  authority,  or 
authorized  oy  a  court  of  justice, 
or  by  law,  to  receive  it  for  him. 

Pavment  made  to  a  person 
who  has  no  authority  to  receive 
it  is  valid,  if  the  creditor  have 
ratified  the  payment  or  profited 
by  it.-C.  N.  1239. 

1 145.  Payment  made  in  good 
foith  to  the  ostensible  creditor 
is  valid,  although  it  be  after- 
wards established  that  he  is  not 
the  rightful  creditor.— C.  N. 
1240;  ac.  870. 

1146.  Payment  is  not  valid 
if  made  to  a  creditor  who  is  in- 
capable by  law  of  receiving  it, 
unless  the  debtor  proves,  that 
the  thing  paid  has  turned  to  the 
benefit  of  such  creditor.— C.  N. 
1241 ;  C.  C.  1011. 

1147.  Payment  made  by  a 
debtor  to  his  creditor  to  the  pre- 
judice of  a  seizure  or  attach- 
ment is  not  valid  against  the 
seizing  or  attaching  creditors, 
who  may,  according  to  their 
rights,  constrain  the  debtor  to 
pay  a  second  time;  saving,  in 
such  case,  only  his  remedy 
against  the  creditor  so  paid. — 
a  N,  1242;  C.C.  P.  680. 


1148.  A  creditor  cannot  be 
compelled  to  receive  any  other 
thing  than  the  one  due  to  him, 
although  the  thing  ofiered  be  of 

greater  value  than   the  thing 
ue.-C.  N.  1?43. 

1 149.  A  debtor  cannot  com- 
pel his  creditor  to  receive  pay- 
ment of  his  debt  in  parts,  even 
if  the  debt  be  divisible. 

Nor  can  the  court  in  any  case 
by  its  judgment  order  a  debt 
actually  payable  to  be  paid  by 
instalments  without  the  con- 
sent of  the  creditor.— C.  N.  1244. 
C.  C.  1122. 

1150.  The  debtor  of  a  cer- 
tain specific  thing  is  discharged 
by  the  delivery  of  the  thing  In 
the  condition  in  which  it  is  at 
the  time  of  delivery,  provided 
that  the  deterioration  in  the 
thing  has  not  been  caused  by 
any  act  or  fault  for  which  he  is 
responsible,  and  that  previously 
to  the  deterioration,  he  was  not 
in  default.— C.  N.  1245. 

1151.  If  the  object  of  the 
obligation  be  a  thing  determ- 
ineain  kind  only,  the  debtor 
cannot  be  required  to  give  a 
thing  of  the  best  quality,  nor 
can  be  offer  in  discharge  one  of 
the  worst. 

The  thing  must  be  of  merch- 
antable quality.— C.  N.  1246; 
C.  C.  1026,  1060,  1474. 

1152.  Payment  must  be 
made  in  the  place  expressly  or 
impliedly  indicated  by  the  obli- 
gation. 

If  no  place  be  so  indicated, 
the  payment,  when  it  is  of  a 
certain  specific  thing,  must  be 
made  at  the  place  where  the 
thing  was  at  the  time  of  con- 
tracting the  obligation. 

In  all  other  cases  payment 
must  be  made  at  the  domicile 
of  the  debtor;  subject,  never- 
theless, to  the  rules  provided 
under  the  titles  relating  to  par- 
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ticular  contracts.— C.  N.  1247; 
C.  C.  85,  1164,  1105,  1533,  1809, 
2210. 

1153.  The  expenses  attend- 
ing payment  are  at  the  charge 
of  the  debtor.— C.  N.  1248; 
C.  C.  P.  689. 

§  2.-0/ Paj/ment  with  Subroga- 
tion, 

1154.  Subrogation  in  the 
rights  of  a  creditor  in  favor  of 
a  t  bird  person  who  pays  him,  is 
either  conventional  or  legal.— 
C.  N.  1240;  C.  C.  740,  741,  1118, 
1050,  1050,  1086,  1987,  2052,  2070, 
2127 ;  C.  C.  P.  602,  816. 

1155.  Subrogation  is  con- 
ventional ;— 

1.  When  the  creditor,  on  re- 
ceiving payment  from  a  third 
person,  subrogates  him  in  all 
nis  rights  against  the  debtor. 
This  Kubrogation  muHt  be  ex- 
press and  made  at  the  same 
time  as  the  payment. 

2.  When  the  debtor  Iwrrows 
a  sum  for  the  purpose  of  paying 
his  debt,  and  of  subrogating 
the  lender  in  the  rights  of  the 
creditor.  It  is  necessary  to  the 
validity  of  the  subrogation  in 
this  case,  that  tl.e  act  of  loan 
and  the  acquittance  be  notar- 
ial or  be  executed  before  two 
subscribing  witnesses ;  that  in 
the  act  of  loan  it  be  declared 
that  the  sum  has  been  borrow- 
ed for  the  purpose  of  paying 
the  debt,  ana  that  in  the  acquit- 
tance it  be  declared  that  the 
payment  has  been  made  with 
the  moneys  furnished  by  the 
new  creditor  for  that  purpose. 
This  subrogation  takes  efTect 
without  the  consent  of  the  cre- 
ditor. 

If  the  act  of  loan  and  the  ac- 
quittance be  executed  before 
witnesses,  the  subrogation 
takes  effect  against  third  per- 
spns  ivqiti  the  date  only  of  tneir 


registration,  which  is  to  be 
made  in  the  manner  and  accord- 
ing to  the  rules  provided  by 
law  for  the  registration  of  hypo- 
thecs.-C.  N.1250, 

1 156.  Subrogation       takes 

{)lace  by  the  sole  operation  of 
aw  andf  without  demand  :— 

1.  In  favor  of  a  creditor  who 
pa;^s  another  creditor  whose 
claim  is  preferable  to  his  by 
reason  of  privilege  or  hypothec ; 

2.  In  favor  of  the  purchaser 
of  immoveable  property  who 
pays  a  creditor  to  whom  the 
property  is  hypothecated ; 

3.  In  favor  of  a  party  who 
pays  a  debt  for  which  he  is  held 
with  others  or  for  others,  and 
has  an  interest  in  paying  it ; 

4.  In  favor  of  a  beneficiary 
heir  who  pays  a  debt  of  the  suc- 
cession with  his  own  moneys ; 

5.  When  a  rent  or  debt  due 
by  one  consort  alone  has  been 
redeemed  or  paid  with  the 
moneys  of  the  community;  in 
this  case  the  other  consort  is 
subrogated  in  the  rights  of  the 
creditor  according  to  the  share 
of  such  consort  in  the  commu- 
nity.—C.  N.  1251. 

1157.  The  subrogation  de- 
clared in  the  preceding  articles 
takes  effect  as  well  ao^ainst 
sureties  as  against  principal 
debtors.  It  cannot  prejudice 
the  rights  of  the  creditor  when 
he  has  been  paid  in  part  only ; 
in  such  case  he  may  enforce  his 
rights  for  whatever  remains 
due,  in  preference  to  him  from 
whom  he  has  received  payment 
in  part.— C.  N.  1252. 

}  3.-0/    Vie    Imputation    of 
Payvunts. 

1 158.  A  debtor  of  several 
debts  has  the  right  of  declaring, 
when  he  pays,  what  debt  he 
means  to  discharge.— C.  N.  i;^. 
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1150.  A  debtor  of  a  debt 
which  bears  interest  or  produces 
rent,  cannot  without  the  con- 
sent of  the  creditor  impute  any 
payment  which  he  makes,  to 
the  discharge  of  the  capital,  in 
preference  to  the  arrears  of  in- 
terest or  of  rent.  Any  payment 
made  on  the  capital  and  inter- 
est, but  which  is  not  entire,  is 
imputed  iirst  upon  the  interest. 
-C.  N.  1254. 

1160.  When  a  debtor  of 
several  debts  has  accepted  a 
receipt  by  which  the  creditor 
has  imputed  what  he  has  re- 
ceived m  discharge  specially  of 
one  of  the  debts,  the  debtor 
cannot  afterwards  require  the 
imputation  to  be  made  upon  a 
ditierent  debt,  except  upon 
grounds  for  which  contracts 
may  be  avoided.— C.  N.  1255. 

1161.  When  the  receipt 
makes  no  special  imputation, 
the  payment  must  be  imputed 
in  discharge  of  the  debt  actual- 
ly payable  which  the  debtor  has 
at  the  time  the  greater  interest 
in  paying.  If  of  several  debts 
one  alone  be  actually  payable, 
the  payment  must  be  imputed 
in  discharge  of  such  debt,  al- 
though it  oe  less  burdensome 
than  those  which  are  not  actu- 
allv  payable. 

If  the  debts  be  of  like  nature 
and  equally  burdensome,  the 
imputation  is  made  upon  the 
oldest. 

All  things  being  equal,  it  is 
made  proportionately  on  each. 
-C.  N.  r^. 

§  4.— O  Tender  and  Deposit, 

1162.  When  a  creditor  re- 
fuses to  receive  payment,  the 
debtor  may  make  an  actual 
tender  of  the  money  or  other 
thing  due ;  and  in  any  action 
afterwards  brought  for  its  re- 


covery he  may  plead  and  renew 
the  tender,  and  if  the  thing  due 
be  a  sum  of  money,  may  deposit 
the  amount ;  and  such  tender, 
or  such  tender  and  deposit,  if 
the  thing  due  be  a  sum  of 
money,  are  equivalent,  with 
respect  to  the  debtor,  to  a  pay- 
ment made  on  the  date  of  the 
first  tender ;  provided  that  from 
the  date  of  the  first  tender  the 
debtor  continue  always  ready 
and  willing  to  deliver  the  thing 
or  to  pay  tne  sum  of  money. 

Whenever  any  person  desires 
to  pay  any  sum  of  money  and 
is  prevented  from  doing  so  by 
reason  of  the  refusal  of  his 
creditor  or  of  the  absence  of  his 
creditor  from  the  place  where 
the  debt  is  payable,  such  person 
may  deposit  such  sum  in  the 

feneral  deposit  office  for  the 
Vovinoe,  in  accordance  with 
the  provisions  of  the  law  re- 
specting judicial  deposits ;  such 
deposit  frees  the  debtor  from 
the  payment  of  interest  from 
the  date  thereof,  provided  that 
the  creditor  present  had  with- 
out lawful  right  refused  to 
accept  the  oners.— R.  S.  Q. 
5804 ;  C.  N.  1257 ;  C.  C.  1823, 
s.  2  ;  C.  C.  P.  583  et  s. 

1163.  It  is  necessary  to  the 
validity  of  a  tender  : 

1.  Thskt  it  be  made  to  a 
creditor  legally  capable  of  re- 
ceiving payment  or  to  some  one 
having  authority  to  receive  for 
him. 

2.  That  it  be  made  on  the  part 
of  a  person  legally  capable  of 

3.  That  it  be  of  the  whole 
sum  of  money  or  other  thing 
payable,  and  of  all  arrears  of 
rent  and  interest,  and  all 
liquidated  costs,  with  a  sum  for 
costs  not  liquidated,  saving  the 
right  to  make  up  any  deficiency 
in  the  same. 
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4.  That,  if  it  be  of  money,  it 
be  made  in  coin  declared  by 
law  to  be  current  and  a  legal 
tender. 

5.  That  the  term  of  payment 
have  expired  if  stipulated  in 
favor  of  the  creditor. 

6.^  That  the  condition  under 
which  the  debt  has  been  con- 
tracted have  been  fulfilled. 

7.  That  the  sum  of  money  or 
other  thing  tendered  be  offered 
at  the  place  where,  according 
to  the  terms  of  the  obligation 
or  by  law,  payment  should  be 
made.— C.  jf.  1258. 

1 164.  If,  by  the  terms  of  the 
obligation  or  by  law,  payment 
is  to  be  made  at  the  domicile  of 
the  debtor,  a  notification  in 
writing  by  bim  to  the  creditor 
that  he  is  ready  to  make  pay- 
ment has  the  same  effect  as  an 
actual  tender,  provided  that  in 
any  action  afterwards  brought 
the  debtor  make  proof  that  he 
had  the  money  or  thing  due 
ready  for  the  payment  at  the 
time  and  place  when  and  where 
the  same  was  payable. — C.  G. 
1152. 

1165.  If  a  certain   specific 
thing  be  deliverable  on  the  spot  I 
where  it  is,  the  debtor  must  by 
his  tender  require  the  creditor 
to  come  and  take  it  there. 

If  the  thing  be  not  so  deliver- 
able and  be  from  its  nature 
difficult  of  transportation,  the 
debtor  must  inaicate  by  I'is 
tender  the  place  where  it  is  and 
the  day  and  hour  when  he  is 
ready  to  deliver  it  at  the  place 
where  payment  ought  to  be 
made. 

If  the  creditor  fail  in  the 
former  case  to  take  the  thing 
away,  or  in  the  latter  to  signify 
his  willingness  to  accept,  the 
debtor  may,  if  he  think  fit,  re- 
move the  thing  to  any  other 


place  for  safe-keeping  at  thd 
risk  of  the  creditor.— CTN.  1264. 

1 166.  So  long  as  the  tender 
and  deposit  have  not  been  ac- 
cepted by  the  creditor,  the 
debtor  may  withdraw  them  by 
leave  of  the  court,  in  the  man- 
ner provided  in  the  Code  of 
Civil  Procedure,  and  if  he  do 
so  his  codebtors  or  sureties  are 
not  discharged.— C.  N.  1281; 
C.  C.  P.  588. 

1167.  When  the  tender  and 
deposit  have  been  declared 
valid  by  the  court,  the  debtor 
cannot,  even  with  the  consent 
of  the  creditor,  withdraw  them 
to  the  prejudice  of  his  codebtors 
or  sureties  or  other  third  per- 
sons.—C.  N.  1262 

1168.  The  mode  in  which 
tenders  and  deposits  must  be 
made  is  provided  in  the  Code 
of  Civil  Procedure. 

SECTION    III, 

0/  Novation, 

1169.  Novation  is  eJBTected  : 

1.  When  the  debtor  contracts 
towards  his  creditor  a  new  debt 
which  is  substituted  for  the 
ancient  one,  and  the  latter  is 
extinguished. 

2.  When  a  new  debtor  is  sub- 
stituted for  a  former  one  who 
is  discharged  by  the  creditor. 

3.  When  by  the  efiect  of  a 
new  contract,  a  new  creditor  is 
substituted  for  a  former  one 
toward  whom  the  debtor  is  dis- 
charged.-C.  N.  1271. 

1170.  Novation  can  be  ef- 
fected only  between  persons 
capable  of  contracting.— C.  N. 
1272. 

1071.  Novation  is  not  pre- 
sumed. The  intention  to  enect 
it  must  be  evident.— C.  N.  1273. 

1172.  Novation  by  the  sub- 
stitution of  a  new  debtor  may 
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be  effected  without  the  concur- 
rence of  the  former  one.— C.  N. 
1274. 

1178.  The  delegation  by 
which  a  debtor  gives  to  his 
creditor  a  new  debtor  who 
obliges  himself  towards  the 
creditor  does  not  eflfect  nova- 
tion, unless  it  Is  evkkMait  that 
the  creditor  intends  to  dis- 
charge the  debtor  who  makes 
the  delegation.— C.N.  1275  ;C.  C. 
800. 

1174.  The  simple  indication 
by  the  debtor  of  a  person  who 
is  to  pay  in  his  place,  or  the 
simple  indication  by  the  cre- 
ditor of  a  person  who  is  to  re- 
ceive in  his  place,  or  the  trans- 
fer of  a  debt  with  or  without 
the  acceptance  of  the  debtor 
does  not  effect  novation.— C.  N. 
1277. 

1175.  A  creditor  who  has 
discharged  his  debtor  by  whom 
delegation  has  been  made,  has 
no  remedy  against  such  debtor, 
if  the  person  delegated  become 
insolvent,  unless  there  is  a 
special  reserve  of  the  remedy. — 
C.  N.  1276. 

1176.  The  privileges  and 
hypothecs  whicn  attach  to  an 
ancient  debt  do  not  pass  to  the 
one  which  is  substituted  for  it, 
unless  the  creditor  has  ex- 
pressly reserved  them.— C.  N. 

1177.  When  novation  is  ef- 
fected by  the  substitution  of  a 
new  debtor,  the  original  privi- 
leges and  hypothecs  cannot  be 
transferred  to  the  property  of 
the  new  debtor ;  nor  can  they, 
without  the  concurrence  of  t£ie 
former  debtor  be  reserved  upon 
the  property  of  the  latter.— 
C.  N.  im 

1178.  When  novation  is  ef- 
fected between  the  creditor  and 
one  of  joint  and  several  debtors, 
the  privileges  and   hypothecs 


which  attach  to  the  ancient 
debt  can  be  reserved  only  upon 
the  property  of  the  codebtor 
who  contracts  the  new  debt. 

1179.  Joint  and  several 
debtors  are  discharged  by  no- 
vation effected  between  the 
creditor  and  one  of  the  co- 
debtors. 

Novation  effected  with  re- 
spect to  the  principal  debtor  dis- 
charges his  sureties. 

Nevertheless,  if  the  creditor 
have  stipulated  in  the  first  case, 
for  the  accession  of  the  co- 
debtors,  and  in  the  second,  for 
that  of  the  sureties,  the  ancient 
debt  subsists  if  the  codebtors 
or  the  sureties  refuse  to  accede 
to  the  new  contract. — C.  N. 
1281. 

1180.  The  debtor  consenting 
to  be  delegated  cannot  oppose 
to  his  new  creditor  the  excep- 
tions which  he  might  have  set 
up  against  the  party  delegating 
him  although  at  the  time  of  the 
delegation  he  was  ignorant  of 
such  exceptions. 

The  foregoing  rule  does  not 
apply  if  at  the  time  of  the  dele- 
gation nothing  be  due  to  the 
new  creditor,  and  is  without 
prejudice  to  the  recourse  of  the 
debtor  delegated  against  the 
party  delegating  him. 

SECTION  rv. 
Of  Release, 

1181.  The  release  of  an  oblig* 
ation  may  be  made  either  ex- 
pressly or  tacitly  by  persons 
legally  capable  of  alienating. 

It  is  made  tacitly  when  the 
creditor  voluntarily  surrenders 
to  his  debtor  the  original  title 
of  the  obligation,  unless  there 
is  proof  of  a  contrary  intention. 
—C.  N.  1282 ;  C.  C.  1101,  1129. 
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1182.  The  surrender  of  a 
thing  given  in  pledge  does  not 
create  a  presumption  of  tlie  re- 
lease of  the  debt  for  which  it 
was  pledged.— C.  N.  1286. 

1188.  The  surrender  of  the 
original  title  of  an  obligation  to 
one  of  joint  and  several  debtors 
is  available  in  favor  of  his  co- 
debtors.— C.  N.  1284, 

1184.  An  express  release 
granted  in  favor  of  one  of  joint 
and  several  debtors  does  not 
discharge  the  others;  but  the 
creditor  must  deduct  from  the 
debt  the  share  of  him  whom  he 
has  released.-C;.  N.  1285. 

1185.  An  express  release 
granted  to  the  principal  debtor 
discharges  his  sureties. 

If  granted  to  the  surety,  it 
does  not  discharge  the  principal 
debtor. 

If  granted  to  one  of  several 
sureties  it  does  not  discharge 
the  others,  except  in  cases  m 
which  the  latter  would  have  a 
recourse  upon  the  one  released 
and  to  the  extent  of  such  le- 
course.— C.  N.  1287. 

1186.  That  which  the  cre- 
ditor receives  from  a  surety  as 
a  consideration  for  releasing 
him  from  his  suretyship  is  not 
imputed  in  dischiuge  of  the 
principal  debtor,  or  of  the  other 
sureties,  except  as  regards  the 
latter,  in  cases  in  which  they 
have  a  recourse  upon  the  one 
released,  and  to  the  extent  of 
such  recourse.— C.  N.  1288. 

SECTION  V. 

Of  Compensation 

1187.  When  two  persons  are 
mutually  debtor  and  creditor  of 
each  other,  both  debts  are  ex- 
tinguished by  compensation 
which  takes  place  between 
them  in  the  cases  and  manner 


hereinafter     declared.  —  C.  K. 
1289 ;  C.  C.  P.  217. 
1 188.    Compensation   takes 

{>lace  by  the  sole  operation  of 
aw  between  debts  which  are 
equally  liquidated  and  de- 
mandable  and  have  each  for 
object  a  sum  of  money  or  a  cer- 
tain quantity  of  indeterminate 
things  of  the  same  kind  and 
quantity. 

So  soon  as  the  debts  exist 
simultaneously  they  are  mu- 
tually extinguished  in  so  far  as 
their  respective  amounts  corre- 
spond.—C.  N.  1290  ;  G.  C.  2246. 

1180.  Compensation  is  not 
prevented  by  a  term  granted  by 
indulgence  for  the  payment  of 
one  of  the  debts.— C.  N.  1292. 

1190.  Compensation  takes 
place  whatever  be  the  cause  or 
consideration  of  the  debts  or  of 
either  of  them,  except  in  the 
following  cases : 

1.  The  demand  in  restitution 
of  a  thing  of  which  the  owner 
has  been  unjustly  deprived  ; 

2.  The  denuind  in  restitution 
of  a  deposit ; 

3.  A  debt  which  has  for  object 
an  alimentary  provision  not 
liable  to  seizure.— C.  N.  1293; 
C.  C.  P.  599  s.  4. 

1191.  The  surety  may  avail 
himself  of  the  compensation 
which  takes  place  when  the 
creditor  owes  the  principal 
debtor. 

But  the  principal  debtor  can- 
not set  up  in  compensation 
what  his  creditor  owes  to  the 
surety. 

A  joint  and  several  debtor 
cannot  set  up  in  compensation 
what  the  creditor  owes  to  his 
co-debtor  except  for  the  share 
of  the  latter  in  the  Joint  and 
several  debt.-C.  N.  1294. 

1 192.  A  debtor  who  accepts 
purely  and  simply  an  assign- 
ment made  by  the  creditor  to  a 
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third  person,  cannot  afterwards 
set  ap  against  the  assignee  the 
compensation  which  he  mi^t, 
before  the  acceptance,  have  set 
up  against  the  assignor. 

An  assignment  not  accepted 
by  the  debtor,  but  of  which  due 
notification  has  been  given  to 
him,  prevents  compensation 
only  of  the  debts  due  by  the 
assignor  posterior  to  such  noti- 
fication.—C.  N .  1285. 

1198.  When  the  two  debts 
are  payable  at  difi'erent  places 
compensation  cannot  be  set  up 
without  allowing  for  the  ex- 
penses of  remittance.— C.  N. 
1296. 

1194.  When  compensation 
by  the  sole  operation  of  law  is 

Srevented  by  any  of  the  causes 
eclared  in  this  section,  or  by 
others  of  a  like  nature,  the 
party  in  whose  favor  alone  the 
cause  of  objection  exists,  may 
demand  the  compensation  by 
exception ;  and  in  such  case  the 
compensation  takes  place  from 
the  time  of  pleading  the  excep- 
tion only. 

1195.  When  there  are  sever- 
al debts  subject  to  compensa- 
tion due  by  the  same  person, 
the  compensation  is  governed 
by  the  rules  pro  video  for  the 
imputation  of  payments.— C.  N. 
1297 ;  C.C.  1150,  1161. 

1196.  Compensation  does 
not  take  place  to  the  prejudice 
of  rights,  acquired  by  third 
parties.— C.  N.  1298. 

1197.  He  who  pays  a  debt 
which  is  of  ri^ht  extinguished 
by  compensation  cannot  after- 
wards in  enforcing  the  debt 
which  he  has  failed  to  set  up  in 
compensation  avail  himself,  to 
the  prejudice  of  third  parties, 
of  the  privileges  and  hypothecs 
attached  to  such  debt,  unless 
there  were  just  grounds  for  his 
ignorance  of  its  existence  at  the 


time  of  payment.— C.  N.  1290  ; 
C.  a  2081  s.  5. 

SECTION  VI. 

Of  Confusion. 

1 198.  When  the  qualities  of 
creditor  and  debtor  are  united 
in  the  same  person  there  arises 
a  confusion  which  extinguishes 
the  obligation ;  nevertheless  in 
certain  cases  when  confusion 
ceases  to  exist,  its  eflects  cease 
also.— C.  N.  1300 ;  C.  C.  671  s.  2, 
966. 

1199.  The  confusion  which 
takes  place  by  the  concurrence 
of  the  qualities  of  creditor  and 
principal  debtor  in  the  same 
person,  avails  the  sureties. 

That  which  takes  place  by  the 
concurrence  of  the  qualities  of 
surety  and  creditor  or  of  surety 
and  princii>al  debtor  does  not 
extinguish  the  principal  obliga- 
tion.-C.  N.  1301 ;  C.  1113, 19o7. 

SECTION  VII. 

Of  the  Performance  of  the  Ob- 
ligation becoming  iinpossible. 

1200.  When  the  certain 
sp  cific  thing  which  is  the  ob- 
ject of  an  obligation  perishes, 
or  tho  delivery  of  it  Irom  any 
other  cause  impossible,  without 
any  act  or  fault  of  the  debtor, 
and  before  he  is  in  default,  the 
obligation  is  extinguished  ;  it  is 
also  extinguished  although  the 
debtoi  be  in  default,  if  the 
thing  would  equally  have  per- 
ished in  the  possession  of  the 
creditor  ;  unless  in  either  of  the 
above  mentioned  cases  the 
debtor  has  expressly  bound 
himself  for  fortuitous  events. 

The  debtor  must  |>rove  the 
fortuitous  event  which  he  al- 
leges. 

The  destruction  of  a  thing 
stolen  or  the  impossibility  oi 
delivering  it  does  not  discharge 
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him  who  stole  the  thin|^,  or  him 
who  knowingly  received  it, 
from  the  obligation  to  pay  its 
value.— C.  N.  1302 ;  C.  C.  1050. 

1201.  When  the  perform- 
ance of  an  obligation  has  be- 
come impoBsible,  without  any 
act  or  fault  of  the  debtor  he 
is  bound  to  assign  to  the  credit- 
or such  rig  Its  of  indemnity  as 
he  may  possess  relating  to  the 
obligation. -C.  N.  1303. 

1202.  When  the  perform- 
ance of  an  obligation  to  do  has 
become  impossiole  without  any 
act  or  fault  of  the  debtor  and 
before  he  is  in  default  the  oblig- 
ation is  extinguished  and  both 
parties  are  liberated  ;  hut  if  the 
obligation  be  beneficially  per- 
formed in  part,  the  creditor  is 
bound  to  the  extent  of  the  bene- 
fit aotoally  received  by  him. 

CHAPTER  NINTH, 

OF  PROOF. 


SECTION  I. 

Oeneral  Provisions. 

1208.  The  party  who  claims 
the  performance  of  an  obliga- 
tion must  prove  it. 

On  the  other  hand  he  who 
alleges  facts  in  avoidance  or 
extinction  of  the  obligation 
must  prove  them ;  subject 
nevertheless  to  the  special  rules 
declared  in  this  cliapter. 

1204.  The  proof  produced 
must  be  the  best  of  which  the 
case  in  its  nature  is  susceptible. 

Secondary  or  inferior  proof 
cannot  be  received  unless  it  is 
first  shown  that  the  best  or 
primary  proof  cannot  be  pro- 
duced. 

1205.  Proof  maybe  made  by 


writings,  by  testimony,  bjr  pre- 
sumptions, by  the  confession 
of  the  party  or  by  his  oath,  ac- 
cording to  the  rules  declared  in 
this  chapter  and  in  the  manner 
providea  in  the  Code  of  Civil 
Procedure.— C.  N.  1316. 

1206.  The  rules  declared  in 
this  chapter,  unless  expressly 
or  by  their  nature  limited, 
apply  in  commercial  as  well  as 
in  other  matters. 

When  no  provision  is  found 
in  this  Code  for  the  proof  of 
facts  ctmcerning  commercial 
matters,  recourse  must  be  had 
to  the  rules  of  evidence  laid 
down  by  the  laws  of  England. 

SECTION  IL 

Of  Proof  by  Writings. 

§  1.-0/  authentic  writings, 

1207.  The  following  writ- 
ings,  executed  or  attested  with 
the  requisite  formalities  by  a 
public  officer  having  authority 
to  execute  or  attest  the  same  in 
the  place  where  he  acts,  are 
authentic  and  make  proof  of 
their  contents,  without  any 
evidence  of  the  signature  or 
seal  appended  to  them,  or  of 
the  otficial  character  of  such 
officer  being  necessary,  that  is 
to  say  : 

Copies  of  the  acts  of  the 
Imperial  Parliament,  of  the 
Province  of  Canada  and  of  the 
Parliament  of  the  Dominion  of 
Canada,  and  copies  of  the 
Edicts  and  Ordinances,  and  of 
the  Ordinances  of  the  Province 
of  Quebec,  and  of  the  statutes 
and  Ordinances  of  the  Province 
of  Lower  Canada,  and  of  the 
statutes  of  Upper  Canada, 
printed  by  the  printer  duly 
authorized  by  Her  Biajesty  the 


1»08.  Ariiele  1209  qf  the  Civil 
Oode,  a,  it  i,  contained  in  article 
5807    0/  the   Revi„d   Statute,,    i, 

amended  by  adding  in  the  ihirleentk 
linej  after  the  word  :  "deed,"  the 
,  following  words:  "in  the  form 
above  indicated  or."— 63  Viet , 
cap.  40. 
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Qaeen,  or  by  any  of  her  prede- 
cessors ; 

Copies  of  acts  of  the  Legisla- 
tures of  the  provinces  forming 
the  Dominion  of  Canada,  or  of 
any  of  the  provinces  or  terri- 
tories, hereafter  admitted  into 
the  Dominion,  printed  by  a 
Queen's  printer,  or  otherprinter 
by  authority,  lor  the  Govern- 
ment of  any  of  the  said  pro- 
vinces or  territories. 

Letters-patent,  commissions, 
proclamations  and  other  instru- 
ments issued  by  her  Majesty 
the  Queen,  or  by  the  executive 
Government  of  the  Province  of 
Canada  or  of  the  Dominion  of 
Canada. 

Letters-patent,  orders  in 
council,  commissions,  procla- 
mations and  other  instruments 
issued  by  the  Grovemment  of 
this  Province. 

Copies  of  official  documents, 
proclamations  or  announce- 
ments, printed  by  a  Queen  s 
printer,  or  other  printer  by 
authority  for  the  Government 
of  a  province  of  the  Dominion 
of  Canada  and  of  the  provinces 
or  territories  hereafter  ad- 
mitted into  the  Dominion. 

Official  announcements  in 
the  Canada  Gazette  and  in  the 
Quebec  Official  Gazette  pub- 
lished by  authority. 

The  records,  registers,  jour- 
nals and  public  documents  of 
the  several  departments  of  the 
Executive  Government  and  of 
the  Parliament  of  the  Province 
of  Canada,  and  of  the  Dominion 
of  Canada  as  well  as  those  of 
the  Executive  Government  and 
L^islature  of  this  Province  ; 

The  records  and  registers  of 
courts  of  justice  and  of  judicial 
proceedings  in  the  Province  : 

The  books  and  registers  of  a 
public   character  required    by 


law  to  be  kept  by  official  per- 
sons in  the  Irovince  ; 

The  books,  registers,  by-laws, 
records  and  other  documents 
and  papers  of  municipal  corpor* 
ations  and  of  ot  her  corporai  ions 
of  a  public  character  In  this 
Province  ; 

Official  copies  and  extracts  of 
and  from  the  books,  documents 
and  writ  ings  above  mentioned, 
and  certificates  and  all  other 
writings  included  within  the 
legal  intendment  of  this  article, 
although  not  enumerated.— 
R.  S.  Q.,  5805. 

1208.  A  notarial  instrument 
received  before  one  notary 
alone  is  authentic  if  signed  by 
all  the  parties. 

If  the  parties  or  any  of  them 
be  unable  to  sign,  it  is  neces- 
sary, to  the  authenticity  of  the 
instrument,  that  the  consent 
given  to  the  instrument  by  the 
party  thereto  who  does  or  can- 
not sign  be  received  in  the 
presence  of  a  subscribing  wit- 
ness. 

The  witnesses  may  be  of 
either  sex,  and  must  l:»e  not  less 
than  twenty-one  years  of  age, 
of  sound  mind,  without  inter- 
est in  the  instrument,  not 
civilly  dead,  and  not  deemed 
infamous  by  law.  Aliens  and 
married  women  (except  the 
wife  of  the  notary  receiving  the 
instrument)  may  act  as 
witnesses. 

This  article  is  subject  to  the 
provisions  contained  in  the 
next  following  article,  and  to 
those  relating  to  wills.  It  does 
not  apply  to  the  cases  men* 
tionea  in  Article  2380,  when  a 
notary  alone  Is  sufficient. — 56 
V.  c,  30,  s.  1 ;  C.  C.  36  s.  4,  843 
et  s. 

1209.  Notifications,  sum- 
monses, protests  and  services, 
by  which  a  reply  is  required. 
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may  be  made  by  one  notary, 
whether  the  party  in  whose 
name  they  are  made  has  or  has 
not  siKned  the  deed. 

Such  instruments  are  authen- 
tic and  make  proof  of  their 
contents  until  contradicted  or 
disavowed. 

But  nothing  inserted  in  any 
such  instrument,  as  the  answer 
of  the  party  upon  whom  the 
same  is  served,  is  proof  against 
him,  unless  it  be  signed  by  such 
partV. 

With  the  exception  of  the 
notifications,  summonses,  pro- 
tests and  services  which  pre- 
cede, all  other  notifications, 
summonses,  protests  and  ser- 
vices may  be  made  by  an 
ordinary  notarial  deed  signed 
in  the  ofiSce  of  the  notary  or 
elsewhere. 

In  such  case  it  is  sufficient 
for  the  notary  to  serve  a  copy 
of  such  deed  upon  the  person  to 
be  so  notified,  summoned  or 
protested,  or  at  his  domicile. 

It  is  not  necessary  to  deliver 
to  the  adverse  party  a  copy  of 
the  procka-veroal  of  service ; 
such  proc^s-verbal  may  be 
drawn  up  and  signed  after- 
wards.—/^. 5807  ;  C.  C.  P.  586. 

12 lO.  An  authentic  writing 
makes  complete  proof  between 
the  parties  to  it  and  their  heirs 
and  legal  renrcsentativcs  : 

1.  Of  the  obligation  expressed 
in  it ; 

2.  Of  what  is  expressed  in  it 
by  way  of  recital,  if  the  recital 
have  a  direct  reference  to  the 
obligation  or  to  the  object  of 
the  parties  in  executing  the 
instrument.  If  the  recital  be 
foreign  to  such  obligation  and 
to  the  object  of  the  parties  in 
executing  the  instrument,  it 
can  serve  only  as  a  commence- 
ment of  proof. — C.  N.  1319, 
1320. 


12 11.  An  authentic  writing 
may  be  contradicted  and  set 
aside  as  false  in  whole  or  in 
part,  upon  an  improbation  in 
the  manner  provided  in  the 
Code  of  Civil  Procedure  and  in 
no  other  manner.  C.  C.  P.  225 
et  s. 

1212.  Counter-letters  have 
effect  between  the  parties  to 
them  only ;  they  do  not  make 
proof  against  third  persons. — 
C.  N.  laSl. 

1218.  Acts  of  recognition  do 
not  make  proof  of  the  pri- 
mordial title,  unless  the  sub- 
stance of  the  latter  is  specially 
set  forth  in  the  recognition. 

Whatever  the  recognition 
contains  over  and  above  the 
primordial  title,  or  different 
from  it,  does  not  make  proof 
against  it.— C.  N.  1337, 

1214.  The  act  of  ratification 
or  confirmation  of  an  obligation 
which  is  voidable  does  not 
make  proof,  unless  it  expresses 
the  substance  of  the  obligation, 
the  cause  of  its  being  voidable 
and  the  intention  to  cover  null- 
ity.—C.  N.  1338 ;  C.  C.  1235,  s.  2. 

§  2.-0/   capiea   of   Authentic 
Writings. 

1215.  Copies  of  notarial 
instruments,  certified  to  be 
true  copies  of  the  original,  by 
the  notary  or  other  public 
officer,  who  has  the  legal 
custody  of  such  original,  are 
authentic  and  make  proof  of 
what  is  contained  in  the  ori- 
ginal.-C.  N,  1334. 

1216.  Extracts  duly  certi- 
fied and  delivered  by  notaries 
or  by  the  prothonotaries  of  the 
superior  court  from  the  origin- 
als of  authentic  instruments 
lawfully  in  their  custody  are 
authentic  and  make  proof  of 
their  contents ;  provided  such 
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extracts  contain  the  date,  place 
of  execatino  and  nature  of  the 
instrument,  the  names  and 
description  of  the  parties  to  it, 
the  name  of  tlie  notary  before 
whom  it  was  received,  the 
clauses  or  parts  of  clauses 
extracted  at  full  length,  and 
that  mention  be  made  of  the 
day  on  which  the  extract  is  de- 
livered and  be  noted  on  the 
originaLs.— C.   N.    1338;    C.    C. 

2m. 

1217.  When  the  original  of 
any  notarial*  instrument  has 
been  lost  by  unforeseen  acci- 
dent, a  copy  of  an  authentic 
copy  thereof  makes  proof  of  the 
contents  of  the  original,  pro- 
vided that  such  copy  be  at- 
tested by  the  notary  or  other 
public  officer  with  whom  the 
authentic  copy  has  been  de- 
posited by  judicial  authority  for 
the  purpose  of  granting;  copies 
thereof,  as  provided  in  the  Code 
of  Civil  Procedure.— C.  N.  1:335 ; 
C.  C.  P.  1327,  et  8. 

1218.  Copies  of  notarial  in- 
struments and  of  extracts 
therefrom,  of  all  authentic 
documents,  whether  judicial  or 
not,  of  papers  of  recorrl,  and  of 
all  documents  and  instruments 
in  writing,  even  those  under 
private  signature,  or  executed 
before  witnesses,  lawfully 
registered  at  full  length,  when 
such  copies  bear  the  certificate 
of  the  registrar,  are  authentic 
evidence  of  such  documents,  if 
the  originals  have  been  de- 
stroyed by  fire  or  other  acci- 
dent, or  otherwise  lost.— C.  N. 
1336. 

1219.  If  In  such  cases  the 
original  document  be  in  the 
possession  of  an  adverse  party 
or  of  a  third  party,  without 
collusion  on  the  part  of  the  per- 
son who  relies  upon  it,  and  it 
^i^ni^ot  be  produced^  the  copy 


certified  as  in  the  preceding 
article  makes  proof  in  like 
manner. 

§  '6,-0/  certain  writings  exe- 
cuted out  oj  Lower  Canada, 

1220.  The  certificate  of  the 
secretary  of  any  foreign  state 
or  of  tlie'Executive  Government 
thereof,  and  the  original  docu- 
ments and  copies  of  documents 
hereinafter  enumerated,  exe- 
cut-ed  out  of  Lower  Canada, 
make  prinid  facie  proof  of  the 
contents  thereof  without  any 
evidence  being  necessary  of  the 
seal  or  signature  affixed  to  such 
original  or  copy,  or  of  the 
authority  of  the  officer  granting 
the  same,  namely : 

1.  Exemplifications  of  any 
judgment  or  other  judicial  pio- 
ceeding  of  any  court  oat  of 
Lower  Canada,  under  the  seal 
of  such  court,  or  under  the 
signature  of  the  officer  having 
the  legal  custody  of  the  record 
of  such  judgment  or  other 
judicial  proceeding; 

2.  Exemplifications  of  any 
will  executed  out  of  Lower 
Canada,  un<ler  the  seal  of  the 
court  wherein  the  original  will 
is  of  record,  or  under  the  sig- 
nature of  the  judge  or  other 
officer  having  the  legal  custody 
of  such  will,  and  the  probate  of 
such  will  under  the  seal  of  the 
court. 

3.  Copies  of  the  exemplifica- 
tion of  such  will  and  of  the  pro- 
bate thereof  certified  by  the 
prothonotary  of  any  court  in 
Lower  Canada,  in  whose  office 
the  exemplification  and  pro- 
bate have  been  recorded,  at  the 
instance  of  an  interested  party 
and  by  the  order  of  a  judge  of 
such  court ;  such  probate  is  also 
received  as  proof  of  the  death 
of  the  testator  ; 

4.  Qertiflcates   of  n^arriage, 
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baptism  or  birth,  and  burial  of 
persons  out  of  Lower  Canada, 
under  the  hand  of  the  cler^p'- 
man  or  public  officer  who 
officiated,  and  extracts  from 
any  register  of  such  marriasre, 
baptism  or  birth  and  burial, 
certified  by  the  clergyman  or 

Jmblic      officer      havmg     the 
ejzal  custody  thereof ; 

5.  Notarial  copies  of  any 
power  of  attorney  executed  out 
of  Lower  Canada,  in  the  pres- 
ence of  one  or  more  witnesses 
and  authenticated  before  the 
mayor  of  the  place  or  other 
public  officer  of  the  country 
where  it  bears  date,  the  original 
whereof  is  deposited  with  the 
notary  public  in  Lower  Canada 
granting  the  copy  ; 

6.  The  copy  taken  by  a  pro- 
thonotary  or  a  clerk  of  a  circuit 
court  in  Lower  Canada  of  any 
power  of  attorney  executed 
out  of  Lower  Canada  in  the 
presence  of  one  or  more  wit- 
nesses and  authenticated  be- 
fore any  mayor  or  other  public 
officer  of  the  country  where  it 
bears  date,  such  copy  being 
taken  in  a  cause  wherein  the 
original  is  produced  by  a  wit- 
ness who  refuses  to  part  with 
it,  and  being  certiflea  and  de- 
posited in  the  same  cause. 

The  original  powers  of  at" 
torney  mentioned  in  the  pre- 
ceding paragraphs  numbers  five 
and  six,  are  held  to  be  duly 
proved  ;  but  the  truth  of  the 
exemplifications,  probates,  cer- 
tificates or  extracts,  and  the 
original  powers  of  attorney 
mentioned  in  this  article,  may 
be  denied  and  proof  thereof  be 
reouired  in  the  manner  pro- 
viaed  in  the  Code  of  Civil  Pro- 
cedure,—C.  C.  P.  209. 


§  i.—Of  PrivcUe  Writings. 

1221.  A  writing  which  is 
not  authentic  by  reason  of  any 
defect  of  form,  or  of  the  incom- 
petency of  the  officer,  avails  as 
a  private  writing,  if  it  have 
been  signed  by  all  the  parties  ; 
saving  the  provisions  contained 
in  article  8»5.— C.  C.  855. 

1222.  Private  writings  ac- 
knowledged by  the  party 
against  whom  they  are  set  up, 
or  legally  held  to  be  acknow- 
ledged or  proved,  have  the  same 
effect  in  making  pfoof  between 
the  parties  thereto,  and  be- 
tween their  heirs  and  legal  re- 
presentatives, as  authentic 
wrirings.-C.  N.  1322. 

1228.  If  the  party  against 
whom  a  private  writing  is  set 
up  do  not  formally  deny  his 
writing  or  signature  in  the 
manner  provided  in  the  Code 
of  Civil  Procedure,  it  is  held  to 
be  acknowledged.  His  heirs  or 
legal  representatives  are  only 
obliged  to  declare  that  they  do 
not  Know  his  writing  or  signa- 
ture—Amended by  00  v.,  c.  50, 
s.  18  ;  C.  N.  1324  ;  C.  C.  P.  208. 

1224.  In  the  case  of  formal 
denial  by  a  party  of  his  writing 
or  signature,  or  in  the  case  of  a 
declaration  by  his  heirs  or  legal 
representatives  that  they  do 
not  know  it,  proof  must  be 
made  in  the  manner  provided 
in  the  Code  of  Civil  Procedure. 
— C.  N.  1324. 

1 225.  Private  writings  have 
no  date  against  third  persons, 
but  from  the  time  of  their  re- 
gistration, or  from  the  death  of 
one  of  the  subscribing  parties 
or  witnesses,  or  from  tlie  day 
that  the  substance  of  the  writ- 
ing has  been  set  forth  in  an 
authentic     instrument.       The 


^  '*1220.  Copies  duly  certified 

by  a  notary  in  the  Province  of 
Quebec  of  all  the  writings  and 
documents  above  enumerated 
which  have  been  previously  de- 
posited with  such  notary." 


"8.  In  the  county  of  Gasp6,  any  copy  delivered  by  the  J 
prothonotary,  of  any  power  of  attorney  executed  out  of  the, 
Province  of  Quebec,  in  presence  of  one  or  more  witnesses  and « 
authenticated  before  any  mayor  or  other  public  officer  of  the' 
coimtry  where  it  bears  date,  such  copy  being  taken  from  the 
original  deposited  and  kept  in  his  office  among  the  records 
of  the  Superior  Court/'      /  jl  JL  O 
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date  may  nevertheless  be  estab- 
lished against  third  persons  by 
legal  proof. -C.  N.  1328;  C.C.  1281. 

1226.  The  rule  declared  in 
the  last  preceding  article  does 
not  apply  to  writings  of  a  com- 
mercial nature.  Such  writings 
are  presumed  to  have  been 
made  on  the  day  they  bear  date, 
in  the  absence  of  proof  to  Lhc 
contrary. 

1227.  Family  registers  and 

gapers  do  not  make  proof  in 
ivor  of  him  by  whom  they  are 
written.  They  are  proof  against 
him. 

1.  In  all  cases  in  which  they 
formally  declare  a  payment  re- 
ceived. 

2.  When  they  contain  express 
mention  that  a  minute  is  made 
to  supply  a  defect  of  title  to  a 
person  in  whose  favor  an  ob- 
ligation is  declared  to  exist.— 
C.  N.  1331. 

1228.  What  is  written  by 
the  creditor  on  the  back  or  up- 
on any  other  part  of  the  title 
which  has  always  remained  in 
his  possession,  though  the 
writing  be  neither  signed  nor 
dated,  is  proof  against  him 
when  it  tends  to  est-ahlish  the 
discharge  of  the  debtor. 

In  like  manner  what  is  writ- 
ten by  the  creditor  on  the  b;ick 
or  upon  any  other  part  of  the 
duplicate  of  a  title  or  of  a  re- 
ceipt is  proof,  provided  such 
duplicate  be  in  the  hands  of  the 
debtor.— C.  N.  1332. 

1229.  No  indorsement  or 
memorandum  of  any  payment 
upon  a  promissory  note,  oill  of 
exchange  or  other  writing, 
made  by  or  on  behalf  of  the  party 
to  whom  such  payment  is  luade, 
is  received  in  proof  of  such  pay- 
ment so  as  to  take  the  debt  out 
of  the  operation  of  the  law  res- 
pecting the  limitation  of  ac- 
tions. 


SECTION  III. 

Of  Testimony, 

1230.  Repealed  by  60  V.,  c, 
60,  8.  19,     Vide  C.  C.  P.  ng  et  8, 

1231.  Repealed  by  60  Vic, 
c.  60,  8.  id.  Vide  C,  a  P.  Sli  et  s. 

1232.  Repealed  by  00  F.,  c. 
60,  8.  19,     Vide  C,  C.  P.  312  et  s, 

1233.  Proof  may  be  made  by 
testimony  :— 

1.  Of  all  facts  concerning 
commercial  matters ; 

2.  In  all  matters  in  which  the 
principal  sum  of  money  or  value 
in  question  does  not  exceed  flfty 
dollars ; 

3.  In  cases  in  which  real  prop- 
erty is  held  by  permission  of  the 
proprietor  without  lease,  as  pro- 
vided in  the  title  Of  Lease  and 
Hire ; 

4.  In  cases  of  neces.<«ary  de- 
posits, or  deposits  made  by 
travellers  in  an  inn,  and  in 
other  cases  of  a  like  nature  \ 

5.  In  cases  of  obligations 
arising  from  quasi-contracts, 
oflences,  and  quasi-offences,  and 
all  other  cases  in  which  the 
party  claiming  could  not  pro- 
cure proof  in  writing; 

6.  In  cases  in  which  the  proof 
in  writing  has  been  lost  by  un- 
foreseen accident  or  is  in  the 
pos.session  of  the  adverse  partv 
or  of  a  third  person  without  col- 
lusion of  the  partv  claiming  and 
cannot  be  produced ; 

7.  In  cases  in  which  there  is  a 
commencement  of  proof  in 
writing. 

In  all  other  matters  proof 
must  be  made  by  writing  or  by 
the  oath  of  the  adverse  party. 
The  whole,  nevertheless,  sub- 
ject to  the  exceptions  and  limi- 
tations specially  declared  in 
this  .'^ection,  and  to  the  provi- 
sions contained  in  article  1680. 
-C.  N,  1341 ;  C,  C.  2^2,  et  s.,  860, 
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1206, 1281, 1660,  1677,  1816,  2260, 
8.  7  ;  C.  C.  P.  312  et  8. 

1234.  Testimony  cannot  in 
any  case,  be  received  to  contra- 
dict or  vary  the  terms  of  a  valid 
written  instrument.  —  C.  N. 
1341. 

1235.  In  commercial  matters 
in  which  the  sum  of  money  or 
value  in  question  exceeds  fifty 
dollars,  no  action  or  exception 
can  be  maintained  against  any 
party  or  his  representatives  un- 
less there  is  a  writing  signed  by 
the  former,  in  the  following 
cases : 

1.  Upon  any  promise  or  ac- 
knowledgment whereby  a  debt 
is  taken  out  of  the  operation  of 
the  law  respecting  the  limita- 
tion of  actions ; 

2.  Upon  any  promise  or  ratifi- 
cation made  by  a  person  of  the 
age  of  majority,  of  any  obliga- 
tion contracted  during  his  min- 
ority ; 

3.  Upon  any  representation, 
or  assurance  in  favor  of  a  person 
to  enable -him  to  obtain  credit, 
money  or  goods  thereupon ; 

4.  Upon  any  cxintract  for  the 
sale  of  goods  unless  the  buyer 
has  accepted  or  received  part  of 
the  gooas  or  ^iven  something 
in  earnest  to  bmd  the  bargain ; 

The  foregoing  rule  applies 
although  the  goods  be  intended 
to  be  delivered  at  some  future 
time  or  be  not  at  the  time  of  the 
contract  ready  for  delivery.— 
C.  C.  1567. 

1236.  In  any  action  for  the 
recovery  of  a  sum  which  does 
not  exceed  fifty  dollars,  proof 
by  testimony  cannot  be  received 
if  such  sum  be  a  balance  or  make 
part  of  a  debt  under  a  contract 
which  cannot  be  proved  by 
testimony. 

The  creditor  may,  neverthe- 
less, prove  by  testimony  a 
promise  made  by  the  debtor  to 


pay  such  balance,  when  it  does 
not  exceed  fifty  dollars.— G.  N. 
1344. 

1237.  If  in  the  same  action 
several  sums  be  demanded 
which  united  form  a  sum  ex- 
ceeding fifty  dollars,  proof  by 
testimony  may  be  received  if 
the  debts  have  arisen  from  dif- 
ferent causes  or  have  been  con- 
tracted at  different  times,  and 
each  were  orginally  for  a  sum 
less  than  fifty  dollars.— C.  N. 
1345. 

SECTION  IV. 

Of  Presumptions, 

1238.  Presumptions  are  ei- 
ther established  by  law  or  arise 
from  facts  which  are  left  to  the 
discretion  of  the  courts.— C.  N. 
1349. 

1230.  Le^l  presumptions 
are  those  which  are  specially 
attached  by  law  to  certain  facts. 
They  exempt  from  making 
other  proof  those  in  whose  favor 
they  exist ;  certain  of  them  may 
be  contradicted  by  other  proof ; 
others  are  presumptions  juris 
et  d^jure  and  cannot  be  contra- 
dicted.-C.  N.  1352. 

1240.  No  proof  is  admitted 
to  contradict  a  legal  presump- 
tion, when,  on  the  ground  of 
such  presumption,  the  law 
annuls  certain  instruments  or 
disallows  a  suit,  unless  the  law 
has  reserved  the  right  of  mak- 
ing proof  to  the  contrary,  and 
.saving  what  is  provided  with 
respect  to  the  oaths  or  judical 
admissions  of  a  party.— C.  N. 
1352. 

1241  The  authority  of  a  final 
judgment  ire3  judicata)  is  a 
presumption  Ju?"i5  et  dejure  ;  it 
applies  only  to  that  which  has 
been  the  obiect  of  the  judg- 
ment, and  when  the  demand  is 
tonnded  on  the  same  cause,  Is 
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between  the  same  parties  actins^ 
in  Ihe  same  qualities,  and  is  for 
the  same  thing  as  in  the  action 
adjudged  upon.— C.  N.  1*651  ; 
C.  C.  1920. 

1242.  Presumptions  not  es- 
tablished by  law  are  left  to  the 
discretion  and  judgment  of  the 
court.-C.  N.  X363. 

SECTION  V. 

O/Admiaaiona 

1248.  Admissions  are  extra- 
judicial or  judicial.  They  can- 
not be  divided  against  the  party 
making  them.— G.  N.  1354. 

Nevertheless,  an  admission 
may  be  divided  in  the  following 
cases,  according  to  circum- 
stances, and  in  the  discretion 
of  the  court : 

1.  When  it  contains  facts 
which  are  foreign  to  the  issue  ; 

2.  When  the  part  of  the  ad- 
mission objected  to  is  improb- 
able or  is  invalidated  by  indi- 
cations of  fraud  or  of  baa  faith, 
or  by  contrary  evidence. 

3.  When  the  facts  Contained 
in  the  admission  have  no  con- 
nection with  each  other.--  60 
V.  c.  60,  s.  20. 

1244.  An  extra-judicial  ad- 
mission must  be  proved  by 
writing  or  the  oath  of  the  party 
against  whom  it  is  set  up,  ex- 
cept in  the  cases  in  which, 
according  to  the  rules  declared 
in  this  chapter,  proof,  by  testi- 
mony is  adtnissible.  —  G.  N. 
1356. 


1246.  A  judicial  admission 
is  complete  proof  against  the 
party  making  it. 

It  cannot  be  revoked  unless 
it  is  proved  to  have  been  made 
through  an  error  of  fact.— G.  N. 
1356 ;  G.  G.  P.  354,  et  s.,  350. 

SECTION  YI. 

0/  the  Oaths  of  Parties. 

1246.  Repealed  by  60  V.,  c. 
50,  s.  21;  Vide  G.  G.  P.  371, 
372. 

§  1.-0/  the  decisory  oath. 

1247.  Bepe€Ued  by  60  V.,  c. 
50,  s.  U;    Vide  C.  C.  P.  STl, 

1248.  Bepeaied  by  60  F.,  c. 

50,  s.  n :   Vide  a  a  P.  sri, 

1249.  Revealed  by  60  V.,  c. 
50  s.    21;    Vide  C.   C.  P.  J7i, 

1250.  Repealed  by  60  V.,  c, 
50,  8.  U;  Vide  C.  C.  P.  371, 
372 

1251.  Repealed  by  60  V..  c. 
50,  8.  U;  Vide  C.  C  P.  371, 
37i. 

1252.  RepeaUd  by  60  F., 
c.  50,  8,  il. 

1253.  Repealed  by  60  F., 
c.  50,8,  il.     . 

1254.  Repealed  by  60  F., 
c.508,itl. 

1255.  Repealed  by  60  F., 
c.  50, «.  il. 

1256.  Repealed  by  60  F., 
c.  50,  8,  U. 

11 
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TITLE  FOURTH. 

OF  MARRIAGE  COVENANTS  AND  OF  THE  EFFECT  OF 
MARRIAGE  UPON  THE  PROPERTY  OF  THE 

CONSORTS. 


CHAPTER  FIRST. 

OEKBRAL  PROVISIONS. 

1257.  All  kinds  of  agree- 
mentA  may  be  lawfully  made 
in  contracts  of  marriage,  even 
those  which,  in  any  other  act 
inter  vivoa,  would  be  void ;  such 
as  the  renunciation  of  succes- 
sions which  have  not  yet  de- 
volved, the  gift  of  future 
property,  the  conventional 
appointment  of  an  heir,  and 
other   dispositions   in  contem* 

Slation  of  death.— C.  N.  1387; 
I.  C.  1413. 

1258.  All  covenantsS  con- 
trary to  public  order  or  to  good 
morals,  or  forbidden  by  any 
prohibitory  law,  are,  however, 
excepted  from  the  above  rule.— 
C.  N.  1387  ;  C.  C.  13,  1384. 

1259.  Thus  the  consorts  can- 
not derogate  from  the  rights  in- 
cident to  the  authority  of  the 
husband  over  the  persons  of 
the  wife  and  the  children,  or 
belonging  to  the  husband  as 
the  heaa  of  the  conjugal  as- 
sociation, nor  from  the  rights 
conferred  upon  the  consorts 
by  the  title  of  Paternal 
Authority  and  the  title  of  Min- 
ority, Tutorship  and  Emanci- 
patTon  in  the  present  code.— 
C.  N.  1388 ;  C.  C.  1384. 

1260.  If  ho  covenants  have 
been  made,  or  if  the  contrary 
have  not  been  stipulated,  the 
consorts  are  presumed  to  have 
intended  to  subject  themselves 
to  the  general  laws  and  customs 


of  the  country,  and  particularly 
to  the  legal  community  of 
property,  and  to  the  customary 
or  legal  dower  in  favor  of  the 
wife  and  of  the  children  to  be 
born  of  their  marriage. 

From  the  moment  of  the 
celebration  of  marriage,  these 
pcesumed  ag^reements  become 
Irrevocably  the  law  between 
the  parties,  and  can  no  longer 
be  revoked  or  altered.— C.  N. 
13»3. 

1201.  In  the  case  of  the 
preceding  article,  the  com- 
munity is  established  and 
governed  in  accordance  with 
the  rules  set  forth  in  the  second 
chapter,  and  tho^te  relating  to 
dower  are  laid  dov\n  in  the 
third  chapter  in  the  present 
title. 

1262.  Community  of  prop- 
erty, which  the  consorts  are  free 
to  exclude  by  stipulation,  may 
be  altered  or  modlfled  at  pleas- 
ure, by  their  contract  of  mar- 
riage, and  is  called.  In  such 
case,  conventional  community, 
the  principal  rules  concerning 
which  are  contained  in  the 
second  chapter  of  this  title. 

1268.  Legal  or  custonuiry 
dower,  which  the  parties  are 
likewise  at  liberty  to  exclude, 
may  also  be  altered  or  modified 
at  pleasure,  by  the  contract  of 
marriage,  and  is  called  in  such 
case,  prefixed  or  conventional 
dower,  the  most  ordinary  rules 
concerning  which  are  contained 
in  the  first  section  of  the  third 
chapter  of  this  title. 
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1264.  All  marria^  coven- 
ants must  be  made  in  notarial 
form,  and  before  the  solemniz- 
ing of  marriage,  upon  which 
they  are  conditional. 

Contracts  of  marriage  made 
in  certain  localities,  for  which 
an  exception  has  been  created 
by  special  laws,  are  exempted 
from  the  necessity  of  being  in 
notarial  form.— C.  N.  1394. 

1265.  After  marriage,  the 
mirriage  covenants  contained 
in  the  contract  cannot  be  alter- 
ed, (even  by  the  donation*  of 
usufruct,  which  is  abolished,) 
nor  can  the  consorts  in  any  other 
manner  confer  b/nefits  inter 
vivos  upon  each  other,  except 
in  conformity  with  the  provi- 
sions of  the  law,  under  which 
a  husband  may,  subject  to 
certain  conditions  and  restric- 
tions, insure  his  life  for  his 
wife  and  children.— R.  S.  Q. 
68091  ;C.  N.  1395;  C.  C.  770. 

1266.  Alterations  made  in 
marriage  covenants,  before  the 
celebration  of  the  marriaee, 
must  on  pain  of  nullity  oe 
established  by  act  in  notarial 
form,  in  the  presence,  and  with 
the  consent,  of  all  such  parties 
to  the  first  contract  as  are  in- 
terested in  such  alterations.— 
C.  N.  1396, 1397. 

1207.  Minors  capable  of  con- 
tracting marriage,  may  validly 
make,  in  favor  of  their  future 
consorts  or  children,  all  such 
agreements  or  gifts  as  the  con- 
tract admits  of,  provided  thev 
are  assisted  by  their  tutors,  if 
they  have  any,  and  by  the  other 
persons  whose  consent  Is  neces- 
sary to  the  validity  of  the  mar- 
riage ;  the  benefits  which  they 
confer  in  such  contracts  upon 
third  parties  are  subject  to  the 


rules  which  apply  to  minors  in 
general.— C.  N.  1398 ;  C,  C.  783, 
1006. 

CHAPTER  SECOND. 

OP  COMMUNITY  OF  PROPERTY. 

1268.  There  are  two  kinds 
of  community  of  property : 
legal  coiiirnunity,  the  rules  gov- 
erning which  are  contained  in 
the  ilreiC  boction  of  this  chapter, 
and  conventional  community, 
the  principal  and  most  usual 
condiiions  of  which  are  de- 
clared in  'the  second  section  of 
the  same  chapter. 

1260.  Community,  whether 
legal  or  conventional,  com' 
mences  from  the  day  tne  mar- 
riage is  solemnized  ;  the  parties 
cannot  stipulate  that  it  shall 
commence  at  any  other  period. 
-C.  N.  1399. 

SECTION  I. 

0/ Legal  Community. 

1270.  Legal  community  Is 
that  which  the  law,  in  the  ab- 
sence of  stipulation  to  the  con- 
trary, establishes  between  con- 
sorts, by  the  mere  fact  of  their 
marriage,  in  respect  of  certain 
descriptions  of  property,  which 
they  are  presumed  to  have 
intended  to  subject  to  it. 

127 1 .  Legal  community  may 
be  established  bv  the  simple 
declaration  which  the  parties 
make  in  the  contract  of  their 
intention  that  it  shall  exist.  It 
also  takes  place  when  no  men- 
tion is  made  of  it,  when  it  is 
not  expressly  nor  impliedly  ex- 
cluded, and  also  when  there  is 
no  marriage  contract.     In  all 
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cases  it  is  governed  by  the  rules 
set  forth  in  the  following 
article8.--C.  N.  1400 ;  C.  C.  1200. 

%1.—  What     things      compose 

the  Assets  and  Liabilities 

of  the  Cominunity. 

1272.  The  assets  of  the  com- 
munity consist : 

1.  Oi  all  the  moveable  pro- 
perty which  the  consorts  pos- 
sess on  the  day  when  the  mar- 
riage is  solemnized,  and  also  of 
all  the  moveable  property 
which  they  acquire  during 
marriage,  or  which  '  falls  to 
them,  during  that  period,  by 
succession  or  by  gift,  if  the 
donor  or  testator  have  not 
otherwise  provided. 

2.  Of  all  the  fruits,  revenues, 
interests,  and  arrears,  of  what- 
soever nature  they  may  be. 
which  fall  due  or  are  received 
during  the  marriaee,  and  arise 
from  property  which  belonged 
to  the  consorts  at  the  time  of 
their  marriage,  or  from  pro- 
perty which  has  accruea  to 
them  during  marriage,  by  any 
title  whatever. 

3.  Of  all  the  immoveables 
they  acquire  during  the  mar- 
riage.—C.  N.  1401. 

1278.  All  immoveables  are 
deemed  to  be  joint  acquests  of 
the  community,  if  they  be  not 
proved  to  have  belonged  to  one 
of  the  consorts,  or  to  have  been 
in  his  legal  possession,  pre- 
viously to  the  marriage,  or  to 
have  uUlen  to  him  subsequent- 
ly by  succession  or  other 
equivalent  title.— C.  N.  1402. 

1274.  Mines  and  quarries 
are  subject  as  regards  com- 
munity, to  the  rules  laid  down 
Concerning  them,  in  the  title  Of 
Usufnictt  Use  and  Occupation, 

The  product  of  such  mines 
fuid  quarries  as  are  opened  dur- 


ing the  marriage,  upon  the 
private  property  of  one  of  the 
consorts,  does  not  fall  into  the 
community;  but  such  as  were 
opened  and  worked  previously 
to  the  marriage,  may  continue 
to  be  worked  for  the  benefit  of 
the  community.— C.  N.  1403; 
C.  C.  460. 

1275.  The  immoveables 
which  the  consorts  possess  on 
the  day  when  the  marriage  is 
solemnized,  or  which  fall  to 
them  during  the  continuance 
bv  succession  or  an  equivalent 
title,  do  not  enter  into  the  com- 
munity. 

Nevertheless,  if  after  the  con- 
tract of  marriage  in  which  com- 
munity is  stipulated,  and  be- 
fore the  marriage  is  solemnized, 
one  of  the  consort-s  purchase  an 
immoveable,  the  immoveable 
purchased  in  such  interval,  falls 
into  the  community ;  unless  the 
purchase  has  been  made  in  exe- 
cution of  some  clause  of  the 
contract,  in  which  case  it  is 
regulated  according  to  the 
agreement.— C.  N.  I'MM. 

1276.  Gifts  by  contract  of 
marriage,  those  which  are  in 
contemplation  of  death  includ- 
ed, gifts  during  marriage  and 
legacies,  made  by  ascendants  of 
one  of  the  consorts,  cither  to 
the  consort  entitled  to  inherit 
from  them  or  to  the  other,  are 
deemed,  as  regards  immove- 
able«,  unless  there  is  an  ex- 
press declaration  to  the  con- 
trary; to  be  made  to  the  consort 
entitled  to  inherit,  and  are  his 
private  property,  as  being  ac- 
quired under  a  title  equivalent 
to  succession. 

The  same  rule  applies  even 
when  the  gift  or  the  legacy,  in 
its  terms,  is  made  to  both  con- 
sorts jointly. 

All  gifts  and  legacies  thus 
made  to  the  consorts  jointly,  or 
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to  one  of  them,  by  others  than 
ascendants,  come  under  the 
contrary  rule,  and  fall  into  the 
community,  unless  thev  have 
been  expressly  excluded.'-C.  N. 
1405. 

1277.  Immoveableii  aband- 
oned or  ceded  to  one  of  the 
consorts,  by  his  father  or 
mother,  or  any  other  ascendant, 
either  in  satisfaction  of  debts 
due  him  by  the  latter,  or  sub- 
ject to  the  payment  of  the  debts 
due  by  the  donor  to  strangers, 
do  not  fall  into  the  community ; 
saving  compensation  or  indem- 
nity.-C.  N.  1406. 

1278.  Immoveables  acquired 
during  marriage,  in  exchange 
for  others  which  belong  to  one 
of  the  consorts  do  not  enter  into 
the  com  muni  tv,  and  are  substi- 
tuted in  the  place  and  stead'  of 
the  immoveables  thus  alien- 
ated; saving  compensation  if 
a  difference  have  been  paid.— 
C.  N.  1407. 

1279.  A  purchase  made  dur- 
ing marriage,  uuder  title  of  licit- 
ation,  or  otherwise,  of  a  portion 
of  an  immoveable,  in  which  one 
of  the  consorts  owned  an  undivi- 
ded share,  does  not  constitute  a 
joint  acquest ;  saving  the  right 
of  the  community  to  be  indem- 
nified for  the  amount  with- 
drawn from  it,  to  make  such 
purchase. 

Where  the  husband,  alone 
and  in  his  own  individual  name, 
aoQuires  by  purchase  or  by  ad- 
judication, part  or  the  whole  of 
an  immoveable,  in  which  the 
wife  owned  an  undivided  share, 
she  has  the  option,  at  the  dis- 
solution of  the  community, 
either  of  abandoning  the  im- 
moveable to  the  community, 
which  then  becomes  her  debtor 
for  her  share  in  the  price,  or  of 
taking  back  the  immoveable 
and  refunding  to  the  commu- 


nity the  price  of  the  purchase. 
-C.  N.  1408. 

1280.  The  liabilities  of  the 
community  consist : — 

1.  Of  all  the  moveable  debts 
due  by  the  consorts  on  the  day 
when  the  marriage  was  solem- 
nized, or  by  the  successions 
which  fall  to  them  during  its 
continuance ;  saving  compensa- 
tion for  such  as  are  connected 
with  immoveables  which  are 
the  private  property  of  one  or 
other  of  the  consorts  ; 

2.  Of  the  debts,  whether  of 
capital  sums,  arrears,  or  inter- 
est, contracted  by  the  husband 
during  the  community,  or  by 
the  wife,  with  the  consent  of 
the  husband  ;  savinff  compensa- 
tion in  cases  where  It  is  due ; 

3.  Of  the  arrears  and  interest 
only  of  such  rents  and  debts  as 
are  personal  to  either  of  the 
two  consorts ; 

4.  Of  the  repairs  which  at- 
tach to  the  usufruct  of  such  im- 
moveables as  do  not  fall  into  th^ 
community; 

5.  Of  the  maintenance  of  the 
consorts,  of  the  education  and 
support  of  the  children,  and  of 
all  the  other  charges  of  mar- 
riage,—C.  N.  1409;  C.  C.  1396 
et  8. 

1281.  The  community  is 
liable  for  the  moveable  debts 
contracted  bv  the  wife  before 
marriage,  only  in  so  far  as  they 
are  established  by  an  authentic 
act  anterior  to  the  marriage,  or 
by  an  act  which  before  that 
event  had  acquired  a  certain 
date,  either  bv  means  of  regis- 
tration or  of  the  death  of  one  or 
more  of  its  signers,  or  other 
sufficient  proofexcept  in  com- 
mercial matters,  in  which  proof 
may  be  made  according  to  the 
provisions  of  articles  £233,  1234 
and  1235. 

Creditors  of    the  wife,  who 
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claim  under  acts  the  date  of 
which  has  not  been  established 
as  above  stated,  cannot  sue  her 
for  their  payment,  before  the 
dissolution  of  the  community. 

The  husband  who  claims  to 
have  paid  a  debt  of  this  nature, 
for  his  wife,  cannot  demand  re- 
payment of  it  either  from  her 
or  from  her  heirs.— C.  N.  1410  ; 
C.  C.  1225. 

1282.  Debts  due  by  a  suc- 
cession composed  of  moveable 
property  only,  which  has  fallen 
to  the  consorts  during  mar- 
riage, are  entirely  chargeable 
to  the  community.— C.  N7  1411. 

1288.  Debts  aue  by  a  suc- 
cession composed  of  immove- 
ables only,  which  falls  to  one 
of  the  consorts  during  mar- 
riage, are  not  char)2:eable  to  the 
community  ;  saving  the  right 
of  the  creditors  to  be  paid  out 
of  the  immoveables  of  the  suc- 
cession. 

Nevertheless,  if  such  suc- 
cession have  fallen  to  the  hiis* 
band,  the  creditors  have  a  right 
to  be  paid  either  out  of  his  pri- 
vate property  or  even  out  of 
that  of  the  community  :  saving, 
in   the  second   case,  the  com- 

Eensation  due  to  the  wife  or 
er  heirs. 

1284.  If  a  succession  com- 
posed of  immoveables  only  have 
fallen  to  the  wife,  and  she  have 
accepted  it  with  the  consent  of 
her  husband,  the  creditors  have 
a  right  to  be  paid  out  of  all  the 

Eroperty  which  belongs  to  her  : 
ut  if  she  have  accepted  it  only 
under  judicial  authorization, 
upon  the  refusal  of  her  hus- 
band, the  creditors,  in  case  the 
property  of  the  succession 
proves  insufficient,  have  no  re- 
course upon  her  other  property 
until  the  dissolution  of  the 
community. -C.  N.  1413  ;  C.  C. 
643. 


1285.  When  a  succession 
which  has  fallen  to  one  of  the 
consorts  consists  partly  of 
moveable  property  and  partly 
of  immoveables,  the  debts  due 
by  such  succession  are  charge- 
able to  the  community  to  the 
extent  only  of  the  portion  of 
the  debts  to  the  payment  of 
which  the  moveable  property  is 
liable  to  contribute,  regard 
being  had  to  the  value  of  such 
property  as  compared  with  that 
of  tne  immoveables. 

Such  contributory  portion  is 
determined  according  to  the  in- 
ventory which  the  husband  is 
bound  to  make,  either  in  his 
own  right,  if  the  succession 
concern  him  personally,  or  as 
directing  and  authorizing  the 
actions  of  his  wife,  if  the  suc- 
cession be  one  that  has  fallen 
to  her.— C.  N.  1414. 

1286.  In  the' absence  of  an 
ittventory,  and  in  all  cases 
where  tne  omission  to  make 
one  is  prejudicial  to  the  wife, 
she  or  her  heirs  may,  at  the 
dissolution  of  the  community, 
sue  for  lawful  compensation, 
and  even  make  proof,  either  by 
deeds  and  private  writings,  or 
by  witnesses,  and,  if  necessary, 
by  ]D:eneral  rumor,  of  tlie 
description  and  value  of  the 
moveable  property  not  in- 
ventoried.~C.  N.  1415. 

1287.  The  provisions  of 
article  12>'5  do  not  deprive  the 
creditors  of  a  succession  com- 
posed partly  of  moveable  pro- 
perty, and  partly  of  immove- 
ables of  their  rignt  to  be  paid 
out  of  the  property  of  the  com- 
munity, whether  the  succes- 
sion has  accrued  to  the  hus- 
band, or  has  fallen  to  the  wife 
and  has  been  accepted  by  her 
with  the  consent  of  her  hus- 
band ;  the  whole,  subject  to  the 
respective  compensations. 
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The  same  rale  applies  if  the 
saccession  have  been  accepted 
by  the  wife  under  judicial 
authorization  only,  and  the 
moveable  property  belonging  to 
it  have,  nevertheless,  been 
mixed  up  with  those  of  the 
community  without  a  previous 
inventory.— C.  N.  1416. 

1288.  If  the  succession  have 
been  accepted  by  the  wife  un- 
der fudicial  authorization  only, 
upon  the  refusal  of  the  hus- 
band, and  an  inventory  have 
been  made,  the  creditors  can 
sue  for  their  payment,  only  out 
of  the  property,  whether  move- 
able or  immoveable,  of  such 
succession,  and,  if  it  should 
prove  insufficient,  they  must 
for  the  remainder  await  the 
dissolution  of  the  community. 
0.  N.  1417. 

1289.  The  rules  established 
by  article  1282  and  the  articles 
which  follow  it,  govern  the 
debts  attached  to  a  gift,  as  well 
as  those  which  attach  to  a  suc- 
cession.--C.  N.  1418. 

1200.  The  creditors  have  a 
right  to  be  paid  the  debts  con- 
tracted by  the  wife,  with  the 
consent  of  the  husband,  either 
out  of  the  property  of  the  com- 
munity, or  out  of  that  of  the 
husband  or  of  the  wife  ;  saving 
the  compensation  due  to  the 
community,  or  the  indemnity 
due  to  the  nusband.— G.  N.  1419, 
1426. 

1291.  All  debts  which  the 
wife  contracts,  only  in  virtue 
of  a  general  or  special  power  of 
attorney  from  her  husband,  are 
chargeable  to  the  community  ; 
and  the  creditors  cannot 
prosecute  their  payment  either 
against  t^e  wife  or  against  her 
personal  property.— €.  N.  1420. 


§  2.-0/  the  Adminiairation  oj 
the  Community  and  of  the 
effect  of  the  cicts  of  either  con- 
sort, in  relation  to  the  con- 
jugal associalion, 

1292.  The  husband  alone 
administers  the  property  of  the 
community.  He  may  sell, 
alienate,  or  hypothecate  it 
without  the  concurrence  of  his 
wife. 

He  may  even  alone  dispose  of 
it,  either  by  gifts  or  otherwise 
inter  vivos,  provided  it  is  in 
favor  of  persons  who  are  legally 
capable,  and  without  fraud.— 
G.  N.  1421, 1422  ;  C.  C.  205,  602, 
1303. 

1298.  One  consort  cannot, 
to  the  prejudice  of  the  other, 
bequeath  more  than  his  share 
in  the  community. 

The  bequest  of  an  object 
belonging  to  the  community  is 
subject  to  the  rules  which  ap- 
plv  to  the  bequest  of  a  thing  of 
which  the  testator  is  only  part 
owner. 

If  the  thing  have  fallen  into 
the  share  of  the  testator  and 
be  found  in  his  succession  the 
legatee  ban  a  right  to  \  he  whole 
of  it.— C.  N.  1423  ;  C.  C.  882,  883. 

1294.  Pecuniary  condemna- 
tions, incurred  by  the  husband 
for  criminal  offences  or  misde- 
meanors, may  be  recovered  out 
of  the  property  of  the  commun- 
ity. Those  incurred  bv  the  wife 
can  be  recovered  only  out  of 
her  property,  and  after  the 
dissolution  of  the  community. 
-C-  N.  1424. 

1295.  The  criminal  condem- 
nation, of  one  of  the  consorts, 
which  causes  civil  death,  affects 
only  his  share  in  the  commun- 
ity and  his  private  property.— 
C.  N.  1425;  C.  G.  35. 

1296.  Acts  done  by  the  wife 
without  the  consent  of  her  hue- 
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band,  even  when  she  is  judi- 
cially authorised,  do  not  affect 
the  property  of  the  community 
beyond  the  amount  of  the 
benefit  it  derives  from  them, 
unless  she  contract«  as  a  public 
trader,  and  for  the  purposes  of 
her  trade.— C.  N.  1426;  C.  C. 
179. 

1 207.  A  wife  cannot  without 
Judicial  authorization,  obligate 
herself  nor  bind  the  property  of 
the  community,  even  for   the 

gurpose  of  releasing  her  hus- 
and  from  prison,  or  of  estab- 
lishing their  common  children, 
in  the  case  of  his  absence.— C.N. 
1427 ;  C.  C.  187  et.  s. 

1208.— The  husband  has  the 
administration  of  all  the  private 
property  of  his  wife. 

He  may  exercise,  alone,  all 
the  moveable  and  possessory 
actions  which  belong  to  his 
wife. 

He  cannot,  without  her  con- 
sent, dispose  of  the  immove- 
ables which  belong  to  her. 

He  is  responsiole  for  all  de- 
teriorations which  his  wife's 
private  property  may  suffer  for 
want  of  conservatory  acts. — 
C.  N.  1428;  C.  C.  692,  1393,  1394. 

1200.  Leases  of  the  wife's 
property,  made  by  her  husband 
alone,  cannot  exceed  nine  years; 
she  is  not  bound,  after  the  dis- 
solution of  the  communitv,  to 
maintain  those  which  have 
been  made  for  a  longer  term. — 
C.  N.  1429. 

1300.  Leases  of  property  of 
the  wife,  for  nine  years  or  for  a 
shorter  term,  which  have  been 
made  or  renewed  by  the  hus- 
band alone  more  than  a  year  in 
advance  of  the  expiration  of 
the  ponding  lease,  do  not  bind 
the  wife,  unless  they  come  into 
operation  before  the  dissolution 
of  the  community.— C.  N .  1430. 

1301.  A   wife   cannot  bind 


herself  either  with  or  for  her 
husband,  otherwise  than  as 
being  common  as  to  property  ; 
any  such  obligation  contracted 
by  her  in  any  other  quality  is 
void  and  of  no  effect.— C.  N. 
1431 ;  C.  C.  1374.  Y* 

1S02.  A  husband  who  con- 
tracts obligations  for  the  indi- 
vidual affairs  of  his  wife  has  a 
recourse  against  her  property 
in  order  to  obtain  the  reim- 
bursement of  what  he  is  obliged 
to  pay  by  reason  of  such  obliga- 
tions.-C.  N.  1432  ;  C.  C.  1386. 

1303  If  an  immoveable  or 
other  object  belonging  ex- 
clusively to  one  of  the  con- 
sorts be  sold,  and  the  price 
of  it  be  paid  into  the  com- 
munity and  be  not  invested 
in  replacement,  or  if  the  com- 
munity receive  any  other  thing 
which  belongs  exclusively  to 
one  of  the  consorts,  such  con- 
sort has  a  right  to  pretake  such 
price  or  the  value  of  the  thing 
M'hich  has  thus  fallen  into  the 
community. — C.  N.  1433. 

1304.  If,  on  the  contrary, 
moneys  have  been  withdrawn 
from  the  community  and  have 
been  used  to  improve  or  to  free 
from  incumbrance  an  immove- 
able belonging  to  one  of  the 
consorts,  or  have  been  applied 
to  the  payment  of  his  individual 
debts,  or  for  his  exclusive  bene- 
fit, the  other  consort  has  a  right 
to  pretake  by  way  of  comjsensa- 
tion,  out  of  the  property  of  the 
community,  a  sum  equal  to  the 
moneys  thus  appropriated. — 
C.  N.  1433;  C.  C.  1156,  s.  5. 

1305.  The  replacement  is 
perfect,  as  regards  the  husband, 
whenever,  at  the  time,  he  de- 
clares that  he  makes  the  pur- 
chase with  money  arising  from 
the  alienation  of  an  immove- 
able which  belonged  to  himself 
alone,  or  for  the  purpose  of  re- 
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1.  Article  1301  of  the  Civil  Code  never  applied  to  pur- 
chases, sales,  or  exchanges  of  immoveahle  property  or  to  em- 
phyteutic leases  made  by  married  women. 
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ptacinf2;    such    immoveable.  — 
C.  N.  1434. 

1306.  The  declaration  of  the 
husband,  that  the  purchase  is 
made  with  moneys  arising  from 
an  immoveable  sold  by  his  wife, 
and  for  the  purpose  of  replacing 
it,  is  not  sufficient,  if  such  re- 
placement have  not  been  form- 
ally accepted  by  the  wife,  ei- 
ther by  the  deed  of  purchase 
itself,  or  by  some  other  subse- 
quent act  made  before  the  dis- 
solution of   the  community. — 

c.  X.  14:35. 

1307.  The  compensation  for 
the  price  of  an  immoveable  be- 
longmg  to  the  husband  can  be 
claimed  only  out  of  the  mass  of 
the  community;  that  for   the 

f^rice  of  an  immoveable  belong- 
ng  to  the  wife,  may  be  claimed 
out  of  the  private  property  of 
the  husband,  if  the  property  of 
the  community  prove  insuffi- 
cient. 

In  all  cases,  such  compensa- 
tion consists  in  the  price  brought 
by  the  sale  and  not  in  the  real 
or  conventional  value  of  the 
immoveable  sold. — C.  N.  1436. 

1308.  If  the  consorts  have 
jointly  benefited  their  common 
child,  without  mentioning  the 
proportion  in  which  they  each 
intended  to  contribute,  they  are 
deemed  to  have  intended  to 
contribute  equally,  whether 
such  benefit  has  been  furnished 
or  promixsed  out  of  the  effects 
of  tne  community,  or  out  of  the 
private  property  of  one  of  the 
consorts ;  in  the  latter  case, 
such  consort  has  a  right  to  be 
indemnified  out  of  the  property 
of  the  other,  for  one  half  of 
what  he  has  so  furnished,  re- 
gard being  had  to  the  value 
which  the  object  given  had  at 
the  time  of  the  gift.— C.  N. 
1438. 

ISOO.  Any  l)enefit  conferred 


by  the  husband  alone  upon  a 
common  child  is  chargeaole  to 
the  community,  and  if  the  wife 
accept  the  community  she  bears 
one  half,  unless  the  husband 
has  declared  expressly  that  he 
charged  himself  with  the  whole 
or  with  more  than  the  half  of 
such  benefit.— C.  N.  1439. 

§  3.— Of  the  Disaohdixm  of  the 
Community  and  of  its  Con- 
tinuation in  certain  caaea. 

l.—Of  tfie  DiasoluHon   of  the 
Community. 

131 0.  The  community  is  dis- 
solved': 

1.  By  natural  death  ; 

2.  By  civil  death ; 

3.  By  separation  from  bed  and 
board  ; 

4.  By  separation  of  property  ; 

5.  By  the  absence  of  one  of 
the  consorts  in  the  cases  and 
within  the  restriction  set  forth 
in  articles  109  and  110.— C.  N. 
1441 ;  C.  C.  38,  208,  209. 

1311.  Separation  of  property 
can  only  be  obtained  judicially, 
when  the  interests  of  the  wife 
are  imperiled  and  the  disordered 
state  of  the  husband's  affairs 
gives  reason  to  fear  that  his 
property  will  not  be  sufficient 
to  satisfy  what  the  wife  has  a 
right  to  receive  or  to  get  bdck. 

All  voluntary  separations  are 
null  (60  v.,  c.  50,  s.  22).— C.  N. 
1443  ;  C.  C.  P.  1090  et  s. 

1312.  Separation  of  prop- 
erty, although  judicially  order- 
ed, has  no  effect,  so  long  as  it 
has  not  been  carried  into  execu- 
tion in  the  manner  stated  in  the 
Code  of  Civil  Procedure.  (60  V., 
c.  50,  s.  23.)-  C.  N.  1444  ;  C.  C.  P. 
1098. 

1313.  The  judgment  of  sep- 
aration as  to  property  must  be 

I  inscribed   in  the  manner  pre- 
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scribed  in  the  Code  of  Civil  Pro- 
cedure. (60  v.,  c.  50,  s.  24.)-- 
C.  N.  1145 ;  C.  C.  P.  1097. 

1314.  The  judgment  which 
declares  the  Keparation  of  prop- 
erty has  a  retroactive  effect  to 
the  day  of  the  institution  of  the 
action.— C.  N.  1445. 

1314a.  The  wife  who  sues 
for  separation  may  accept  or 
renounce  the  community,  ac- 
cording to  circumst^ances,  and 
if  the  husband  fails  to  make  an 
inventory,  she  may,  upon  being 
authorized,  have  one  made,  if 
she  has  not  renounced. 

If  she  accepts,  the  partition  is 
effected  in  tne  manner  provid- 
ed in  the  title  Of  Marrva.gt 
Covenants.— eo  V.  cap.  50  s.  25. 

13146.  The  wife's  renunci- 
ation of  the  community  must 
be  registered  in  the  registry 
office  of  the  division  in  which 
the  husband  was  domiciled  at 
the  time  when  the  suit  was 
brought,  or,  if  the  husband  was 
not  then  domiciled  in  the  pro- 
vince, in  the  registrv  office  of 
the  division  in  which  the  con- 
sorts had  their  last  common 
domicile  before  the  institution 
of  the  action.— /6irf. 

1314e.  When  the  reprises  of 
the  wife  consist  of  moveable 
property,  the  husband  may 
oblige  her  to  invest  the  pro- 
ceeds thereof,  or  a  portion  of 
the  same,  in  the  purchase  of 
immoveables.— /6ia. 

lS14d.  If  the  husband  gives 
up  immoveables  to  his  wire  in 
payment  of  her  reprises,  she 
must  apply  for  and  obtain  a 
judgment  of  confirmation  of  the 
deed  by  which  he  does  so,  ac- 
cording to  the  formalities  pre- 
scribed in  the  Code  of  Civil 
Procedure. — Ibi.d. 

1314e.  If  the  amount  at 
which  the  rights  of  the  wife 
have  been   determined   is  not 


voluntarily  paid,  execution  may 
be  enforc^  as  in  ordinary 
cases. 

Nevertheless,  the  husband 
may  compel  the  wife  to  receive 
immoveaDles  in  payment,  at  a 
valuation  by  experts,  provided 
such  immoveables  are  available 
and  do  not  nrejudice  her  in- 
terests.^—J^taT 

1315.  The  separation  can  be 
demanded  only  b^  the  wife 
herself:  her  creditors  cannot 
demana  it,  even  with  her  con- 
sent. 

Nevertheless,  in  the  case  of 
insolvency  of  the  husband,  they 
may  exercise  the  rights  of  their 
debtor,  to  the  extent  of  the 
amounts  due  them. — C.  N.  1446 ; 
C.  C.  1031 ;  C.  C.  P.  1004. 

1316.  The  creditors  of  the 
husband  may  adopt  proceedings 
against  a  separation  of  property 
which  has  been  pronounced,  or 
even  executed  in  fraud  of  their 
rights ;  they  ma^  even  inter- 
vene in  the  suit  in  w^hich  it  is 
demanded  in  order  to  contest 
it.-C.  N.  1447. 

1317.  The  wife  who  has 
obtained  a  separation  of  prop- 
erty must  contribute  in  propor- 
tion to  her  means  and  to  those 
of  her  husband,  to  the  expenses 
of  the  household  as  well  as  to 
those  of  the  education  of  tlieir 
common  children.  She  must 
bear  these  expenses  alone  if 
nothing  remain  to  the  husband. 
-C.  N.  1448 ;  C.  C.  1423. 

1318.  The  wife,  when  separ- 
ated either  from  bed  and  board 
or  as  to  property  only,  renins 
the  uncontrollea  administra- 
tion of  her  property.  She  may 
dispose  of  and  alienate  her 
moveable  property.  She  can- 
not alienate  ner  immoveables 
without  the  consent  of  her 
husband  or,  upon  his  refusal, 
without  being  judicially  author- 


152$  to  1552  Addition.   Iho  proriftlons 
of  tho  ftot  60  Yietorla*  chaptor  52 »  do 
not  ftffeet  eoanunltioo  vhleh  voro  diooolp- 
▼•d  boforo  tho  ooBlng  into  foreo  of  tho 
o«id  aott  fvbleh  wro  tad  eontlnao  to  bo 
goTornod  by  tho  ruloo  roopoeting  oontia- 
uatlon  of  oononity  ao  if  tho  said  ata- 
tuto  had  not  boon  paaaod.-  1  Idw.fll. 
eap.  52* 
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teed.-C.  N.  217.  219, 1449 ;  C.  C. 
177  et  8.,  210, 14a!,  1424. 

1810.  The  husband  is  not 
responsible  for  the  omission  to 
invest   the   price   of,  or  to  re- 

glace  the  immoveable  alienated 
y  his  wife  under  judicial 
authorization,  unless  he  has 
been  a  party  to  Che  contract,  or 
unless  the  moneys  are  proved 
to  have  been  received  by  him, 
or  to  have  accrued  to  his  bene- 
fit. 

He  is  answerable  for  the 
omission  to  invest  or  to  replace. 
If  the  sale  have  been  made  in 
his  presence  and  with  his  con- 
sent.—C.  N.  1450. 

1820.  Community  dissolved 
by  separation  from  bed  and 
board,  or  by  separation  of  pro- 
perty only,  may  be  re-establish- 
ed, with  the  consent  of  the 
parties.  In  the  first  case,  the 
return  of  the  wife  into  the 
house  of  the  husband  legally 
effects  such  re-establishment; 
In  the  second  case,  it  can  only 
be  elected  by  an  act  passed  be- 
fore notaries  as  an  original,  a 
copy  of  which  is  deposited  in 
the  office  of  the  prothonotary  of 
the  court  wbicn  rendered  the 
judgment  of  separation,  and  is 
joined  to  the  record  in  the 
case ;  and  mention  of  such  de- 
posit must  be  made  in  the 
register,  at  the  end  of  such 
judgment,  as  also  upon  the  list 
whereon  the  separation  is  in- 
scribed pursuant  to  article  1313. 
— C.  N.  1461 ;  C.  C.  217. 

1821.  In  the  case  of  the  pre- 
ceding article,  the  community 
so  re-established  resumes  its 
effect  from  the  day  of  the  mar- 
riage; things  are  replaced  in 
the  same  condition  as  if  there 
had  been  no  separation  ;  with- 
out prejudice,  however,  to  such 
aets  as  the  wife  may  have  done 


in  the  Interval,  in  conCormlty 
with  article  1318. 

Every  agreement  by  which 
the  consorts  re-estaljlish  their 
community  upon  conditions  dif- 
ferent from  those  by  which  it 
was  previously  governed,  is 
void.-C.  N.  1451. 

1822.  The  dissolution  of  the 
community  effected  by  separ- 
ation, either  from  bed  and 
board  or  as  to  property  only, 
does  not  give  rise  to  the  rights 
of  survivorship  of  the  wife,  un- 
less the  contrary  has  been  ex- 
pressly stipulated  in  the  con- 
tract of  marriage.— C.  N.  1452 ; 
C.  C.  208, 1104,  1438. 

II.— 0/  the  Continuation  of  the 
Community, 

[Articles  1S2S  to  1SJ7,  both 
inclv^ve^  are  replaced  by  arti- 
cles 1S23  to  1S32,  asfollouw] : 

1323.  After  the  dissolution 
of  the  community  by  death  and 
in  the  absence  of  any  will  to 
the  contrary,  the  surviving  con- 
sort has  the  enjoyment  of  the 
property  of  the  community 
coming  to  their  children  from 
the  deceased  consort;  such 
usufruct  lasts  as  to  each  child 
until  he  is  of  the  age  of  eighteen 
years,  or  until  he  is  emanci- 
pated. 

1324.  The  obligations  incur- 
red by  this  enjoyment  are  :— 

1.  Those  to  which  usufructu- 
aries are  held. 

2.  The  food,  maintenance  and 
education  of  the  children,  ac- 
cording to  their  fortune. 

3.  The  payment  of  arrears  or 
interest  on  capital. 

4.  The  funeral  expenses,  and 
those  of  the  last  illness  of  the 
predeceased  consort. 

1325.  This  enjoyment  ceases 
in  the  event  of  a  second  mar- 
riage. 
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1826.  It  does  not  extend  to 
the  property  given  or  bequeath- 
ed upon  the  express  condition 
that  the  father  and  mother 
shall  not  enjoy  it. 

1327.  Within  the  .three 
months  next  after  the  decease 
of  one  of  the  consorts,  the  sur- 
vivor is  obliged  to  make  an  in- 
ventory of  the  common  pro- 
perty and  effects. 

1328.  The  inventory  must 
be  authentic,  be  made  in  the 
presence  of  a  person  qualified 
CO  contest,  and  be  judicially 
closed  within  three  months 
after  its  completion. 

1329.  The  survivor,  upon 
petition  presented  to  a  judge  of 
the  Superior  Court  within  the 
delay  fixed  by  Article  1327,  may, 
in  the  discretion  of  the  judg-^, 
obtain  an  enlargement  of  the 
said  delay. 

1330.  The  want  of  an  in- 
ventory within  the  delay  men- 
tioned causes  the  surviving 
consort  to  lose  the  enjoyment 
of  the  revenue  of  his  minor 
children. 

1331.  The  subrogate  tutor, 
who  has  not  compelled  the  sur- 
vivor to  make  an  inventory 
within  the  delays,  is  jointly 
and  severally  responsible  with 
him  for  all  the  condemnations 
that  may  be  pronounced  in 
favour  of  the  minor;*. 

1332.  The  subrogate  tutor 
may  demand  that  the  usufruot 
by  the  surviving  consort  do 
cease  if  the  latter  does  not  ful- 
fil the  above  obligations  result- 
ing from  his  usufruct. 

in  default  of  the  subrogate 
tutor  so  demanding  that  the 
usufruct  do  cease,  any  relation 
of  the  minor  to  the  degree  of 
cousin  germ  an  inclusive,  may 
demand  the  appointment  of  a 
tutor  ad  hoc  for  the  purpose  of 
prosecuting     such    demand.— 


60  v.,  c.  50.  By  proclamcUion 
or'  the  Lieutenant-Governor  in 
Council,  dated  30th  JulVy  1897, 
th-ese  new  provisions  oecame 
effective  on  the  Ist  of  Sepient' 
her,  1897,  hut  do  not  affect  cases 
pending  at  that  date. 

§  i,—Of  the  Acceptance  of  the 
Cominuiiity  and  of  the  Re- 
nunciation that  may  be  made 
thereof  with  the  conditions 
relative  thereto. 

1338.  After  the  dissolution 
of  the  coranmnity,  the  wife  or 
her  heirs  or  legal  representa- 
tives, have  a  right  either  to  ac- 
cept or  renounce  it ;  any  agree- 
ment to  the  contrary  is  void. 
C.  N.  1453, 

1339.  A  wife  who  has  inter- 
meddled with  the  property,  can- 
not renounce  the  community. 

Acts  of  mere  administration 
or  of  a  conservatory  nature  do 
not  constitute  intermeddling. — 
C.  N.  1454. 

1340.  A  wife  of  full  age  who 
has  once  assumed  the  quality 
of  common  as  to  property,  can 
no  longer  renounce  it,  nor  be 
relieved  from  such  quality,  un- 
less there  has  been  f  r^iud  on  the 
part  of  the  heirs  of  the  has- 
oand. — C.  N.  1455. 

1341.  If  the  wife  be  under 
age,  she  cannot  accept  the  com- 
munity without  the  assistance 
of  her  curator,  and  the  authori- 
zation of  a  judge,  upon  the  ad- 
vice of  a  family  council ;  when 
made  with  these  formalities, 
the  accentance  is  irrevocable, 
and  has  the  same  effect  as  if  the 
wife  had  been  of  age.—  C.C.  314, 
317  322. 

1342.  The  wife  surviving 
her  husband  must,  within  three 
montliH  from  his  death,  cause 
a  faithful  and  correct  inventory 
of  all  the  property  of  the  com- 
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mtinity   to   be    made     in    the 

Eresence  of  the  heirs  of  the 
usband,  or  aft-er  having  duly 
summoned  them. 

This  inventory  must  be  made 
in  notarial  form,  as  an  original, 
and  be  judicially  closed  in  the 
manner  required  by  article  1324 
in  order  to  prevent  the  continu- 
ation of  the  community.— C.  N. 
1456 ;  C.  C.  P.  1387  et.  s.  1398.1 

134d.  The  wife  may,  how- 
ever, renounce  the  community, 
without  making  an  Inventory, 
in  the  following  cases :  when 
the  dissolution  takes  place  dur- 
ing the  lifetime  of  the  husband; 
when  the  heirs  of  the  latter  are 
in  possession  of  all  the  prop- 
erty ;  when  an  inventory  has 
been  made  at  their  instance  or 
one  has  been  made  shortly  be- 
fore the  death  of  the  husband ; 
when  a  general  seizure  and  sale 
of  the  property  of  the  commun- 
itv  have  been  recently  made,  or 
when  it  has  been  established  by 
an  official  return  that  none  ex- 
isted. 

1844.  Besides  the  three 
months  allowed  the  wife  to 
make  the  inventory,  she  has,  in 
order  to  deliberate  upon  her  ac- 
ceptance or  repudiation,  a  delay 
of  forty  days,  which  commence 
to  run  from  the  expiration  of 
the  three  months,  or  from  the 
closing  of  the  inventory,  if  it 
have  been  completed  within  the 
three  months.— C.  N.  7»5, 1457  ; 
C.  C.  177,  8,  1, 178. 

1846.  Within  these  delays 
of  three  months  and  forty  days, 
the  wife  must  make  her  renun- 
ciation, by  means  of  an  act  in 
notarial  form,  or  of  a  judicial 
declaration,  which  the  court 
orders  to  be  recorded.— C.  N. 
1457. 


134e.  The  wife  who  is  sued 
as  being  in  community,  may 
nevertheless,  according  to  cir- 
cumst^inces,  obtain  from  the 
court  an  extension  of  the  de- 
lays established  by  the  fore- 
going articles.— C.  N.  1458. 

1347.  The  wife  who  has 
neither  made  an  inventory  nor 
renounced  within  the  dela}[S 
above  prescribed  or  granted,  is 
not  therefor  precluded  from  do- 
ing so  '  she  is  on  the  contrary 
allowed  to  do  so,  so  long  as  she 
has  not  intermeddled  or  nas  not 
acted  as  being  in  community ; 
but  she  can  be  sued  as  being  in 
community  so  long  as  she  has 
not  renounced,  and  ihe  is  liable 
for  the  costs  incurred  against 
her  up  to  the  time  of  such  re- 
nunciation.—C.  N.  1459;  C.  C. 
1339. 

1848.  The  widow  who  has 
abstracted  or  concealed  any  of 
the  effects  of  the  community  is 
declared  to  be  in  community, 
notwithstanding  her  renuncia- 
tion ;  the  same  rule  applies  to 
her  heirs.- C.N.  1460;  C.  C. 
1364. 

1849.  If  the  widow  dies  be- 
fore the  expiration  of  the  three 
months,  without  having  made 
or  completed  the  inventory,  her 
heij*s  have,  in  order  to  make 
and  complete  it,  a  further  delay 
of  three  months,  reckoning 
from  her  death,  and  of  forty 
days  after  the  closing  of  the 
inventory,  in  order  to  deliber- 
ate. 

If  the  widow  die  after  com- 
pleting the  inventor}',  her  heirs 
have,  in  order  to  deliberate,  a 
fresh  delay  of  forty  days  from 
her  death. 

They  may  moreover  in  all 
cases  renounce  the  community, 


^  As  to  doting  of  the  inventory,  seo  aow  C  0.  lS28i 


n4 


UARRlAaE  OOYSNANTS,  ETO. 


according  to  the  forms  estab- 
lished with  regard  to  the  wife, 
and  articles  1340  and  1347  are 
applicable  to  them.— C.  N.  1461. 

1350.  The  provisions  of  ar- 
ticle 13^2  and  of  those  which 
follow  it  apply  to  the  wives  of 
individuals  who  are  oi  villy  dead, 
commencing  from  the  moment 
at  which  civil  death  took  place. 
— C.  N.  1462 ;  C.  C.  1310,  s.  2. 

1851.  The  creditors  of  the 
wife  may  impugn  the  renuncia- 
tion which  she  or  her  heirs  may 
have  made  in  fraud  of  their 
claims  and  may  accept  the 
community  in  their  own  right. 

In  such  case,  the  renunciation 
is  annulled  only  in  favor  of  the 
creditors  and  to  the  extent  of 
the  amount  of  their  claims.  It 
is  not  annulled  in  favor  of  the 
wife  or  of  her  heirs  who  have 
renounced.— C.  N.  1464  ;  C.  C. 
1031  et  s. 

1352.  The  widow,  whether 
she  accepts  or  renounces,  has 
a  right,  during  the  delays 
which  are  prescribed  or  allowed 
her  in  oraer  to  make  the  in- 
ventory and  to  deliberate,  to 
sustain  herself  and  her  domes- 
tics, upon  the  provisions  then 
existing,  and  in  default  of  these 
by  means  of  loans  obtained  on 
account  of  the  community,  sub- 
ject to  the  condition  of  making 
a  moderate  use  thereof. 

She  owes  no  rent  for  her  oc- 
cupation, during  these  delays, 
of  the  house  in  which  she  re- 
mains after  the  death  of  her 
husband  whether  such  house 
belongs  to  the  community  or  to 
the  heirs  of  the  husband,  or  is 
held  under  lease;  in  the  last 
case,  the  wife  does  not  contri* 
bute  to  the  payment  of  the  rent 
during  these  delays  but  it  is 
taken  out  of  the  mass.— C.  N. 
1465  ;  C.  C.  138a 

1858.  When  the  community 


is  dissolved  by  the  previous 
death  of  the  wife,  her  heirs  may 
renounce  it  within  the  delays 
and  according  to  the  forms  pre- 
scribed by  law  with  regard  to 
the  surviving  wife,  saving  that 
they  are  not  obliged  for  that 
purpose  to  make  an  inventory, 
-a  N.  1466. 

§  5.-0/  the  PartUian  of  the 
Community 

1854.  After  the  acceptance 
of  the  community  by  the  wife 
or  her  heirs,  the  assets  are  di- 
vided and  the  liabilities  borne 
in  the  manner  hereinafter  de- 
termined.—C.  N.  1487. 

1.-0/  the  Partition  of  the 
Assets, 

1355.  The  consorts  or  their 
heirs  return  into  the  mass  of 
the  community  aU  that  they 
owe  it  by  way  of  compensation 
or  indemnity,  accordmg  to  the 
rules  above  prescribed  in  the 
second  paragraph  of  this  sec- 
tion.—C.  N.  1468. 

1856.  Each  consort  or  his 
heirs  return  likewise  the  sums 
drawn  from  the  community,  or 
the  value  of  the  property  taken 
therefrom  by  such  consort,  in 
order  to  endow  a  child  of  an- 
other marriage,  or  to  endow 
personally  their  common  child. 
— C.  N.  1469. 

1357.  Out  of  the  mass  of  the 
community  each  consort  or  his 
heirs  pretake : 

1.  Such  of  his  private  prop- 
erty as  did  not  enter  into  the 
community,  if  it  exist  in  kind 
or  such  property  as  has  been  ac- 
quired in  replacement  of  it ; 

2.  The  price  of  such  of  his  im- 
moveables as  have  been  alien- 
ated during  the  community  and 
h«Te  not  been  replaced  ; 
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3.  The  indemnities  due  him 
by  the  community.— C.  N.  1470. 

1308.  The  pretakings  of  the 
wife  take  precedence  of  those 
of  the  husband.  They  are  ef- 
fected, as  regards  such  property 
as  no  longer  exists  m  Kind, 
first  upon  the  ready  money, 
next  upon  the  moveable  prop- 
erty, and  subsidiarily  upon  the 
immoveables  of  the  community; 
in  the  last  case,  the  choice  of  the 
immoveables  is  left  to  the  wife 
and  to  her  heirs.— C.  N.  1471. 

1859.  The  husband  takes  his 
reprises  only  upon  the  property 
of  the  community. 

The  wife  and  her  heirs,  in 
case  the  community  proves 
insufficient,  may  exercise  theirs 
upon  the  private  property  of  ihe 
husband.— C.  N.  1472;  C.  C. 
1307,  lasi 

1S60.  The  replacements  and 
compensations  due  by  the  com- 
munity to  the  consorts,  and  the 
compensations  and  indenmities 
due  by  them  to  the  community, 
bear  interests  by  law,  from  the 
day  of  its  dissolution.— C.  N. 
1473. 

1361.  After  the  pretakings 
have  been  effected  and  the  debts 
have  been  paid  out  of  the  mass, 
theremainaeris  divided  equally 
between  the  consortH  or  their 
representatives.— C.  N.  1474. 

1862.  If  the  heirs  of  the  wife 
be  divided,  so  that  some  have 
accepted  and  others  have  re- 
nounced the  community,  those 
who  have  accepted  cannot  take 
out  of  the  property  falling  in 
the  wife's  share  any  more  than 
they  would  have  received  if  all 
had  accepted. 

The  residue  remains  with  the 
husband,  who  is  liable  toward 
the  heirs  who  have  renounced 
for  such  rights  as  the  wife 
might  have  exercised  in  case  of 
renunciation,  but  only  to  the 


extent  of  the  hereditarv  share 
of  each  heir  who  has  thus  re- 
nounced.— C.  N.  1475. 


1363.  The  partition  of  the 
community,  in  all  that  regards 
its  forms,  the  licitation  of  im- 
moveables when  there  is  occa- 
sion for  it,  the  effects  of  the 
partition,  the  warranty  which 
results  fi'om  it,  and  the  payment 
of  differences,  is  subject  to  all 
the  rules  established  in  the 
title  Of  auccess-ions  for  the 
partition  among  coheirs.— C.  N. 
1476. 

1364.  The  consort  who  has 
abstracted  or  concealed  effects 
belonging  to  the  community, 
forfeits  his  share  of  such  effects. 
-C.  N.  1477  :  C.  C.  1348. 

1365.  After  the  partition 
has  been  effected,  if  one  of  the 
consorts  be  the  personal  cred- 
itor of  the  other,  as  when  the 

Erice  of  a  property  of  the  former 
as  been  applied  to  the  payment 
of  a  personal  debt  of  the  other, 
or  for  any  other  cause,  he  may 
prosecute  his  claim  out  of  the 
share  of  the  community  allotted 
to  his  debtor  or  out  of  the  per- 
sonal property  of  such  debtor. 
— C.  N.  1478. 

1366.  The  personal  claims 
which  the  consorts  may  have  to 
enforce  against  each  other  bear 
interest  only  according  to  the 
ordinary  rules.— C.  N.  1479, 

1367.  Gifts  made  by  one 
consort  to  the  other  are  not 
taken  out  of  the  comnmnity, 
but  only  from  the  share  of  the 
donor  therein  or  from  his  pri- 
vate property.— C.  N.  1480. 

1368.  The  mourning  of  the 
wife  is  chargeable  to  the  heirs 
of  her  deceased  husband. 

The  cost  of  such  mourning  is 
to  be  regulated  according  to 
the  fortune  of  the  husband. 

It  is  due  even  to  the  wife  who 
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renounces    the    community.— 
C.  N.  1481. 

11.— Cy  tJie  Liabilities  of  the 
Community  and  of  the  Con- 
tHbtUion  to  the  Debts. 

Id69.  The  debts  of  the  com- 
munity are  chargeable  one  half 
to  each  of  the  consorts  or  his 
heirs. 

The  expenses  of  seals,  inven- 
tories, sales  of  moveable  prop- 
erty, liquidation,  licitation  and 
partition  are  included  in  such 
debts. 

1370.  The  wife,  even  though 
she  accepts  the  community,  is 
not  liable  for  its  debts,  either 
toward  her  husband  or  toward 
creditors,  beyond  the  amount 
of  the  benefit  she  derives  from 
it ;  provided  she  has  made  a 
gooa  and  faithful  inventory 
and  hab  rendered  an  account 
both  of  what  is  contained  in 
such  inventory  and  of  what  has 
fallen  to  her  in  the  partition.  — 
C.  N.  1483. 

1371.  The  husband  is  liable 
toward  the  creditors  for  the 
whole  of  the  debts  of  the  com- 
munity which  were  contracted 
by  himself ;  saving  his  recourse 
against  his  wife  or  her  heirs,  if 
they  accept,  for  the  half  of  such 
debts,  or  for  an  amount  equiva- 
lent to  the  benefit  which  they 
have  derived  from  the  commun- 
ity.  c  \.  1484. 

1372."  He  is'  liable  only  for 
half  of  such  personal  debts  of 
his  wife  as  were  chargeable  to 
the  community,  unless  the 
share  coming  to  the  wife  proves 
insufficient  to  pay  her  half.— 
C.  N.  1485. 

1373.  The  wife  may  be  sued 
for  the  whole  of  the  debts 
which  are  attributable  to  her- 
self and  have  fallen  into  the 
community ;    saving    her     re- 


course against  the  husband  or 
his  heirs,  for  half  of  such  debts, 
if  she  accept,  and  for  the  whole, 
if  .she  renounce,— C.  N.  1486  ; 
C.  C.  1382. 

1374.  The  wife  who,  during 
the  community,  binds  herself 
for  or  together  with  her  hus- 
band, even  iointlysnd  severallpr, 
is  held  to  have  done  so  only  in 
her  quality  of  common  as  to 
property  ;  if  she  accept  she  is 
personally  bound  for  her  half 
only  of  the  det)t  thus  contract- 
ed, and  she  is  not  at  all  liable 
if  she  renounce,— C.  N.  1487  ; 
C.  C.  1301, 1382. 

1375.  The  wife  who  has  paid 
more  than  her  half  of  a  debt  of 
the  community,  cannot  get 
back  what  she  has  overpaid, 
unless  the  receipt  expresses 
that  what  she  paid  was  for  her 
half  ;  but  she  retains  her  re- 
course against  her  husband  or 
his  heirs.— C.  N.  1488. 

137  O.  The  consort  who,  by 
reason  of  the  enforcing  of  a 
hypothec  upon  the  immoveable 
which  has  fallen  to  his  share,  is 
sued  for  the  whole  of  a  debt  of 
the  community,  has  his  legal 
recourse  for  one  half  of  such 
debt  against  the  other  consort 
or  his  heirs.— C.  N.  1489. 

1377.  Notwithstanding  the 
foregoing  provisions,  either  of 
the  copartitioners  may,  by 
the  partition,  be  charged  with 
the  payment  of  a  proportion  of 
the  debts,  other  than  half  or 
even  with  the  payment  of  the 
whole.— C.  N.  1490. 

1378.  All  that  has  been  de- 
clared above  in  respect  of  the 
hus'baud  or  of  the  wife  applies 
to  the  heirs  of  either,  ana  such 
heirs  exercise  the  same  rights 
and  are  subject  to  the  same 
actions  as  the  consort  whom 
they  repre3eat,~C.  N.  1491. ' 
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$  6,-0/  RenuncUUion  of  the 
Community  and  of  its  effects. 

1379.  The  wife  who  re- 
nounces, cannot  claim  any 
share  in  the  property  of  the 
community,  not  even  in  the 
moveable  property  she  herself 
brought  into  it.*-C.  N.  1492. 

1380.  She  may,  however,  re- 
tain the  wearing  apparel  and 
linen  in  use  for  her  own  person, 
exclusive  of  all  other  jewelry 
than  her  wedding  presents.— 
C.  N.  1402. 

1381.  The  wife  who  re- 
nounces has  a  right  to  take 
back. 

1.  The  immoveables  belong- 
ing to  her,  if  they  exist  in  kind, 
or  those  which  have  been  ac- 
quired to  replace  them ; 

2.  The  price  of  her  immove- 
ables which  have  been  alienat- 
ed, and  the  replacement  of 
which  has  not  been  made  and 
accepted  as  mentioned  above  in 
article  1306 : 

3.  The  indemnities  which 
may  be  due  to  her  from  the 
community.—G.  N.  1403. 

1382.  The  wife  who  re- 
nounces is  freed  from  all  con- 
tribution to  tbe  debts  of  the 
community,  both  as  regards 
her  husband  and  as  regards 
creditors,  even  those  towards 
whom  she  bound  herself  jointly 
and  severally  with  her  hus- 
band. 

She  remains  liable,  however, 
for  debts  which  are  attributable 
to  herself  and  have  fallen  into 
the  community,  saving  in  such 
case,  her  recourse  against  her 
husband  or  his  heirs. — C.  N. 
1494  ;  C.  C.  1373, 1374. 

1383.  She  may  exercise  all 
the  rights  and  reprises  herein- 
above enumerated,  as  well 
a^inst    the   property    of    the 


community  as  against  the  pri- 
vate property  of  her  husband. 
Her  heirs  mav  do  the  same, 
except  as  regards  the  pre  taking 
of  linen  and  wearing  appareL 
and  as  regards  lodging  and 
maintenance  during  the  delays 
allowed  for  the  inventory  and 
for  deliberating  ;  which  rights 
are  purely  personal  to  the  sur- 
viving wife.-C.  N.  1495;  C.  C. 
1360. 

SECTION  11. 

Of  Conventional  Community 
and  of^  the  most  ordinary 
conditions  which  may  mo- 
dify or  even  exclude  Legal 
Community. 

1884.  The  consorts  may 
modify  the  legal  community  by 
all  kinds  of  agreements,  not 
contrary  to  article  1258  and 
1259. 

The  principal  modifications 
are  those  wnich  result  from 
stipulating  : 

1.  By  way  of  realization,  that 
the  moveable  property  either 
present  or  future,  shall  not 
enter  into  the  community  or 
shall  not  enter  for  part ; 

2.  By  way  of  mobilization, 
that  the  whole  or  a  portion  of 
the  immoveables  present  or 
future  shall  be  included  in  it ; 

3.  That  the  consorts  shall  be 
separately  liable  for  their  debts 
contracted  before  marriage  ; 

4.  That  in  case  of  renuncia- 
tion, the  wife  ma^  take  back 
from  the  community,  free  and 
clear  from  all  claims,  whatever 
she  brought  into  it ; 

5.  That  the  survivor  shall 
have  a  preciput ; 

6.  That  the  consorts  shall 
have  unequal  shares  ; 

7.  That  universal  commnnity, 
or  a  community   by    general 
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title,  shall  exist  between 
them.-C.  N.  1407  ;  C.  C.  1282, 
1413, 1414. 

§  1,— Of  the  Clause  of  RecUiza- 
Hon. 

1385.  By  the  clause  of  real- 
ization the  pe^iea  exclude 
from  the  communitv,  either 
wholly  or  in  part,  the  move- 
able property  which  would 
otherwise  fall  into  it. 

When  they  stipulate  that 
they  will  reciprocally  put  into 
the  community  moveable  pro- 
perty to  the  extent  of  a  certain 
sum  or  of  a  determinate  value, 
they  aie,  by  such  stipulation 
alone,  presumed  to  have  re- 
served the  remainder.— C.  N. 
1600 ;  C.  C.  1272,  s.  1, 1435. 

1386.  This  clause  renders 
the  consort  debtor  to  the  com- 
munity for  the  amount  which 
he  promised  to  contribute,  and 
obliges  him  to  substantiate 
such  contribution.— G.  N.  1501. 

1887.  The  contribution  is 
sufiQcientlv  substantiated,  as 
regards  tne  husband,  by  the 
declaration  made  in  the  con- 
tract of  marriage  that  his 
moveable  property  is  of  a  cer- 
tain value. 

It  is  sufficiently  substanti- 
ated, as  regards  the  wife,  by 
the  discharge  which  the  hus- 
band gives  either  to  her  or  to 
those  who  made  the  endow- 
ment. 

If  such  contribution  be  not 
claimed  within  ten  years  the 
wife  is  presumed  to  have  made 
it ;  saving  the  right  of  proving 
the  contrary.— C.N.  1502. 

1888.  After  the  dissolution, 
each  consort  has  a  right  to  take 
back,  before  partition,  out  of 
the  propertv  of  the  community, 
the  value  of  the  moveable  pro- 
perty which  he  brought  into  it 


at  the  marriage  or  which 
accrued  to  him  after  it,  over 
and  above  what  he  bound  him- 
self to  bring  into  the  com- 
munity.—C.  N.  1603. 

1389.  In  the  case  of  the  pre- 
ceding article,  the  moveable 
property  which  accrues  to 
either  consort  during  marriage 
must  be  established  by  an  in- 
ventory or  some  other  equiva- 
lent title. 

As  regards  the  husband,  in 
default  of  such  inventory  or 
title,  he  forfeits  his  right  to 
take   back  the  moveable   pro- 

Serty  which  has  fallen  to  him 
uring  the  marriage. 
As  regards  the  wife,  on  the 
contrary,  she  or  her  heirs  are, 
in  such  case,  admitted  to  make 
proof  either  by  titles  or  by 
witnesses,  or  even  by  common 
rumor,  of   the   moveable   pro- 

Serty,  thus  accrued  to  her.— 
i.  N.  1604  :  C.  C.  128a. 

§  2.-0/  t?ie  Clause  of  Mobiliz- 
ation. 

1390.  The  clause  of  niobil- 
ization  is  that  by  which  the 
consorts,  or  either  of  them 
bring  into  the  community  the 
whole  or  a  portion  of  their  im- 
moveables, whether  present  or 
future.— C.  N.  1505  ;   C.  C.  1435. 

1391.  Mobilization  is  either 
general  or  special. 

It  is  general  when  the  con- 
sorts declare  their  intention  of 
being  in  community  as  to  all 
their  property,  or  that  all  suc- 
cessions falling  to  them  shall 
belong  to  the  community. 

It  is  particular  when  they 
have  only  undertaken  to  bring 
into  tbe  community  some  de- 
terminate immoveables. 

1392.  Mobilization  may  be 
either  determinate  or  inde- 
terminate, 


F 


MARRIAGE  COVENANTS,  ETC. 


179 


It  is  determinate,  when  the 
consort  declares  that  he  brings 
as  moveable  into  the  com- 
rannity,  a  crtain  immoTeable, 
either  wholly  or  to  the  extect 
of  a  certain  sum.  It  is  inde- 
terminate when  the  consort 
simply  declares  that  he  brings 
into  the  community  his  ini- 
moyeables  to  the  extent  of  a 
certain  sum.— C.  N.  1S06. 

1893.  The  effect  of  deter' 
minate  mobilization  is  to  con' 
vert  the  immoveable  or  im' 
moveables  affected  by  it  into 
community  property,  as  move- 
ables themselves  would  be. 

When  the  immoveable  or 
immoveables  of  the  wife  ar«; 
contributed  as  moveable  in 
whole,  the  husband  may  dis- 
pose of  them  as  of  the  other 
effects  of  the  community  and 
alienate  them  entirely. 

If  the  immoveable  be  contri- 
buted as  moveable  only  to  the 
extent  of  a  certain  sum,  the 
husband  cannot  alienate  it 
without  the  consent  of  his  wife ; 
he  may  however  hypothecate  it 
without  such  consent,  but  only 
to  the  extent  of  the  portion  so 
contributed.— C.  N.  1507  ;  C.  C. 
1292,1208. 

1804.  Indeterminate  mob' 
ilization  does  not  confer  upon 
the  community  the  ownership 
of  the  immoveables  affected  by 
it,  its  effect  is  merely  to  oblige 
the  consort  who  has  under- 
taken it  to  include  in  the  mass, 
at  the  time  of  the  dissolution, 
some  of  his  immoveables  to  the 
extent  or  the  sum  which  he  has 
promised. 

The  husband,  without  the 
consent  of  his  wife,  cannot  alien- 
ate, in  whole  or  in  part,  the 
immoveables  subjected  to  in- 
determinate mobilization,  but 
he  may  hypothecate  them  to 


the   extent  of  such    mobiliz- 
ation.- C.  N.  1508  ;  C,  C.  1298. 

1395.  The  consort  who  has 
contributed  an  immoveable  as 
moveable,  has  a  right,  when 
the  rartition  takes  place,  to  re- 
tain it,  on  account  of  his  share, 
at  the  price  it  is  then  worth, 
and  his  heirs  have  the  same 
right. -C.  N.  1509. 

§3.-0/  the  Clause  of  Separ- 
ation of  Debts, 

1896.  The  clause  bv  which 
the  consorts  stipulate  that  they 
will  separately  pay  their  per- 
sonal debts,  obliges  them  to  ac- 
count to  each  other  respective- 
ly, at  the  time  of  the  dissolu- 
tion of  the  community,  for  such 
debts  as  are  established  to  have 
been  paid  by  the  community  in 
discharge  of  the  consort  who 
was  liable  for  them. 

This  oblig;ation  is  the  same, 
whether  an  inventory  has  been 
made  or  not ;  but  if  the  move- 
able property  brought  in  by  the 
consorts  have  not  been  de- 
termined by  an  inventory  or  an 
liuthentic  statement  anterior  to 
the  marriage,  the  creditors  of 
either  consort  without  regard 
to  any  distinctions  that  may  be 
claimed,  have  a  right  to  be  paid 
out  of  such  property  as  well  as 
out  of  all  the  ottier  property  of 
the  community. 

The  creditors  have  the  same 
right  with  regard  to  such 
moveable  property  as  may  have 
fallen  to  the  consorts  during 
the  community,  if  likewise  it 
have  not  been  determined  by 
an  inventory  or  authentic  state- 
ment.—C.  N.  1510;   C.  C.  1280 

1397.  When  either  of  the 
consorts  brings  into  the  com- 
munity a  certain  sum  or  a  de- 
terminate object,  such  a  con- 
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tribation  implies  a  tacit  agree- 
ment that  it  IS  not  encumbered 
with  debts  anterior  to  the  mar- 
riage, and  he  must  account  to 
the  other  for  all  such  incum- 
brances as  lessen  its  value. — 
C.  N.  1611. 

1898.  The  clause  of  separ- 
ation of  debts  does  not  prevent 
Interest  and  arrears  which  have 
accrued  since  the  marriage 
from  being  changeable  to  the 
community.— C.  N.  1612 ;  C.  C. 
1280,  s.  8. 

1899.  When  Y/he  community 
is  sued  for  the  debts  of  one  of 
the  consorts,  who  is  declared 
by  the  contract  to  be  free  and 
clear  from  all  debts  anterior  to 
the  marriage,  the  other  consort 
has  a  right  to  an  indemnity,  to 
be  taken  from  the  share  in  the 
community  which  belongs  to 
the  indebted  consort,  or  from 
his  private  property;  and  in 
case  of  insufficiency,  such  in- 
demnity may  be  prosecuted,  by 
way  of  warranty,  against  the 
parties  who  maae  the  declar- 
ation that  such  consort  was 
free  and  clear. 

This  right  of  warranty  may 
even  be  exercised  by  the  hus- 
band during  the  community,  if 
the  debt  have  originated  with 
the  wife  ;  saving,  in  such  case, 
the  right  of  the  warrantor  to  be 
reimbursed  by  the  wife  or  her 
heirs,  after  the  dissolution  of 
the  community.— C.  N.  1513. 

§  4.  —Of  the  right  given  to  the 
wife  of  taking  back  fref.  and 
clear  what  she  brought  into 
the  Comtnunity. 

1400.  The  wife  may  stipu- 
late, that  in  case  of  renunci- 
ation of  the  community,  she 
shall  take  back  the  whole  or 
part  of  what  she  brought  into 
It  either  before   or   since   the 


marriage ;  but  such  stipulation 
cannot  extend  beyona  things 
formally  specified,  nor  to  other 
persons  than  those  who  are 
designateid. 

Thus,  the  right  of  taking 
back  the  moveable  property 
brought  in  by  the  wife  at  the 
time  of  the  marriage,  does  not 
extend  to  similar  property  ac- 
crued to  her  during  the  mar- 
riase. 

Thus,  the  right  given  to  the 
wife  does  not  extend  to  the 
children ;  and  that  given  to  the 
wife  and  to  the  children,  does 
not  extend  to  her  ascendant  or 
collateral  heirs. 

In  all  cases,  the  wife  can  only 
take  back  her  contributions 
after  deduction  has  been  made 
of  such  of  her  private  debts  as 
have  been  paid  out  of  the  com- 
munity. 

§5.-0/  Conventional  Preciput, 

1401.  The  clause  by  which 
the  surviving  consort  is  author- 
ized to  pretake,  before  any  par- 

^tition,  a  certain  sum  or  a  cer- 
tain quantity  of  moveable 
effects  in  kind,  does  not  take 
effect  in  favor  of  the  surviving 
wife  who  does  not  accept  the 
community  ;  unless  bv  the  con- 
tract of  marriage  such  right  is 
reserved  to  her,  even  when  she 
i-enouncea. 

Excepting  the  case  of  such 
reservation,  preciput  can  only 
be  taken  from  the  mans  to  be 
divided,  and  not  from  the 
private  property  of  the  prede- 
ceased consort.— C.  N.  1515 : 
C.  C.  2235. 

1402.  Preciput  is  not  re- 
garded as  a  benefit  subject  to 
the  formalities  of  gifts,  but  as  a 
marriage  covenant.— C.  N.  1516. 

1403.  Natural  death  opens 
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the  right  to  preciput  by  the  sole 
operation  of  law. 

It  does  not  open  by  civil 
death,  unless  this  effect  renult 
from  the  terms  of  the  contract 
of  marriage ;  and  if  there  be  no 
stipulation  concerning  it.  it  re- 
mains suspended  in  the  nands 
of  the  representatives   of   the 

geraon  civilly  dead.— C.  N.  1517 ; 
'•  C.  96,  8. 8. 

1404.  When  the  community 
Is  dissolved  during  the  lifetime 
of  the  consorts  in  consequence 
of  separation  from  bed  and 
board  or  of  separation  of  pro- 
perty only,  such  dissolution 
does  not,  unless  the  contrary  be 
stipulated,  open  the  right  to 
preciput  in  favor  of  either  of 
the  consorts.  The  right  re- 
mains suspended  until  the 
death  of  the  consort  who  dies 
first. 

In  the  interval,  the  sum  or 
the  thing  which  constitutes  the 
preciput  remains  provisionally 
with  the  husband,  from  whose 
succession  the  wife  may  claim 
it,  if  she  have  survived  him.— 
C.  N.  1518 ;  C.  C.  Ill,  208,  1322, 
2285. 

1405.  The  creditors  of  the 
community  have  always  a 
right  to  cause  the  efiects  com- 
prised in  the  preciput  to  be 
sold  ;  saving  the  recourse  of  the 
consort,  conformably  to  article 
1401.-C.  N,  1519. 

§  6.-0/  the  clauses  by  which 
Unequal  Shares  in  the  Coyn- 
munity  are  assigned  to  the 
consort. 

1406.  The  consorts  may 
depart  from  the  equal  division 
established  by  law.  either  by 
giving  to  the  surviving  consort 
or  his  heirs,  only  a  share  in  the 
community  less  than  half,  or  by 
giving  him  only  a  fixed  sum  in 


lieu  of  all  rights  in  the  com- 
munity, or  by  stipulating  that 
the  entire  community,  in  cer- 
tain cases,  shall  belong  to  the 
surviving  consort,  or  to  one  of 
the  consorts  solely.— C.  N.  1620. 

1407.  When  it  is  stipulated 
that  the  consort  or  his  heirs 
shall  have  only  a  certain  share 
in  the  community,  as  a  third,  a 
fourth,  the  consort  whose  share 
is  so  reduced  or  his  heirs  bear 
the  debts  of  the  community 
only  in  proportion  to  the  share 
thev  take  in  the  assets. 

The  agreement  is  void  if  it 
oblige  such  consort  or  his  heirs, 
to  bear  a  greater  share,  or  if  it 
erempt  them  from  bearing  a 
share  of  the  debts  equal  to  that 
which  they  take  in  the  assets. 
-C.  N.  1521. 

1408.  When  it  is  stipulated 
that  one  of  the  consorts  or  his 
heirs  shall  be  entitled  only  to  a 
certain  sum  in  lieu  of  all  rights 
of  community,  the  clause  Is  a 
definitive  agreement  which 
obliges  the  other  consort  or  his 
heirs  to  pay  the  sum  agreed 
upon,  whether  the  community 
be  good  or  bad,  or  sufficient,  or 
not  to  pay  such  sum. — C.  N, 
1522. 

1400.  If  the  clause  estab- 
liKhes  this  definitive  agreement 
with  regard  to  the  heirs  only  of 
one  of  the  consorts,  such  con- 
sort, if  he  survive,,  has  a  right 
to  the  legal  partition  by  halves. 
— C.  N.  1525. 

1410.  The  husband  or  his 
heirs  who,  in  virtue  of  the 
clause  mentioned  in  article 
1406,  retain  the  whole  of  the 
community,  are  obliged  to  pay 
all  its  debts.  The  creditors  in 
such  case  have  no  act  ion  against 
the  wife  or  against  her  heirs. 

If  it  be  the  wife  surviving 
who,  in  consideration  of  a 
stipulated  sum,  has  no  right  of 
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retaining  the  whole  of  the  com- 
munity against  the  heirs  of  the 
husband,  she  has  the  option  of 
either  paying  such  sum  and 
remainmg  liable  for  all  the 
debts,  or  of  renouncing  the 
community  and  abandonmg  to 
the  heirs  of  the  husband  both 
the  property  and  the  debts.— 
C.  N.  1524. 

1411.  When  the  consorts 
stipulate  that  the  whole  of  the 
community  shall  belong  to  the 
survivor,  or  to  one  of  them  only, 
the  heirs  of  the  other  have  a 
right  to  take  back  what  had 
been  brought  into  the  commun- 
ity by  the  person  they  repre- 
sent. 

Such  a  stipulation  is  but  a 
simple  marriage  covenant,  and 
is  noL  subject  to  the  rules  and 
formalities  applicable  to  gifts.— 
C.  N.  1525. 

§  7.-0/  Community  by  General 
Title, 

1412.  The  consorts  may  es- 
tablish by  their  contract  of 
marriage  a  general  community 
of  their  property  both  moveable 
and  immoveable,  present  and 
future,  or  of  all  tneir  present 
property  only,  or  of  their  future 
property  only.— C.  N.  1526. 

Proviaiona    common   to    the 
Articles  of  this  Section, 

1418.  The  abo^e  articles  do 
not  confine  to  their  precise  pro- 
visions the  stipulations  of 
which  conventional  community 
is  susceptible. 

The  consorts  may  make  any 
other  covenants,  as  mentioned 
in  articles  12OT  and  1384. -C.  N. 
1527. 

1414.  Ck>nventional  com- 
munity remains  subject  to  the 
rules  of  legal  community  in  all 


cases  where  they  have  not  been 
implicitly  or  explicitly  departed 
from  by  the  contract. — C.  N. 
1528. 

§  8.-0/  Covetiants    excluding 
Comm,unity. 

1415.  When  the  consorts 
stipulate  that  there  shall  be  no 
community,  or  that  they  shall 
be  separate  as  to  proper&y,  the 
effects  of  such  stipulations  are 
as  follows  : 

u^Ofthe  Clause  sim/j^ly  exclu- 
ding Community 

1416.  The  clause  which 
declares  that  the  consorts 
marr}r  without  community  does 
not  give  the  wife  the  right  to 
administer  her  property,  nor  to 
receive  the  fruits  thereof ;  these 
are  deemed  to  be  contributed 
bv  her  to  her  husband  to  enable 
him  to  bear  the  charges  of  mar- 
riage.—C.  N.  1530 ;  C.  C.  176  et  s. 

1417.  The  husband  retains 
the  administration  of  the  move- 
able and  immoveable  property 
of  his  wife,  and  as  a  conse- 
quence the  right  to  receive  all 
the  moveable  property  she 
brings  with  her  or  which 
accrues  to  her  during  the  mar- 
riage ;  saving  the  restitution  he 
la  bound  to  make  after  its  dis- 
solution, or  after  a  separation 
of  property  judicially  pro- 
nounced.- C.  N.  1531 ;  C.  C.  (»2. 

1418.  If,  amongst  the  move- 
able property  brought  by  the 
wife  or  which  accrues  to  her 
during  marriage,  there  be 
things  which  cannot  be  used 
without  being  consumed,  an 
appreciatory  statement  must 
be  joined  to  the  contract  of 
marriage  or  an  inventory  must 
be  made  of  them  at  the  time 
when  they  so  accrue  to  her,  and 
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the  hnsband  is  bound  to  give 
back  their  valae  according  to 
the  valnation.— C.  N.  1532. 

1419.  The  husband,  with 
regard  to  such  property,  haa  all 
the  rights  and  is  subject  to  all 
the  obligations  of  a  usufructu- 
ary.—C.  N.  1533. 

14ao.  The  clause  which 
declares  that  the  consorts 
marry  without  community, 
does  not  prevent  its  being 
agreed  that  the  wife,  for  her 
support  and  personal  wants, 
shall  receive  her  revenues  in 
whole  or  in  part,  upon  her  own 
acquittances.— C.  N.  1534. 

1421.  The  immoveables  of  the 
wife  which  are  excluded  from 
the  community  in  the  cases  of 
the  preceding  articles  are  not 
inalienable. 

Nevertheless  they  cannot  be 
alienated  without  the  consent 
of  the  husband,  or,  upon  his 
refusal  without  judicial  author- 
ization.—€.  N.  1536. 

II.— Of  the  Clause  of  Separa- 
tion of  Property. 

1422.  When  the  consorts 
have  stipulated  by  their  con- 
tract of  marriage  that  they 
shall  be  separate  as  to  pro- 
perty, the  wife  retains  the  en- 
tire aidministration  of  her  pro- 
perty, moveable  and  immove- 
able, and  the  free  enjoyment  of 
herrevenues.— G.N.  1636;  G.  G. 
176  et  s.  1318. 

1428.  Each  of  the  consorts 
contributes  to  the '  expenses 
of  marriage  according  to  the 
covenants  contained  in  their 
contract,  and  if  there  be  none 
and  the  parties  cannot  come  to 
an  understanding  upon  the 
subject,  the  court  determines 
the  contributory  portion  of 
each  consort  according  to  their 


respective  means  and  cireum- 
stances.-C.  N.  1637 ;  C.  C.  1317. 

1424.  Tbe  wife  cannot  in 
any  case,  nor  by  virtue  of  any 
stipulation,  alienate  her  im- 
moveables without  the  special 
consent  of  her  husband,  or,  on 
his  refusa],  without  being  judic- 
ially authorized. 

Every  general  authorization 
to  alienate  immoveables,  which 
is  given  to  the  wife  either  by 
the  contract  of  marriage  or 
subsequently,  is  void.— C.  N. 
1638  ;  C.  G.  181. 

1420.  When  the  wife  who  is 
separated  as  to  property  has 
left  the  enjoyment  of  her  pro- 
perty to  her  husband,  the  lat- 
ter upon  the  demand  which 
his  wife  may  make,  or  upon 
the  dissolution  of  the  marriage, 
is  bound  to  give  up  only  the 
fruits  which  are  then  existing, 
and  is  not  accountable  for  those 
which,  up  to  such  time,  have 
been  consumed  — G.  N.  1639. 

GHAPTER  THIRD. 

OF  DOWER. 
SECTION  I. 

General  ProvisioTis. 

^1426.  There  are  two  kinds 
of  dower,  that  of  the  wife  and 
that  of  the  children. 

'  These  dowers  are  either  legal 
or  customary,  or  prefixed  or 
conventional. 

1427.  Legal  or  customary 
dower  is  that  which  the  law, 
independently  of  any  agree- 
ment, and  as  resulting  from 
the  mere  act  of  marriage,  es- 
tablishes upon  the  property  of 
the  husband,  in  favor  of  the 
wife  as  usufructuary,  and  of 
the  children  as  owners. — G.  G. 
1260. 

1428.  Prefixed  or  conven- 
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tional  dower  is  that  which  the 
parties  have  aKreed  upon,  bv 
the  contract  of  marriage. —G.  G. 
1263. 

1429.  Conventional  dower 
excludes  customary ;  it  is  how- 
ever lawful  to  stipulate  that 
the  wife  and  the  children  shall 
have  the  right  to  take  either 
the  one  or  the  other,  at  their 
option. 

1480.  The  option  made  by 
the  wife,  after  the  opening  of 
the  dower,  binds  the  children, 
who  must  remain  satisfied 
with  whichever  dower  she  has 
chosen. 

If  she  die  without  having 
made  the  choice,  the  right  of 
making  it  passes  to  the  chil- 
dren. 

1431.  If  there  be  no  contract 
of  marriage,  or  if  in  that  which 
has  been  made,  the  parties 
have  not  explained  their  inten- 
tions on  the  subject,  custom- 1 
ary  dower  accrues  by  the  sole  ' 
operation  of  law.  I 

But  it  is  lawful  to  stipulate 
that  there  shall  be  no  dower, 
and  such  a  stipulation  binds 
the  children  as  well  as  the 
mother. 

1432.  Dower  whether  con- 
ventional or  customary  is  t>ot 
regarded  lis  a  benefit  subject  to 
the  formalities  of  gifts,  oui;  as 
a  simple  marriage  covenant. 

1433.  The  right  to  conven- 
tional dower  accrues  from  the 
date  of  the  coo  tract  of  mar- 
riage, and  the  right  to  cus- 
tomary dower  from  the  date  of 
the  celebration,  or  from  the 
date  of  the  contract  if  there  be 
one  in  which  it  is  stipulated. 

1434.  Gustomary  aower  con- 
sists in  the  usufruct  for  the 
wife,  and  the  ownership  for  the 
children,  of  one  half  of  the  im- 
moveables which  belong  to  the 
husband  at   the   time   of   the 


marriage,  and  of  one  half  of 
those  which  accrue  to  him  dur- 
ing marriage  from  his  father  or 
mother  or  other  ascendants. 
-G.  G.  954. 

1436.  Immoveables  which 
the  husband  has  contributed 
as  moveable  under  a  clause  of 
mobilijsation,  in  order  to  bring 
them  into  the  community,  are 
not  subject  to  customary  dower. 

Neither  are  immoveables  by 
fiction  composed  of  moveable 
objects  which  the  husband  has 
reserved  to  himself  by  the 
clause  of  realization  in  onier  to 
exclude  them  from  the  com- 
munity. 

1436.  The  customary  dower 
resulting  from  a  second  mar- 
riage, wnen  there  are  children 
born  of  the  first,  consists  In  a 
half  of  the  immoveables,  not 
affected  by  the  previous  dower, 
which  belong  to  the  husband  at 
the  time  of  the  second  mar- 
riage, or  which  accrue  to  him 
during  such  marriage  from  his 
father  or  mother  or  other  as- 
cendants. 

The  rule  is  the  same  for  all 
subsequent  marriages  which 
the  husband  mav  contract, 
when  there  are  children  of  pre- 
vious marriages. 

1437.  Gonventional  dower, 
when  there  is  no  agreement  to 
the  contrary,  also  consists  in 
the  usufruct  for  the  wife,  and 
the  ownership  for  the  children, 
of  the  portion  of  the  moveable 
or  immoveable  property  which 
constitutes  it  according  to  the 
contract  of  marriage. 

The  parties  may,  however, 
modify  this  dower  at  will ;  they 
may  stipulate,  for  example, 
that  it  shall  belong  to  the  wife 
in  full  ownership,  to  the  ex- 
clusion of  the  children,  and 
without  return,  or  that  the 
dower  of  the   latter  shall    be 
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different  from    that   of    their 
mother. 

1438.  Dower,  whether  cas- 
tomary  or  conventional,  is  a 
right  of  survivorship  which 
opens  bv  the  natural  death  of 
the  husband. 

It  may,  however,  be  opened 
and  become  exigible  by  the 
civii  death  of  the  husband,  or 
by  separation  from  bad  and 
bjard,  or  separation  of  property 
only,  if  such  effect  result  from 
the  terms  of  the  contract  of 
marriage. 

It  luay  likewise  be  demanded 
in  the  case  of  the  absence  of  the 
husband,  under  the  circum- 
stances and  conditions  ex- 
gressed  in  articles  lO;^  and  110.— 
L  C, :«,  8.  8.  208, 1322. 

1439.  If  the  wife  be  alive  at 
the  time  of  the  opening  of  the 
dower,  she  enters  immediately 
upon  the  enjoyment  of  her 
usufruct ;  the  children  cannot 
take  possession  of  the  property 
until  after  her  death. 

If  the  wife  die  first,  the 
children  enjoy  the  dower  as 
owners  from  the  moment  of  Its 
opening. 

Where  the  wife  dies  first,  if 
at  the  death  of  the  husband  no 
children  or  ^and  children  issue 
of  the  marriage  be  living,  the 
dower  is  extinguished  and  the 
property  remains  in  the  suc- 
cession of  the  husband. 

1440.  Conventional  dower  is 
taken  from  the  private  property 
of  the  husl>and. 

1441.  The  wife  and  the 
children  are  seized  of  their 
respective  rights  in  the  dower 
from  the  time  it  opens^  with- 
out the  necessity  of  a  judicial 
demand ;  such  a  demand  is, 
however,  necessary  against 
subsequent  purchasers,  in  order 
to  give  rise,  as  regards  them,  to 
the  fruits  of  the  immoveables 


and  the  interest  of  the  capital 
sums,  which  they  have  acquired 
in  f^ood  faith,  and  which  are 
subject  to  or  charged  with 
dower.— C.  C.  411,  412,  2235. 

1442.  Customary  dower,  and 
conventional  dower,  when  it 
consists  of  immoveables,  is  a 
real  right,  and  is  governed  by 
the  law  of  the  place  where  the 
immoveables  subject  to  it  are 
situated. — 0.  C.  6,  s.  1. 

1443.  Neither  the  alienation 
by  the  husband  of  immoveables 
subject  to  or  charged  with 
dower,  nor  the  charges  or 
hypothecs  which  he  may  have 
imposed  upon  them,  either 
with  or  without  the  consent  of 
his  wife,  afl'ect  in  any  manner 
the  rights  of  the  latter  or  of  the 
children,  unless  she  has  ex- 
pressly renounced  in  con- 
formity with  the  following 
article. 

Such  alienation  and  charges 
are  eoually  without  effect,  as 
regards  both  the  wife  and  the 
children,  even  when  made  in 
the  name  and  with  the  consent 
of  the  wife,  although  she  be 
authorized  by  her  husband ; 
subject  to  the  same  exception. 

1444.  Tbe  wife  who  is  of 
age  may,  however,  renounce 
her  right  of  dower,  whether 
customary  or  con  ventional, 
upon  such  immoveables  as  her 
husband  sells,  alienates  or 
hypothecates. 

The  renunciation  may  be 
made  either  in  the  act  by  which 
the  husband  sells,  alienates  or 
hypothecates  the  immoveable, 
or  by  a  separate  and  subse- 
quent act. 

1445.  Such  renunciation  has 
the  effect  of  discharging  the 
immoveable  affected  by  dower 
from  any  claim  which  the  wife 
may  have  upon  it  under  that 
title,  and  neither  she  nor   her 
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heirs  can  exercise  against  any 
other  property  of  the  husband 
any  recourse  to  be  indemnified 
or  compensated  for  the  ri|^ht 
thus  abandoned ;  notwith- 
standing^ the  provisions  of  this 
title  or  any  otner  provisions  of 
this  code  respecting  the  re- 
placements, indemnities  or 
compensations  which  consorts 
or  other  parties  owe  to  each 
other  in  cases  of  partition. 

1446.  As  to  the  dow  er  of  the 
children,  it  can  be  exercised 
only  upon  immoveables  subject 
to  the  dower  of  their  mother 
which  have  not  been  alienated 
or  hypothecated  by  their  father 
during  the  continuance  of  the 
marriage  with  her  renunciation 
made  in  the  manner  prescribed 
in  article  1444. 

Children  who  have  attained 
the  age  of  majority  mav,  after 
the  death  of  their  mother,  re- 
nounce their  dower  in  all  cases 
in  which  the  latter  could  have 
done  so  herself,  and  in  the 
same  manner  with  the  same 
effect. 

1447.  Sales  under  execution, 
judgments  in  confirmation  of 
title,  and  adjudications  in 
forced  licitations,.  when  they 
take  place  before  the  opening 
of  the  customary  dower, 
whether  such  dower  results 
fiom  the  law  alone,  or  has 
been  stipulated,  do  not  affect 
immoveables  subject  to  dower. 

Nevertheless  if  the  sale  under 
execution  take  place  at  the 
suit  of  a  creditor  whose  claim 
is  anterior  and  preferable  to 
the  dower,  or  if  such  creditor 
be  collocated  upon  any  of  the 
said  proceedings,  the  alienation 
or  the  confirmation  is  valid  and 
the  immoveable  is  discharged. 
The  creditors  whose  claims 
rank  subsequently,  who  in  such 
case  receive  the  surplus  of  the 


price,  are  bound  to  bring  it 
back  if  the  dower  accrues,  and 
cannot  receive  the  moneys 
without  giving  security  if  the 
dower  be  apparent  upon  the 
proceedings. 

When,  as  in  the  first  case 
mentioned  in  thi;*  article,  the 
dower  is  not  extinniished  by 
the  sale  or  the  judgment  of 
CinflrmatloD,  the  party  to 
whom  the  property  has  been 
adjudicated  or  who  has  ob- 
ttiined  the  judgment  may  like- 
wise, when  he  has  been  evicted, 
oblige  the  creditors  who  have 
received  the  price  to  bring  tt 
back,  and  if  the  dower  appear 
upon  the  proceedings,  the 
creditors  are  not  collocated  un- 
less they  give  security  to  bring 
back  whatever  portion  of  the 
dower  they  may  receive.  If  the 
creditors  refuse  to  give  secu- 
rity the  person  to  whom  the  pro- 
perty is  adjudicated  keeps  or 
takes  back  the  amount  subject 
to  dower,  upon  giving  security 
himself  that  he  will  repay. 

Customary  dower,  when 
open,  does  not  fall  under  the 
rules  of  this  article.— C.  C.  2116; 
C.  C.  P.  781,  785. 

1448.  If  the  dower  which  is 
not  yet  open  be  the  conven- 
tional dower,  whether  it  con- 
sists in  an  immoveable  or  in  an 
hypothecary  claim,  it  is  subject 
to  the  effect  of  the  registry 
laws,  and  is  extinguished  by 
the  sale  under  execution  and 
the  other  proceedings  mention- 
ed in  the  preceding  articles  as 
in  ordinary  cases ;  saving  to  the 
parties  interested  their  rights 
and  recourse  and  the  securities 
to  which  they  may  be  entitled. 

Conventional  dower  when 
open  is  subject  to  the  ordinary 
rules. -C.  C.  P.  800. 

1449.  The  purchaser  of  an 
immoveable  which  is  subject  to 
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or  hypothecated  for  dower  can- 
not prescribe  ai<ainst  either 
the  wife  or  the  children  so  long 
as  such  dower  is  not  open. 

Prescription  runs  against 
children  of  full  age,  during  the 
life- time  ol  their  mother,  from 
the  period  when  the  dower 
opens.— C.  C.  2235. 

SECTION  II. 

Particular   provisions    as   to 
the  Dower  of  the  Wife. 

1450.  The  conventional , 
dower  of  the  wife  is  not  incom-  i 
patlble  wich  a  gift  of  usufruct 
mrule  to  her  by  the  husband  ; 
she  enjoys  under  such  gifts  the 
property  compri-ted  in  them, 
and  takes  her  dower  from  the 
remainder  without  diminution 
or  confusion. 

1451.  If  the  dower  of  the 
wife  consist  in  money  or  rents, 
the  wife,  in  order  to  obtain 
payment  of  it  from  the  heirs 
and  representatives  of  her  hus- 
band,* has  all  the  rights  and 
actions  which  belong  to  the 
other  creditors  of  the  succes- 
sion. 

1452.  If  the  dower  consist 
in  the  enjoyment  of  a  certain 
portion  of  the  property  of  the 
husband,  a  partition  mast  be 
effected  between  the  wife  and 
the  heirs  of  the  husband,  by 
which  she  receives  the  portion 
which  she  has  a  right  to  enjoy. 

Tne  widow  ana  the  heirs 
have  reciprocally  an  action  to 
obtain  this  partition,  in  the  case 
of  refusal  on  the  part  of  either. 
— C.  C.  eSd  et  s. ;  C.  C.  P.  1037 
et  s. 

1458.  The  dowager,  like 
other  usufructuaries,  has  a 
ri^ht  to  the  natural  and  indus- 
trial fruits  attached  by  branch 
or  root  to  the  immoveable  sub- 


ject to  dower  when  such  dower 
opens,  without  being  obliged 
to  refund  the  expenses  incurred 
by  the  husband  m  order  to  pro- 
duce them. 

The  same  rule  applies  to 
those  who  enter  into  the  enjoy- 
ment of  the  ownership  of  such 
immoveable,  after  the  extinc- 
tion of  the  usufruct.— C.  0.  450. 

1464.  The  dowager,  as  long 
as  she  remains  a  widow  enjoys 
the  dower,  whether  customary 
or  conventional,  upon  giving 
the  security  of  her  oath  to  re- 
store it ;  but  if  she  remarry, 
she  is  bound  to  give  the  same 
security  as  any  other  usufruc- 
tuary.—C.  C.  464. 

1455.  If  the  wife  who  has 
remarried  cannot  give  the  ne- 
cessary security,  her  usufruct 
becomes  subject  to  the  pro- 
visions of  articles  465,  466  and 
467. 

1456.  The  dowager  is  bound 
to  maintain  the  leases  made  by 
her  husband  subject  to  her 
dower,  provided  there  has  been 
no  fraud  nor  excessive  antici- 
pation. 

1457.  Leases  made  by  her 
du.iu^  the  term  of  her  enjoy- 
ment expire  with  her  usufruct ; 
nevertheless,  the  former  or 
lessee  has  a  right,  and  may  be 
obliged,  to  continue  in  occupa- 
tion during  the  remainder  of 
the  year  which  had  begun  when 
the  usufruct  expired,  subject  to 
the  payment  of  the  rent  to  the 
owner.— C.  C.  457. 

1458.  The  dowager,  like  any 
other  usufructuary,  is  liable  for 
all  the  ordinary  or  extraordi- 
nary charges  which  affect  the 
immoveable  subject  to  dower  or 
which  may  be  imposed  upon  it 
during  the  term  of  her  enjoy- 
ment, as  set  forth  in  the  title 
Of  Usufruct,  of  Use  and  Habi- 
tation,—C  C.  471. 
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1469.  She  is  liable  only 
for  the  lesser  repairs  ;  for  the 
greater  repairs,  the  owner 
remains  liable,  unless  they 
have  been  necessitated  by 
the  fault  or  negli}j;ence  of  the 
dowaf^er.— C.  C.  468  et.  s. 

1460.  The  dowager,  like 
every  other  usufrnctuarv,  takes 
the  things  which  are  subject  to 
the  dower  in  the  condition  in 
which  they  are  at  the  time  of 
the  opening. 

The  same  rule  applies  to  the 
dowable  children,  as  regards 
the  property  itself,  in  cases 
where  the  usufruct  of  the  wife 
does  not  take  place. 

If  they^  do  not  take  the  prop- 
erty until  after  the  expiration 
of  the  usufruct,  or  if  at  that 
time  there  be  no  dowable 
children,  the  succession  of  the 
wife  is  answerable,  in  the  first 
case  to  such  children,  and  in 
the  second  case  to  the  heirs 
of  the  husband,  according  to 
the  rules  which  relate  to  the 
enjoyment  and  the  obligations 
of  the  usufructuary  under  par- 
ticular title. 

1461.  If  nevertheless,  dur- 
ing the  marriage,  considerable 
additions  have  been  made  to 
the  thing,  the  wife  cannot  en- 
joy them  without  paying  the 
excess  of  value,  if  her  dower 
consist  in  ownership,  or  the  in- 
terest of  such  excess,  if  it  be  in 
usufruct. 

She  may  however  demand 
the  removal  of  such  additions 
if  it  can  be  effected  with  ad- 
vantage and  without  deterior- 
ating the  thing. 

If  they  cannot  be  removed 
the  wife  may  for  the  purpose  of 
paying  the  excess  of  the  value, 
obtain  a  licitation. 

Dowable  children  who  take 
the  property  without  their 
mother  having  had  the  usufruct 


of  it,  fall  under  the  same  rules 
with  regard  to  such  additions. 

If  durinur  the  marriage,  the 
thing  sublect  to  dower  nave 
suffered  deterioration,  to  the 
benefit  of  the  husband  or  of  the 
community,  the  wife  and  the 
cliildren  who  claim  dower  are 
entitled  to  compensation. 

1462.  The  dower  of  the  wife 
is  terminated  like  any  other 
usufruct  by  the  causes  enume- 
rated in  article  479.  * 

1468.  The  wife  may  be  de- 
prived of  her  dower  by  reason 
of  adultery  or  of  desertion. 

In  either  case  an  action  must 
have  been  instituted  by  the 
husband,  and  a  subsequent  re- 
conciliation must  nothave  taken 
place  ;  the  heirs  in  such  case, 
can  only  continue  the  action 
commenc«;d,  if  it  have  not  been 
abandoned. 

1464.  The  wife  may  also  be 
declared  to  have  forfeited  her 
dower  by  reason  of  the  abuse 
she  has  made  of  her  enjoyment, 
under  the  circumstances  and 
modifications  set  forth  in  article 
480. 

1465.  If  the  wife  be  declared 
to  have  forfeited  her  usufruct 
for  any  of  the  causes  above 
mentioned,  or  if,  after  the 
opening  of  the  dower,  she  re- 
nounce it  simply  and  absolutely, 
the  dowable  children  take  the 
property  from  the  time  of  the 
renunciation,  or  of  the  for- 
feiture, if  it  take  place  after  the 
opening. 

SECTION   III. 

Particular    provisions  as    to 
Vie  Dower  of  Children, 

1466.  The  children  entitled 
to  dower  are  those  who  are 
born  of  the  marriage  for  which 
it  was  constituted.  Children  of 
the   consorts   who  were  born 
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before  the  marria^,  but  are  ( 
legitimated  by  it,  are  deemed  ■ 
to  be  children  of  the  marriage ;  ! 
80  are  those  who  were  con- ' 
ceived  at  the  time  of  their  i 
father's  death  and  are  bom 
afterwards ;  and  so  are  also  the 
grandchildren  whose  father ' 
being  a  child  of  the  marriage, ' 
died  before  the  opening  of  the  : 
do"*  er.  i 

Those  children  only  can  claim  , 
dower  who  were  capable  of  sue- ! 
ceeding  to  their  father  at  the 
time  of  his  death. 

1467.  A  child  who  assumes 
tbe  quality  of  heir  to  his  father,  j 
even  under  benefit  of  inventory,  , 
can   have    no    share     in     the , 
dower. 

1468.  In  order  to  be  entitled  ; 
to  dower,  the  child  is  bound  : 
to  return  into  the  succession  | 
of  his  father  all  such  benefits  . 
as  he  has  received  from  him,  in  ^ 
marriage  or  otherwise,  or  to ! 
take  less  in  the  dower. 

1469.  The  dowered  children 


are  not  bound  to  pay  the  debta 
which  have  been  contracted  by 
their  father  since  the  marriage; 
as  to  those  which  were  con- 
tracted previously,  they  are 
only  liable  hypotnecarily  for 
them,  with  a  recourse  against 
the  other  property  of  their 
father. 

1470.  When  a  conventional 
dower  consists  in  a  sum  of 
money  to  be  paid  once  for  all, 
it  is  to  all  intents  deemed  move- 
able. 

1471.  After  the  opening  of 
the  dower  and  the  termination 
of  the  usufruct  of  the  wife, 
the  property  composing  such 
dower  is  divided  amongst  the 
children  and  grandchildren  en- 
titled to  it,  in  the  same  manner 
as  if  it  had  fallen  to  them  by 
succession. 

The  shares  of  those  who  re- 
nounce remain  in  the  succes- 
sion, and  do  not  increase  the 
shares  of  the  other  children  who 
take  dower. 


TITLE   FIFTH. 


OF   SALK. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 


1472.  Sale  is  a  contract  by 
which  one  party  gives  a  thing 
to  the  other  for  a  price  in  money 
which  the  latter  obliges  himself 
to  pay  for  it. 

It  is  perfected  by  the  consent 
alone  of  the  parties,  although 
the  thing  sold  be  not  then 
delivered ;  subject  nevertheless 
to  the  provisions  contained  in 
article  1087  and  to  the  special 


rules  concerning  the  transfer  of 
registered  vessels.— C.  N.  1582, 
1583 ;  C.  C.  1025,  2098,  2359  et  s. 

1473.  The  contract  of  sale 
is  subject  to  the  general  rules 
relating  to  contracts  and  to  the 
efiects  and  extinction  of  obliga- 
tions declared  in  the  title  Of 
Obligations,  unless  it  is  other- 
wise specially  provided  in  this 
code.-C.  N.  1584. 

1474.  When  things     move- 
/able  are  sold  by  weight,  number 

or  measure,  and  not  in  the 
lump,  the  sale  is   not  perfect 
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until  they  have  been  weighed, 
counted  or  measured  ;  but  the 
buyer  may  demand  the  delivery 
of  them  or  damages  according 
to  circumstances,— C.  N.  1585; 
G.  C.  1026,  1060, 1151. 

1475.  The  sale  of  a  thing 
upon  trial  is  presumed  to  be 
made  upon  a  suspensive  condi- 
tion, when  the  intention  of  the 
parties  to  the  contrary  is  not 
apparent— C.  N.  1588. 

1476.  A  simple  promise  of 
sale  is  not  eouivalent  to  a  sale, 
but  the  creaitor  may  demand 
that  the  debtor  shall  execute  a 
deed  of  sale  in  his  favor  ac- 
cording  to   the   terms   of  the 

Sromise,  and,  in  default  of  so 
oing,  that  the  judgment  shall 
be  equivalent  to  such  deed  and 
have  all  its  legal  effects ;  or  he 
may  recover  damages  according 
to  the  rules  contained  in  the 
title  Of  Obligations.-  C.N.  1589. 

1477.  If  a  promise  of  sale  be 
accompanied  by  the  giving  of 
earnest,  each  of  the  contracting 
parties  may  recede  from  it ;  he 
who  has  given  the  earnent,  by 
forfeiting  it,  and  he  who  re- 
ceived it,  by  returning  double 
the  amount.~C.  N.  1500 ;  C.  C. 
1295,  8.  4. 

1 478.  A  promise  of  sale  with 
tradition  and  actual  possession 
is  equivalent  to  sale.— C.  N. 
1589. 

1479.  The  expense  of  the 
title  deed  and  other  accessories 
to  a  sale  is  borne  by  the  bu^er, 
unless  it  is  otherwise  stipu- 
lated.—C.  N.  1503. 

1480.  The  articles  of  this 
title,  in  so  far  as  they  affect  the 
rights  of  third  persons,  are  sub- 
ject to  the  special  modifications 
and  restrictions  contained  in 
the  title  Of  Registration  of 
Real  Rights. 

1481.  Tavern  -  keepers,  or 
Others,  selling  to  persons  other 


than  travellers,  intoxicating 
liquors  to  be  drunk  on  the  spot, 
have  no  action  for  the  recovery 
of  the  price  of  such  liquors. 

CHAPTER  SECOND. 

OP    THE   CAPACITY   TO   BUY   OR 
SELL. 

1482.  The  capacity  to  buy 
or  sell  is  governed  by  the  gen- 
eral rules,  relating  to  the 
capacity  to  contract,  contained 
in  chapter  first,  of  the  title  Or 
Obligation8.—C,  N.  15W;  C.  C. 
985  ets. 

1483.  Husband  and  wife 
cannot  enter  into  a  contract  of 
sale  with  each  other. — C.  N. 
1595. 

1484.  The  following  persons 
cannot  become  buyers,  either 
by  themselves  or  by  parties  In- 
terposed, that  is  to  say  :— 

Tutors  or  curators,  of  the  pro- 
perty of  those  over  whom  they 
are  appointed,  except  in  sales 
by  juaicial  authority. 

Agents,  of  the  property  which 
they  are  charged  with  the  sale 
of. 

Administrators  or  trustees, 
of  the  property  in  their  charge 
whether  of  public  bodies  or  of 
private  persons. 

Public  officers,  of  national 
property,  the  sale  of  which  is 
made  through  their  ministry. 

The  incapacity  declared  in 
this  article  cannot  be  set  up  by 
the  buyer;  it  exists  only  In 
favor  of  the  owner  and  others 
having  an  interest  in  the  thing 
sold.— C.  N.  1508 ;  C.  C.  290, 1706 ; 
C.  C.  P.  660,  748, 

1485.  Judges,  advocates,  at- 
torneys, clerks,  sheriifs,  bailiffs 
and  other  officers  connected 
with  courts  of  justice  can  not 
become  buyers  of  litigious 
rights   which    fall    under  the 
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jariftdiction  of  the  court  in 
which  they  exercise  their  func- 
tlon8.~C.  N.  1507  ;  C.  C.  1583. 

CHAPTER  THIRD. 

OF  THINGS  WHICH  MAT  BB  SOLD. 

1486.  EverythinK  may  be 
sold  which  is  not  excluded  from 
being  an  object  of  commerce  by 
ittf  nature  or  destination  or  by 
special  provision  of  law,— C.  N. 
1508 ;  G.  C.  1050. 

1487.  The  sale  of  a  thiuK 
w^hich  does  not  belong  to  the 
seller  is  null,  subject  to  the  ex- 
ceptions declared  in  the  three 
next  following  articles.  The 
buyer  may  recover  damages  of 
the  seller,  if  he  were  ignorant 
that  the  thing  did  not  belong 
to  the  latter.— C.  N.  1599. 

1488.  The  sale  is  valid  if  it 
be  a  commercial  matter,  or  if 
the  seller  "afterwards  become 
owner  of  the  thing. 

1489.  If  a  thing  lost  or 
stolen  be  bought  in  good  faith 
in  a  fair  or  market,  or  at  a  pub- 
lic sale,  or  from  a  trader  deal- 
ing in  similar  articles,  the  own- 
er cannot  reclaim  it,  without 
reimbursing  to  the  purchaser 
the  price  he  has  paia  for  it.— 
C.  N.  2280  •  C.  C.  2268. 

1490.  If  the  thing  lost  or 
stolen  be  sold  under  the  au- 
thority of  law,  it/  cannot  be  re- 
claimed.—C.  C.  P.  «e8,  2005a. 

CHAPTER  FOURTH. 

OF   THE    OBLIGATIONS    OF    THB 

SELIiJSR. 


SECTIO^I  I. 

General  Provisions. 

1491.  The  principal  obliga 
tions  of  the  seller  are  :    1.  The 
delivery,  and,  2.  The  warranty 
Qt  the  thin^  sold.— C.  N.  1603. 


SECTION  II. 

0/  Delivery, 

1492.  Delivery  is  the  trans- 
fer of  a  thing  sold  into  the 
power  and  possession  of  the 
buyer.- C.  N.  1604. 

1493.  The  obligation  of  the 
seller  to  deliver  is  satisfied 
when  he  puts  the  buyer  in 
actual  possession  of  the  thing, 
or  consents  to  such  possession 
being  taken  by  him,  and  all 
hindrances  thereto  are  re- 
moved.-C.  N.  1605;  C.  C.  1165. 

1494.  The  delivery  of  in- 
corporeal things  is  made  by 
the  delivery  of  the  titles,  or  by 
the  use  which  the  buver  makes 
of  such  things  with  the  consent 
of  the  seller.— C.  N.  1607. 

1496.  The  expenses  of  the 
delivery  are  at  the  charge  of 
the  seller,  and  those  of  remov- 
ing the  thing  are  at  the  charge 
of  the  buyer,  unless  It  is  other- 
wise stipulated.— C.  N.  1608. 

1496.  The  seller  is  not 
obliged  to  deliver  the  thin^  if 
the  buyer  do  not  pay  the  price, 
unless  a  term  has  been  granted 
for  the  payment  of  it. — C  N. 
1612. 

1497.  Neither  is  the  seller 
obliged  to  deliver  the  thing, 
when  a  delay  for  payment  has 
been  granted,  if  the  buyer  since 
the  sale  have  become  insolvent, 
so  that  the  seller  is  in  imminent 
danger  of  losing  the  price,  un- 
less the  buyer  gves  security  for 
the  payment  at  the  expiration 
of  the  term.— C.  N.  1613. 

1498.  The  thing  must  be  de- 
livered in  the  state  in  which  it 
was  at  the  time  of  the  sale,  sub- 
ject to  the  rules  relating  to  de- 
terioration contained  m  the 
title  Of  Obligations, 

From  the  time  of  sale  aU  the 
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profits  of  the  thing  belong  to 
the  buyer.— C.  N.  1614. 

1499.  The  obligation  to  de- 
liver the  thing  comprises  its 
accessories  ana  all  that  has 
been  designed  for  its  perpetual 
use.— C.  N.  1615 ;  C.  C.  1574. 

1600.  The  seller  is  obliged 
to  deliver  the  full  quantity  sold 
as  it  is  specified  in  the  contract, 
subject  to  modifications  here- 
inafter specified.— C.  N.  1616; 
C.  C.  P.  780. 

1501.  If  an  immoveable  be 
sold  with  a  statement,  in  what- 
ever terms  expressed,  of  iti* 
superficial  contents,  either  at  a 
certain  rate  by  measurement, 
or  at  a  single  price  for  the 
whole,  the  seller  is  obliged  to 
deliver  the  whole  quantity 
specified  in  the  contract;  if 
such  delivery  be  not  possible, 
the  buyer  may  obtain  a  diminu- 
tion of  the  price  according  to 
the  value  of  the  quantity  not 
delivered. 

If  the  superficial  contents  ex- 
ceed the  quantity  specified,  the 
buyer  must  pay  for  such  excess 
of  quantity,  or  he  may  at  his 
option  give  it  back  to  the 
seller.— C.  N,  1617,  1618,  1619. 

1602.  In  either  of  the  cases 
stated  in  the  last  preceding 
article,  if  the  deficiency  or  ex- 
cess of  quantity  be  so  great  in 
comparison  with  the  quantity 
specified,  that  it  may  be  pre- 
sumed the  buyer  would  not 
have  bought  if  he  had  known  it, 
he  may  abandon  the  sale  and 
recover  from  the  seller  the 
price,  if  paid,  and  the  expenses 
of  the  contract,  without  pre- 
judice in  any  case  to  his  claim 
for  damaees.  C.  N.  1618,  1619, 
1620  ;C.  C.  P.  785. 

1503.  The  rules  contained 
in  the  last  two  preceding 
articles  do  not  apply,  when  it 
"l^arly   appears   from   the  de- 


scription of  the  inimoveable  and 
the  terms  of  the  contract  that 
the  sale  is  of  a  certain  deter- 
minate thing,  without  regard 
to  its  quantity  by  measure- 
ment, whether  such  quantity 
is  .mentioned  or  not. 

1504.  The  action  for  supple- 
ment of  price  on  the  part  of  the 
seller,  or  for  diminution  of 
price,  or  for  vacating  the  con- 
tract, on  the  part  of  the  buyer, 
is  subject  to  the  general  rules 
of  prescription.— C.  N.  1622; 
C.  C.  2210. 

1505.  If  two  immoveable 
properties  be  sold  by  the  same 
contract,  at  a  single  price  for 
the  whole,  with  a  declaration 
of  the  contents  of  each  and  in 
one  the  quantity  be  less  than 
stated  and  in  the  other  greater, 
the  deficiency  of  the  one  is  com- 
pensated by  the  excess  of  the 
other  so  far  as  it  goes,  and  the 
action  of  the  buyer  or  seller  is 
modified  accordingly.— C.  N. 
1623. 

SECTION  III. 

0/  Wai^ranty, 
General    Provisions, 

1506.  The  warranty  to 
which  the  seller  is  obliged  in 
favor  of  the  buyer  is  either 
legal  or  conventional.  It  has 
two  ohjects:— 

1.  Eviction  of  the  whole  or 
any  part  of  the  thing  ; 

2.  The  latent  defects  of  the 
thing,-  C.  N.  162.5. 

1507.  Legal  warranty  is  ini- 
plied  by  law  in  the  contract  of 
sale  without  stipulation.  Never- 
theless the  parties  may,  by 
special  agreement,  add  to  the 
obligations  of  legal  warranty, 
or  dmiinish  its  effect, or  exclude 
it  altogether.— C.  N.  J627. 


SALE, 


193 


%  l.—Of  Warranty     against 
Eviction, 

1508.  The  seller  is  obliged 
by  law  to  warrant  the  buyer 
against  eviction  of  the  whole 
or  any  part  of  the  thing  sold, 
by  reason  of  the  act  of  the 
former,  or  of  any  right  existing 
at  the  time  of  the  sale,  and 
against  incumbrances  not  de- 
clared and  not  apparent  at  the 
time  of  the  sale.— C.  N.  iei2R. 

150e.  Although  it  be  stip- 
ulated that  the  seller  is  not 
obliged  to  any  warranty,  he  is 
nevertheless  obliged  to  a 
warranty  against  his  personal 
acts.  Any  agreement  to  the 
contrary  is  null.— C.  N.  1628. 

1510.  In  like  manner,  when 
there  is  a  stipulation  excluding 
warranty,  the  seller  in  case  of 
eviction  is  obliged  to  return 
the  price  of  the  thing  sold,  un- 
less the  buyer  knew  at  the 
time  of  the  sale  the  danger  of 
eviction  or  had  bought  at  his 
own  risk.— C.N.  1629;  C.C.  Iff76. 

1511.  Whether  the  war- 
rantv  be  legal  or  conventional, 
the  Duyer  in  case  of  eviction, 
has  a  right  to  claim  from  the 
seller  : 

1.  Restitution  of  the  price  : 

2.  Restitution  of  the  fruits 
in  case  he  is  obliged  to  pay 
them  to  the  party  who  evicts 
him* 

3.  The  expenses  incurred,  as 
well  in  his  action  of  warranty 
against  the  seller  as  in  the 
original  action  ; 

4.  Damages,  interest  and  all 
eacjpenses  of  the  contract ; 

Subject  nevertheless  to  the 
provision  contained  in  the 
article  next  following.— C.  N. 
1090;  C.C.  2236. 

1512.  If  in  the  case  of  war- 
ranty the  causes  of  eviction 
were  known  to  the  buyer  at 


the  time  of  the  sale,  and  there 
be  no  special  agreement,  the 
buyer  has  a  right  to  recover 
only  the  price  of  the  thing  sold. 

1513.  The  seller  is  obliged 
to  make  restitution  of  the  whole 
price  of  the  thing  sold,  al- 
though, at  the  time  of  the 
eviction,  it  be  found  to  be 
diminished  in  value,  or  de- 
teriorated, either  by  the 
neglect  of  the  buyer,  or  by  a 
fortuitous  event ;  unless  the 
buyer  has  derived  a  profit 
from  the  deterioration  caused 
by  him,  in  which  case  the  seller 
may  deduct  from  the  price  a 
sum  equal  to  such  profit. — C.  N. 
1631,  1632. 

1514.  If  the  thing  sold  be 
found,  at  the  time  of  eviction, 
to  have  increased  in  value, 
either  by  or  without  the  act  of 
the  buyer,  the  seller  is  obliged 
to  pay  him  such  increased 
value  over  the  price  at  which 
the  sale  was  made.— C.  N.  1633. 

1515.  The  seller  is  obliged 
to  indemnify  the  buver,  or  to 
cause  him  to  be  inaemnified, 
for  all  repairs  and  useful  ex- 
penditures made  by  him  upon 
the  property  sold,  according  to 
their  value.— C.  N.  1634. 

1516.  If  the  seller  have  sold 
the  property  of  another. in  bad 
faith,  he  is  obliged  to  reimburse 
the  buyer  for  all  expenditures 
laid  out  by  him  upon  it.— C.  N. 
1635. 

1517.  If  the  buyer  suffer 
eviction  of  a  part  only  of  the 
thing,  or  of  two  or  more  thin^ 
sold  as  a  whole,  which  part  is 
nevertheless  of  such  import- 
ance in  relation  to  the  whole 
that  he  would  not  have  bought 
without  it,  he  may  vacate  the 
sale. 

1518.  If  in  the  case  of  evic- 
tion of  a  part  of  the  thing  or 
things  sold  as  a  whole,    the 
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sale  be  not  vacated,  the  buyer 
has  a  right  to  claim  from  the 
seller  the  value  of  such  part,  to 
be  estimated  proportionally 
upon  the  whole  price,  and  also 
damages  to  be  estimated  ac- , 
cording  to  the  increased  value  | 
of  the  thing  at  the  time  of  evic- 
tion.-C.  N.  1637. 

1519.  If  the  property  sold 
be  charged  with  ^a  servitude 
not  apparent  and  not  declared, 
of  such  importance  that  it  may 
be  presumed  the  buyer  would  , 
not  nave  bought,  if  he  had  been  j 
informed  of  it,  he  may  vacate 
the  sale  or  claim  indemnity,  at 
his  option,  and  in  either  case 
may  bring  his  action  as  soon  as 
he  is  Informed  of  the  existence 
of  the  servitude.— C.  N.  1638. 

1520.  Warranty  against 
eviction  ceases  in  case  the 
buyer  fails  to  call  in  the  seller 
within  the  delay  proscribed  in 
the  Code  of  Civil  j?rocedure  if 
the  latter  prove  that  there  ex- 
isted sutHcient  ground  of  de- 
fence to  the  action  of  eviction. 
— C.  N.  1640 ;  C.  C.  P.  177,  s.  4. 
183  et  s. 

1521.  The  buyer  may  enforce 
the  obligation  of  warranty 
when,  without  the  intervention 
of  the  judgment,  he  abandons 
the  thmg  sold  or  admits  the 
incumbrance  upon  it,  if  he 
prove  that  such  abandonment 
or  admission  is  made  by  reason 
of  a  right  which  existed  at  time 
of  sale. 

§   2.  —  0^  Warranty    against 
latent  Defects. 

1622.  The  seller  is  obliged 
by  law  to  warrant  the  buyer 
against  such  latent  defects  in 
the  thing  sold,  and  its  acces- 
sories, as  render  it  unfit  for  the 
use  for  which  it  was  intended, 
or  so   diminish  it«  usefulness 


that  the  buyer  would  not  have 
bought  it,  or  would  not  have 

fiven  so  large  a  price,  if  he  had 
nown  them.— C.  N.  1641. 
15*23.  The  seller  is  not 
bound  for  defects  which  are 
apparent  and  which  the  buyer 
might  have  known  of  himself. 
— C.  N.  1W2. 

1524.  The  seller  is  bound  for 
latent  defects  even  when  they 
were  not  known  to  him  unless 
it  is  stipulated  that  he  shall  not 
be  obliged  to  any  warranty. — 
C.  N.  1643. 

1525.  When  several  prin- 
cipal things  are  sold  together 
as  a  whole,  so  that  the  buyer 
would  not  have  bought  one  of 
them  without  the  other,  the 
latent  defect  in  one  entitles 
him  to  vacate  the  sale  for  the 
whole. 

1526.  The  buyer  has  the 
option  of  returning  the  thing 
and  recovering  the  price  of  it 
or  of  keeping  the  thing  and  re- 
covering a  part  of  the  price  ac- 
cording to  an  estimation  of  its 
value.— C.  N.  1644. 

1527.  If  the  seller  knew  the 
defect  of  the  thing,  he  is 
obliged  not  only  to  restore  the 
price  of  it,  but  to  pav  all  dam- 
ages suffered  by  the  buyer. 

He  is  obliged  in  like  manner 
in  all  cases  in  which  he  is  le- 
gally presumed  to  know  the  de- 
fects.—C.  N.  1645. 

1528.  If  the  seller  did  not 
know  the  defects,  or  is  not 
legally  presumed  to  have  known 
them,  he  is  obliged  only  to  re- 
store the  price  and  to  reimburse 
to  the  buyer  the  expenses 
caused  by  the  sale.— -C.  N.  1646. 

1529.  If  the  thing  perish  by 
reason  of  any  latent  defect 
which  it  had  at  the  time  of  the 
sale,  the  loss  falls  upon  the 
seller  who  is  obliged  to  restore 
the  price  of  it  to  the  buyer  and 
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otherwise  to  Indemnify  him  as 
provided  in  the  two  last  pre- 
ceding articles. 

if  it  perish  bv  the  fault  of  the 
buyer  or  by  a  fortuitous  event, 
the  value  of  the  thing  in  the 
condition  in  which  it  was,  at 
the  time  of  the  loss,  must  be 
deducted  from  his  claim  against 
the  seller.— C.  N.  1647. 

isao.  Theredhibitoryaction, 
resulting  from  the  obligation  of 
warranty  against  latentdefects, 
must  be  brought  with  reason- 
able diligence,  according  to  the 
nature  of  the  defect  and  the 
usage  of  the  pliice  where  the 
sale  is  made.— C.  N.  1648. 

1581.  In  sales  made  uuder 
process  of  execution  there  is  no 
obligation  of  warranty  again^ 
latent  defects.— C.  N.  1649. 

CHAPTER  FIFTH. 

OF    THE    OBLIGATIONS    OF    THE 
BUYER. 

1582.  The  principal  obliga- 
tion of  the  buyer  is  to  pay  the 

{»rice  of  the  thing  sold.— G.N. 
660. 

1588.  If  the  time  and  place 
of  payment  be  not  fixed  by 
agreement,  the  buyer  must 
pay  at  the  time  and  place  of 
the  delivery  of  the  thing.— C.  N. 
1651. 

1584.  The  buyer  is  obliged 
to  pay  interest  on  the  price  in 
the  cases  following : 

1.  In  case  of  a  special  agree- 
mentt  from  the  time  fixed  by 
such  agreement ; 

8.  In  case  the  thing  sold  be  of 
a  nature  to  produce  fruits  or 
other  revenues,  from  the  time 
of  entering  into  possession  of  it. 
But  if  a  terra  be  stipulated  for 
the  payment  of  the  price,  the 
interest  is  due  only  from  the 
expiration  of  such  term ; 


3.  In  case  the  thing  be  not 
of  a  pature  to  produce  iruits  or 
revenues,  from  the  time  of  the 
buyer  being  put  in  default.— 
C.  N.  1652. 

1585.  If  the  buyer  be  dis- 
turbed in  his  possession  or  have 
just  cause  to  fear  that  he  will 
be  disturbed  by  any  action,  hy- 
pothecary or  in  revendication, 
he  may  dela^  the  payment  of' 
the  price  until  the  seller  causes 
such  disturbance  to  cease  or 
gives  security,  unless  there  is  a 
stipulation  to  the  contrary. — 
C.  N,  1653. 

1586.  The  seller  of  an  im- 
moveable cannot  demand  the 
dissolution  of  the  sale  by  rea- 
son of  the  failure  of  the  buyer 
to  pay  the  price,  unless  there  is 
a  special  stipulation  to  that 
eflfect-C.  N.  1654. 

1587.  The  stipulation  and 
right  of  dissolution  of  the  sale 
of  an  immoveable,  by  reason  of 
non-payment  of  the  price,  are 
subject  to  the  rules  relating  to 
the  right  of  redemption  con- 
tained in  articles  1547, 1548, 1649, 
1550,  1551,  1552. 

The  riffht  can  in  no  case  be 
exercised  after  the  expiration 
of  ten  years  from  the  time  of 
sale.—  C.  C.  816,  2100,  2102,  2248. 

1588.  The  Judgment  of  dis- 
solution by  reason  of  non-pay- 
ment of  the  price  is  pronounced 
at  once,  without  any  delay  be- 
ing granted  b^  it  for  the  pay- 
ment of  the  price ;  nevertheless 
the  buyer  may  pay  the  price 
with  interest  and  costs  of  suit 
at  anv  time  before  the  render- 
ing of  the  iudgment. 

1589.  The  seller  cannot  have 
possession  of  the  thing  sold, 
upon  the  dissolution  of  the  sale 
by  reason  of  non-payment  of 
the  price,  until  he  has  repaid  to 
the  buyer  such  part  of  the  price 
as  he  has  received,  with  the 
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costs  of  all  necessary  repaixs, 
and  of  such  improvements  as 
have  increased  the  value  of  the 
thing,  to  the  amount  of  such  in- 
creased value.  If  these  im- 
provements be  of  a  nature  to 
be  removed,  he  has  the  option 
of  permitting  the  buyer  to  re- 
move them. 

1640.  The  buver  is  obliged 
to  restore  the  tning  with  the 
fruits  and  profits  received  by 
him,  or  such  portion  thereof  as 
corresponds  with  the  part  of 
the  price  remaining  unpaid. 

He  is  also  answerable  to  the 
seller  for  the  deteriorations  of 
the  property  which  have  been 
caused  by  his  fault. 

1541.  The  seller  is  held  to 
have  abandoned  his  right  to  re- 
cover the  price  when  he  has 
brought  an  action  for  the  dis- 
solution of  the  sale  by  reason  of 
the  non-payment  of  it. 

1542.  A  demand  of  the  price 
by  action  or  other  legal  proceed- 
ing does  not  deprive  the  seller 
of  nis  right  to  obtain  the  dissol- 
ution of  the  sale  by  reason  of 
non-payment. 

1548.  In  the  sale  of  move- 
able things  the  right  of  dissolu- 
tion by  reason  of  non-payment 
of  the  price  can  only  be  exercis- 
ed while  the  thing  sold  remains 
in  the  possession  of  the  buyer, 
without  prejudice  to  the  seller's 
right  of  revendi cation  as  pro- 
vided in  the  title  Of  Priviteges 
and  Hypothecs. 

In  the  case  of  insolvency  such 
right  can  only  be  exercised 
during  the  thirty  days  next 
after  the  delivery.  (R.S.Q.  5811, 
54  V.  cap.  39.)— C.  N.  1854  ;  C.C. 
1998,  1999,  2000. 

1544.  In  the  sale  of  move- 
able things  the  buyer  is  obliged 
to  take  them  awa^  at  the  time 
and  place  at  which  they  are 
deliverable.' 


If  the  price  have  not  been 
paid  the  dissolution  of  the  sale 
takes  place,  in  favor  of  the 
seller,  of  right  and  without  the 
intorvention  of  a  suit,  after  the 
expiration  of  the  day  agreed 
upon  for  taking  them  away,  or 
if  there  be  no  such  agi^ement, 
after  the  buyer  has  been  put  in 
default  in  tne  manner  provided 
in  the  title  Of  Obligations ; 
without  prejudice  to  the  seller's 
claim  for  damages. — C.  N.  16OT ; 
C.C.  1165. 

CHAPTER  SIXTH. 

OF  THE  DISSOLUTION  AND  OF 
THE  ANNULLING  OP  THE  CON- 
TRACT OF  SALE. 

« 

1545.  Besides  the  causes  of 
dissolution  and  of  nullity  al- 
ready declared  in  this  title,  and 
those  which  are  common  to 
contracts,  the  contract  of  sale 
may  be  dissolved  by  the  exer- 
cise of  the  right  of  the  redemp- 
tion.—C.  N.  1668. 

SECTION  I. 

Of  the  Right  of  Redemption, 

1546.  The  right  of  redemp- 
tion stipulated  by  the  seller 
entitles  him  to  take  back  the 
thing  sold  upon  restoring  the 
price  of  it,  and  reimbursing  the 
buyer  the  expenses  of  the  sale 
and  the  costs  of  all  necessary 
repairs,  and  of  such  improve- 
ments as  have  increased  the 
value  of  the  thing,  to  th« 
amount  of  such  increased 
value. 

The  seller  cannot  have  pos- 
session of  the  thing  until  he 
has  satisfied  all  these  obliga- 
tions.—C.  N.  1669,  1673 ;  C.  C. 
2001  s.  9,  2101,  2102. 

1547.  When  the  seller  takes 
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back  the  property  tinder  his 
right  of  redemption,  he  receives 
it  free  from  all  incumbrances 
with  which  the  buyer  may  have 
charged  it.— C.  N.  1673 ;  C.  C. 
1065. 

1548.  The  right  of  redemp- 
tion cannot  be  stipulated  for  a 
term  exceeding  ten  years. 

If  it  be  stipulated  for  a  longer 
period,  it  is  reduced  to  the  term 
of  ten  years.— C.  N.  1660  ;  C.  C. 
2248. 

1549.  The  stipulated  term 
is  to  be  strictly  observed.  It 
cannot  be  extended  by  the 
court.— 0.  N.  1661. 

1550.  If  the  seller  fail  to 
brin^  a  suit  for  the  enforcement 
of  his  right  of  redemption  with- 
in the  stipulated  terra,  the 
buyer  remains  absolute  owner 
of  the  thing  sold.— G.  N.  1662. 

1551.  The  term  runs  against 
all  persons,  including  those 
otherwise  incapable  in  law,  re- 
serving to  the  latter  such  re- 
course as  they  may  be  entitled 
to.— C.  N,  1663. 

1552.  The  seller  of  immove- 
able property  mav  exercise  his 
right  of  redemption  against  a 
second  buyer,  although  the 
right  be  not  declared  in  the 
second  sale.— C.  N.  1664. 

1553.  The  buyer  of  a  thing 
subject  to  a  right  of  redemption 
holds  all  the  rights  which  the 
seller  had  in  tne  thing.  He 
may  prescribe  as  well  against 
the  true  proprietor  as  against 
those  having  claims  and  hypo- 
thecs on  the  thing.— C.  N.  1665. 

1554.  He  mav  set  up  the 
benefit  of  discussion  against  the 
creditors  of  the  seller.- C.  N. 
1666 ;  C.C.  2066,  2067 ;  C.  0.  P. 
177  s.  5, 190. 

1555.  If  the  buyer  of  an  un- 
divided part  of  an  immoveable 
subject  to  the  right  of  redemp- 
tion   become    afterwards    the 


buyer  of  the  whole  proi>erty, 
upon  a  sale  by  licitation  insti- 
tuted against  him,  and  such 
right  be  not  purged,  he  may 
oblige  the  seller  who  wishes  to 
exercise  it  to  take  ^back  the 
whole  property.— C.  N.  1667. 

1556.  If  several  persons 
sell  conjointly,  and  by  one 
contract,  an  immoveable  which 
is  their  common  property,  with 
a  right  of  redemption,  each  of 
them  can  exercise  his  right  for 
the  part  only  which  belonged 
to  him.— C.  N.  1668. 

1557.  The  rule  declared  in 
the  last  preceding  article  applies 
also  if  one  seller  of  an  immove- 
able have  left  several  heirs; 
each  of  the  co-heirs  can  exer- 
cise the  right  of  redemption  for 
the  part  only  which  he  has  In 
the  succession  of  the  seller.— 
C.  N.  1669. 

1558.  In  the  case  stated  in 
the  two  last  preceding  articles 
the  buyer  may,  if  he  think  fit, 
compel  the  co-vendor  or  the  co- 
heir to  take  back  the  whole  of 
the  property  sold  with  the  right 
of  redemption,  and  in  default 
of  his  so  doing,  he  may  cause 
the  suit  of  sucn  co- vendor  or 
co-heir  for  a  part  of  the  property 
to  be  dismissed.— C.  N.  1670. 

1559.  If  the  sale  of  an  im- 
moveable belonging  to  several 
owners  be  made  not  conjointly 
of  the  whole  property  tof^ether, 
but  by  each  ot  them  of  his  part 
onlv,  they  may  exercise  tneir 
rignt  of  redemption  separately, 
each  for  the  portion  which 
belonged  to  him,  and  the  buyer 
cannot  oblige  him  to  take  back 
the  whole. -C.  N.  1671. 

1560.  If  an  immoveable 
have  been  sold  to  several 
buyers,  or  to  one  buyer  who 
leaves  several  heirs,  the  right 
of  redemption  can  be  exercised 
against  each  of  the  buyers  or 
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co-heirs  for  his  part  only ;  but  if 
there  have  been  a  partition  of 
the  property  among  the  co-heirs 
the  right  may  be  exercised  for 
the  whole  property  against  any 
one  of  them  to  whom  it  has 
fallen.— C.  N.  1672. 

SECTION  II. 

Of  the  Annulling  of  Sale  for 
cause  of  Lesion . 

1561.  The  rules  relating  to 
the  avoiding  of  contracts  for 
cause  of  lesion  are  declared  in 
the  title  Of  Obligations.— C,  N. 
1674 ;  G.  C.  1001  et  s. 

SECTION  n  (a). 

Of  He-entry  upon  Abandoned 
Lands. 

1501a. 

Repealed  by  60  F.,  c.  50,  s.  26. 
15616.— J6tU 

CHAPTER  SEVENTH, 

OF  SALE  BY  LICITATION. 

1562.  If  a  thing,  either 
moveable  or  immoveable,  held 
in  common  by  several  proprie- 
tors cannot  be  partitioned  con- 
veniently and  without  loss,  or 
if  in  a  voluntary  partition  of  a 
property  held  in  common  there 
be  a  part  which  none  of  the  co- 
proprietors  is  able  or  willing  to 
take,  a  public  sale  of  it  is  made 
to  the  highest  bidder,  and  the 

Srice  is  divided  among  them. — 
!.  N.   1686 ;  C.  C.  439,  698,  709 ; 
C.  C.  P.  1045, 

1563.  The  manner  and  for- 
malities of  proceeding  in  sales 
by  licitation  are  declared  in  the 
Code  of  Civil  Procedure.— 0.  N. 
1688 ;  C.  C.  P.  1045  et  8. 


CHAPTER  EIGHTH. 

OP  SALE  BY  AUCTION. 

1564.  Sales  by  auction  or 
public  outcry  are  either  forced 
or  voluntary. 

The  rules  relating  to  forced 
sales  are  declared  m  chapters 
seven  and  eleven  of  this  title, 
and  in  the  Code  of  Civil  Pro- 
cedure. 

1565.  The  voluntary  sale  by 
auction  ot  goods,  wares,  mer- 
chandise or  effects  cannot  be 
made  by  any  person  other  than 
a  licensed  auctioneer,  subject 
to  the  following    exceptions  : 

1.  The  sale  of  goods  or  effects 
belonging  to  the  Crown  or 
seized  by  a  public  officer  under 
judgment  or  process  of  any 
court  or  as  being  forfeited  ; 

2.  The  sale  of  goods  of  minors 
by  forced  or  by  voluntary  licit- 
ation ; 

3.  The  sale  of  property,  at 
any  bazaar  held  for  religious  or 
charitable  purposes,  or  the  sale 
of  property  for  religious  pur- 
poses; 

4.  The  sale  of  goods  and 
effects  belonging  to  deceased 
persons  or  to  any  dissolution  of 
community,  or  to  any  church  ; 

5.  The  sale  of  personal  prop- 
erty, grain,  or  cattle  for  non- 
commercial purposes  by  the 
inhabitants  of  the  rural  dis- 
tricts, removing  from  the  local- 
ity ; 

6.  The  sale  at  exhibitions  of 
farm  animals  exhibited  by  agri- 
cultural societies ; 

7.  Sales  for  municipal  taxes 
under  municipal  laws.— R.  S.  Q. 
5813. 

This  article  is  modified  by 
the  following  sections  of  the 
Revised  Statutes  of  the  Pro- 
vince (63  F.,  c.  16,  s.  2). 

943.  The  following  property 
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and  effects  need  not  be  sold  by 
a  licensed  auctioneer,  and  sales 
thereof  by  auction,  are  exempt 
from  the  duty  mentioned  in 
Article  W36,  to  wit  :~ 

"  The  moveable  and  immove- 
able property  of  the  Crown - 
those  sold  by  authority  of  jus* 
tice— those  sold  through  con- 
'flscation,  those  of  a  deceased 
person — those  belonging  to  any 
dissolution  of  community,  or  to 
any  church,  or  which  are  sold 
at  any  bazaar  held  for  religious 
or  charitable  purposes,  or  which 
are  sold  in  payment  of  munici- 
pal taxes  under  the  Municipal 
Code,  or  any  other  law  regula- 
ting municipalities. 

*^  Moveable  and  Immoveable 
property,  grain  and  cattle  sold 
for  noncommercial  purposes  by 
the  inhabitants  of  the  rural 
districts  removing  from  the 
locality,  and  the  property  of 
minors  sold  by  forced  or  volun- 
tary licitation." 

'^Farm  animals  exhibited  by 
agricultural  societies  at  an  ex* 
hibition  and  sold  during  the 
time  of  such  exhibition." 

"  9i3a.  The  following  property 
and  effects  sold  by  auction  and 
outcrv  in  this  Province,  and 
adjudged  to  the  highest  and 
last  bidder  therefor,  must  be 
sold  to  a  licensed  auctioneer,  to 
wit: 

**  All  moveable  and  immove- 
able property,  effects,  goods 
and  stock  in  trade,  as  well  as 
the  assets  of  a  person  who  has 
made  an  assignment  under  the 
law  respecting  the  abandon- 
ment of  property. 

"  The  curator  of  the  property 
of  any  person  who  has  made  an 
abandonment  of  his  property 
under  the  law,  may  however, 
himself  sell  such  property  at 
auction,  by  taking  out  an 
auctioneer's  license. 


'*043b.  Sales  by  auction  of 
immoveable  property,  and  sales 
by  auction  of  household  furni- 
ture and  effects  in  use,  inclu- 
ding therein  pictures,  paint- 
ings, and  books,  under  the  pre- 
ceding article,  shall  be  subject 
to  a  duty  of  one  per  cent  on  the 
amount  thereof,  which  duty 
shall  be  paid  by  the  auctioneer 
to  the  Collector  of  Provincial 
Revenue,  out  of  the  proceeds  of 
the  sale,  at  the  cost  of  the  seller^ 
unless  an  express  stipulation 
be  made,  in  the  conditions  of 
sale,  that  such  duty^  shall  be 
paid  by  the  buyer,  in  which 
case  the  dutv  shall  be  added  to 
the  price."    (53  V.,  c.  16.) 

1566.  A  sale  by  auction  con- 
trary to  the  provisions  con- 
tained in  the  last  preceding 
article,  is  not  null ;  It  merely 
subjects  the  contravening  par- 
ties to  the  penalties  imposed  by 
law. 

1567.  The  adjudication  of  a 
thing  to  any  person  on  his  bid 
or  offer,  and  the  entry  of  his 
name  in  the  sale-booK  of  the 
auctioneer  completes  the 
sale  to  him,  and  be  becomes 
owner  of  the  thing,  subject 
to  the  conditions  of  sale  an- 
nounced by  the  auctioneer, 
notwithstanding  the  rule  con- 
tained in  article  1235.  The  con- 
tract from  that  time  is  govern- 
ed by  the  rules  applicable  to  the 
contract  of  sale. 

1668.  If  the  purchaser  do 
not  pay  the  price  at  which  the 
thing  was  adjudged  to  him, 
in  conformity  with  the  condi- 
tions of  sale,  the  seller  may, 
after  having  given  reasonable 
and  customary  notice  thereof, 
again  expose  the  thing  to  sale 
by  auction,  and  if  at  the  resale 
the  price  obtained  for  the  thing 
be  less  thnn  that  for  which  it 
was  adjudged  to  the  first  pur- 
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chaser,  the  seller  may  recover 
from  him  the  difference  and  all 
the  expenses  of  the  resale.  But 
if  at  tne  resale  a  greater  price 
be  obtained  for  the  thing,  the 
first  purchaser  is  not  entitled 
to  the  benefit  thereof,  beyond 
the  expenses  of  the  resale,  and 
he  is  not  allowed  to  bid  at  such 
resale. 

CHAPTER  NINTH. 

OF    THE    BALE    OF    REGISTERED 
VESSELS. 

1569.  Special  provisions  con- 
cerning the  sale  of  registered 
ships  or  vessels  are  contained 
in  the  fourth  book  of  this  code 
in  the  tille  Of  Merchant  Ship- 
pi7ig.—C.  C,  2330  et  8. 

CHAPTER  TENTH. 

OF  THE  SALE  OF  DEBTS  AND 

OTHER  INCORPOREAL 

THINGS. 

SECTION  I. 

0/  the  Sale  of  Debts  and  Rights 
of  Action, 

1570.  The  sale  of  debts  and 
rights  of  action  against  third 
persons,  is  perfected  between 
the  seller  and  buyer  by  the 
completion  of  the  title  if  au- 
thenic,  or  the  delivery  of  it,  if 
under  private  signature.*— C.N. 
1680. 

1571.  The  buyer  has  no  pos- 
session available  against  third 
persons  until  signification  of 
the  act  of  sale  has  been  made, 
and  a  copy  of  it  delivered  to 
the  debtor.  He  may.  however, 
be  put  in  possession  by  the  ac- 
ceptance of  the  transfer  by  the 
debtor,  subject  to  the  special 
provisions  contained  in  article 


2127.-C.N.  1000 ;  C.C.  1174, 1102 ; 
C.  C.  P.  802. 

1571a.  Whenever,  in  the 
case  of  a  sale  of  a  debt  or  a 
right  of  action,  the  debtor  has 
left  or  has  never  had  his  domi- 
cile in  this  Province,  the  signi- 
fication of  the  sale  required  by 
article  1571  may  be  effected,  by 
publishing  a  notice  of  said  sale, 
twice  in  the  French  language, 
in  a  newspaper  published  in 
the  French  language,  and  twice 
in  the  English  language,  in  a 
newspaper  published  in  the 
English  language  in  the  dis- 
trict in  which  the  debt  was 
contracted  or  in  which  the 
action  may  be  instituted ;  and 
In  default  of  either  of  such 
news])apers  in  such  district, 
then  in  similar  newspapers  of 
the  nearest  locality. 

The  delivery  of  a  copy  of  the 
deed  of  sale  required  by  the 
said  article  1571  may  be  ef- 
fected, by  leaving  such  copy 
for  the  debtor  in  the  hands  of 
the  prothonotary  of  the  district 
in  which  the  debl  was  con- 
ti'acted  or  of  the  district  in 
which  the  action  may  be 
brought.—  R,  S.  Q.,  5814 ;  o4  V., 
cap.  40. 

1671&.  Whenever  in  either 
of  the  cases  mentioned  in  the 
preceding  article,  an  action  has 
been  brought  against  the  debt- 
or, the  service  of  the  action,  in 
the  manner  prescribed  by  arti- 
cle 68  («)  of  the  Code  of  Civil  Pro- 
cedure, is  a  sufficient  significa- 
tion of  the  deed  of  sale,  if  in 
the  order  published  in  virtue  of 
the  said  article,  the  sale  is 
mentioned  and  described ;  and 
the  filing  of  a  copy  of  the  deed 
of  sale  together  with  the  return 


1  Vide  R-  S.  Q>  5610  et  8.  as  to  the  sale  and  voluntary  tiansfen  of  oonstit- 
uted  rents  replaoing  seigneurial  rights. 

*  Article  18S  of  the  present  Code  of  Civil  Procedure. 


'*  CHAPTER  NINTHa 

BULK  8ALKS 

"  1669a.  The  words  "bulk  s^ie"  within  the  meaning  of 
this  chapter,  include  and  mean  any  sale  or  transfer  of  a  stock 
in  trade  or  of  merchandise,  induing  transfers  of  license  certi- 
ficates for  the  sale  of  intoxicating  liquor,  made,  directly  or 
indirectly,  outside  the  ordinary  course  of  the  seller's  business, 
whether  the  sale  or  transfer  comprises  the  whole  or  neariy 
the  ^hole  of  such  stock  in  tradp  or  merchandise  or  whether  it 
relates  only  to  an  interest  in  the  affairs  or  business  of  the  seller. 

"  1660&.  Any  person  who,  directly  or  indirectly,  buyp  in 
'  bulk  a  stock  in  trade  or  merchandise,  including  the  transfer 
of  a  license  certificate  for  the  sale  of  intoxicating  liquor,  ehall, 
before  paying  the  purjshase  price,  wholly  or  in  part,  and  whether 
in  cash  or  on  time,  obtain  fron)  the  seller  pr  his  agent,  or 
if  the  seller  is  a  company  or  a  partnership,  from  the  president, 
secretary  pr  manager  of  such  company  or  partnership,  an 

aflidavit  containing  the  names  and  addresses  of  the  persons 
who  have  sold  him  the  said  stock  in   trade  or  merchandise 
and  who  have  not  been  paid,  and  the  amounts  due  or  to  be- 
come due  to  each  of  such  persons  as  the  price  or  part  of  the, 
price  thereof. 

The  affidavit  mentioned  in  this  article  shall,  so  far  as  pos-p, 
sible,  be  in  the  form  of  the  schedule  annexed  to  this  chapter,  af 
and  the  seller,  or,  if  the  seller  is  a  company  or  a  partnership, 
the  president,  the  secretary  or  the  manager  thereof,  shall  be 
boimd  to  make  the  same. 

'*  1669c.  Every  sale  made  in  contravention  of  article  15696,  Ce 
if  the  buyer  has  not  paid  the  price  of  the  effects  or  merchan-  }^ 
dise  to  the  bona  fide  creditors  of  the  seller,  mentioned  in  the 
affidavit  referred  to  in  the  said  article  shall,  as  regards  every 
such  creditor,  be  null  and  of  no  effect,  until  such  creditor  is 
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of  the  action,  is  a  sufficient  de- 
livery thereof  to  the  debtor. 
—Id, 

1571c.  Whenever  a  whole 
class  of  rents  or  debts  collec- 
tively are  sold,  the  signification 
of  the  sale  required  by  article 
lOTl  mav  be  effected  by  causing 
the  deed  of  sale  to  be  published 
in  the  manner  prescribed  by 
article  1571a,  and  the  delivery 
of  the  copy  may  be  effected  by 
depositing  a  copy  of  the  deed 
of  sale  in  the  office  of  the  pro- 
thonotary  of  the  district  in 
which  the  succession  opened, 
or  in  which  the  Ja*  ds  are  situ- 
ated charged  with  such  debts, 
or  of  the  district  in  which  is  or 
was  the  chief  place  of  business 
of  the  original  creditor. 

Such  publication  and  deposit, 
once  made,  shall  be  a  sufficient 
signification  and  delivery  vith 
respect  to  each  debtor  individu- 
ally.—Jd. 

SCHEDULE. 

FORM  OF  NOTICE. 

In  connection  with  article 
lETZla. 

To  {name  and  designation  of 
the  debtor). 

Notice  is  hereby  given  you 
that  the  debt  {or  right  of  action) 
which  {name  of  the  selling 
creditor)  had  against  you  by 
virtue  of  {description  of  the  title 
on  which  the  debt  or  the  right 
is  founded)  has  been  sold  and 
conveyed  to  {name,  designation 
and  residence  of  the  purchas- 
ing creditor)  by  virtue  of  an  in- 
strument {before  notaries  or 
by  private  writing)  executed  at 

the day  of in 

the  year in  the  presence 

of  {tcitTiess  or  the  iiame  of  the 
notary),— Id. 

1672.  If  before  the  signifi- 
cation of  the  act  by  one  of  the 


parties  to  the  debtor  he  have 
paid  to  the  seller,  he  is  dis- 
charged.—C.  N.  1091. 

1573.  The  two  last  preced- 
ing articles  do  not  apply  to 
bills,  notes  or  bank  checks  pay- 
able to  order  or  to  bearer,  no 
signification  of  the  transfer  of 
them  being  necessary  ;  nor  to 
debentures  for  the  payment  of 
money,  nor  to  transfers  of 
shai'es  in  the  capital  stock  of 
incorporated  companies,  which 
are  regulated  by  the  respective 
acts  of  incorporation  or  the  by- 
laws of  such  comiMinies. 

Notes  for  the  delivery  of  grain 
or  other  things,  or  for  the  pay- 
ment of  money,  and  payable  to 
order  or  to  bearer,  may  be 
transferred  by  endorsement  or 
del  i  very,  without  notice, 
whether  they  are  payable  abso- 
lutely or  subject  to  a  con- 
dition.-C.  C.  P.  666,  667. 

1574.  The  sale  of  a  debt  or 
other  right  includes  its  acces- 
sories, such  as  securities, 
priviliges  and  hypothecs. —C.  N. 
1602,  1615 ;  C.  C.  1988,  2127. 

1575.  Arrears  of  interest 
accrued  before  the  sale  are  not 
included  in  it  as  an  accessory 
of  the  debt. 

1576.  The  seller  of  a  debt  or 
other  right  is  bound  by  law  to 
the  warranty  that  it  exists  and 
is  due  to  him,  although  the  sale 
is  without  warranty. 

Subject,  nevertheless,  to  the 
exception  declared  in  article 
1510.— C.  N.  1693. 

1577.  When  the  seller  by  a 
simple  clause  of  warranty 
obliges  himself  for  the  solvency 
of  the  debtor,  the  warranty  ap- 
plies only  to  his  solvency  at  the 
time  of  sale,  and  is  limited  in 
amount  to  the  price  paid  by  the 
buyer.— C.  N.  1604,  1695 ;  C.  C. 
750. 

1578.  The  preceding  articles 
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of  this  chapter  apply  equally  to 
transfers  of  debts  and  rights  of 
action  against  third  persons  by 
contract  other  than  sales,  ex- 
cept gifts  to  which  article  1676 
does  not  apply.— C.  C.  796. 

SECTION  n 

Of  the  Sale  oj  SucceaaioiM, 

1570.  He  who  sells  a  right 
of  succession  without  specify- 
ing in  detail  the  property  of 
which  it  consists  is  bound  by 
law  to  warrant  only  his  right 
as  heir.— C.  N.  1696  ;  C.  C.  647, 
658.  710,  1061. 

1580.  If  the  seller  have  re- 
ceived the  fruits  or  revenues  of 
any  property,  or  the  amount  of 
any  debt,  or  sold  anything 
making  part  of  the  succession, 
he  is  bound  to  reimburse  the 
same  to  the  buyer,  unless  they 
have  been  expressly  reserved.— 
C.  N.  1697. 

1581.  The  buyer,  besides 
his  obligations  common  to  the 
contract  of  sale,  is  obliged  to 
reimburse  the  seller  for  all 
debts  and  expenses  of  the  suc- 
cession paid  to  him,  to  pay  him 
the  debts  which  the  succession 
may  owe  him,  and  to  discharge 
all  debts  and  obligations  of  the 
succession  for  which  he  is 
liable  ;  unless  there  is  a  stipu- 
lation to  the  contrary.— C.  N. 
1698. 

SECTION    III. 

Of  the  Sale  of  Litigious  Rights. 

1582.  When  a  litigious 
right  is  sold,  he  against 
whom  it  is  claimed  is  wholly 
discharged  by  paying  to  the 
buyer  the  price  and  incidental 
expenses  of  the  sale,  with 
interest  on  the  price  from  the 
day  that  the  buyer  has  paid 
it.— C.  N.  1699  ;  C.  C.  1485. 


1588.  A  right  is  held  to  oe 
litigious  when  it  is  uncertain, 
and  disputed  or  disputable  by 
the  debtor,  whether  an  action 
for  its  recovery  is  actually 
pending  or  is  likely  to  become 
neceasary. 

1584.  The   provisions   con 
tained  in  article  1«'>82  do  not  ap- 
ply : 

1.  When  the  sale  has  been 
made  to  a  co-heir  or  co-pro- 
prietor of  the  right  sold  ; 

2.  When  it  has  been  made  to 
a  creditor  In  payment  of  what 
is  due  to  him  ; 

3.  When  it  has  been  made  to 
the  possessor  of  a  property 
subject  to  the  litigious  right ; 

4.  When  the  judgment  of  a 
court  has  been  rendered  affirm- 
ing the  right,  or  when  it  has 
been  made  clear  by  evidence 
and  is  ready  for  Judgment. — 
C.  N.  1701. 

CHAPTER  ELEVENTH 

OF  FORCED  SALES    AND    TRANS- 
FERS RESEMBLING  SALE. 

SECTION     I. 

Of  Forced  Sales. 

1585.  The  creditor  who  has 
a  Judgment  against  his  debtor 
may  take  in  execution  and 
cause  to  be  Kold,  in  satisfaction 
of  such  judgment,  the  property 
moveable  or  immoveable  of  his 
debtor,  except  only  the  articles 
specially  exempted  by  law ; 
subject  to  the  rules  and  form- 
alities provided  in  the  Code  of 
Civil  Procedure. -C.  C.  1490, 
1531,  2268,  8.  4  ;  C.  C.  P.  598,  599. 

1 586.  In  j  udicial  sales  under 
execution,  the  buyer,  in  case  of 
eviction,  may  recover  from  the 
debtor  the  price  paid  with 
Interest,  and  the  incidental  ex- 
penses of  the  title  ;  he  may  also 
recover,  from  the  creditors  who 
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have  received  it,  the  price  with 
interest ;  saving  to  the  latter 
their  exception  of  discussion  of 
the  property  of  the  debtor.— 
C.  C.  P.  668,  784,  786,  831. 

1587.  The  last  preceding 
article  is  without  prejudice  to 
the  recourse  which  the  bu^er 
has  against  the  prosecuting 
creditor,  by  reason  of  inform- 
alities in  the  proceedings,  or 
of  the  seizure  of  property  not 
ostensibly  belonging  to  the 
debtor. 

1588.  The  general  rules 
concerning  the  effect  of  forced 
judicial  sales  in  the  extinction 
of  hypothecs  and  of  other  rights 
and  incumbrances,  are  declared 
in  the  title  Of  Primleges  and 
HypothecSy  and  in  the  Code  of 
Civil  Procedure.— C.  C.  950,  953, 
8.  2,  1447, 2081,  8.  6;  C.  C.  P.  781. 

1580.  In  cases  in  which  im- 
moveable property  is  required 
for  purposes  of  public  utility, 
the  owner  may  be  forced  to  sell 
it  or  be  expropriated  by  tiie 
authority  of  law  in  the  manner 
and  according  to  the  rules  pre- 
scribed by  special  laws.^— C.  C. 
407. 

1590.  In  the  case  of  sales 
and  expropriations  for  purposes 
of  public  utility,  the  party 
acquiring  the  property  cannot 
be  evicted.  The  hypothecs  and 
other  charges  are  extinguished, 
saving  to  the  creditors  their  re- 
course upon  the  price  and  sub- 
ject to  the  special  laws  relating 
to  the  matter.(»)— C.  C.  953,  s.  1, 
2061,8.  6. 

1591.  The  rules  concerning 
the  formalities  and  proceedings 
in  judicial  and  other  forced 
sales  and  expropriations  are 
contained  in  the  Code  of  Civil 
Procedure  and  in  the  acts  re- 
lating to  municipal  and  other 
Incorporated  bodies ;  such  sales 


and  expropriations  are  subject 
to  the  rules  generally  applicable 
to  the  contract  of  sale,  when 
these  are  not  inconsistent 
with  special  laws  or  any 
article  of  this  code.(^) 

SECTION  II. 

Of  the  givitig  in  Payment, 

1592.  The  giving  of  a  thing 
in  payment  is  equivalent  to  a 
sale  of  it,  and  maKes  the  party 
giving  liable  to  the  same 
warranty. 

The  giving  in  payment, 
nevertheless.  Is  perfected  only 
by  the  actual  delivery  of  the 
thing. 

It  IS  subject  to  the  provisions 
relating  to  the  avoidance  of 
contracts  and  payments  con- 
tained in  the  title  Of  Obliga- 
tions. 

SECTION    III. 

Of  Alienation  for  Rent, 

1598.  The  alienation  in  per- 
petuity of  immoveable  property 
for  an  annual  rent,  is  equiva- 
lent to  a  sale.  It  is  subject  to 
the  same  rules  as  the  contract 
of  sale  in  so  far  as  they  can  be 
made  to  apply. 

1694.  The  rent  may  be  pay- 
able either  in  money  or  in  kmd. 
Its  nature  and  the  rules  to 
which  it  is  subject  are  declared 
in  the  articles  relating  to  rents 
contained  in  the  second  chapter 
of  the  first  title  of  the  second 
book.-C.  C.  3^9  et  s.,  1792, 1908, 
2067. 

1595.  The  obligation  to  pay 
the  rent  Is  a  personal  liability  ; 
the  purchaser  is  not  discharged 
from  it  by  abandonment  of  the 
property,  nor  is  he  discharged 
by  reason  of  the  destruction  of 
the  property  by  a  fortuitous 
event  or  by  irresistible  force. 


1  Vide  R.  S.  Q.  5754a  et  8.  (54  V.  o.  88)  as  to  BzpropriatioiiB. 
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TITLE    SIXTH. 

OF   EXCHANGE. 


1596.  Exchange  is  a  con- 
tract by  which  the  parties 
respectively  give  to  eacli  other 
one  thing  for  another. 

It  is  elfected  by  consent,  in 
the  same  manner  as  sale.— C.  N. 
1702,1703;  C.  C.  1472. 

1597.  If  one  of  the  parties, 
even  after  having  received  the 
thing  given  to  him  in  exchange, 
prove  that  the  other  party  was 
not  owner  of  such  thing,  he 
cannot  be  compelled  to  deliver 
that  which  he  has  promised  in 


counter-exchange,  but  only  to 
return  the  thing  which  he  has 
received.— C.  N.  1704. 

1598.  The  party  who  is 
evicted  of  the  thing  he  has  re- 
ceived in  exchange  has  the 
option  of  demanding  damages 
or  of  recovering  the  thing  given 
by  him.-C.  N.  1705. 

1599.  The  rules  contained 
In  the  title  Of  Sale  apply  equal- 
ly to  exchange,  when  not  in- 
consistent with  any  article  of 
this  title.— C.  N.  1707. 


TITLE  SEVENTH 

OF  LEASE  AND  HIKE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

1600.  The  contract  of  lease 
or  hire  has  for  its  object  either 
things  or  work,  or  both  com- 
bined.-C.  X.  1708. 

lOOl.  The  lease  or  hire  of 
things  is  a  contract  by  which 
one  of  the  parties,  called  the 
lessor,  grants  to  the  other, 
called  the  lessee,  the  enjoyment 
of  a  thing  durino:  a  certain 
time,  for  a  rent  or  price  which 
the  latter  obliges  hiuiself  to 
pay.— C.  N.  1709. 

1602.  The  lease  or  hire  of 
work  is  a  contract  by  which 


one  of  the  parties,  called  the 
lessor,  obliges  himself  to  do 
certain  work  for  the  other, 
called  the  lessee,  for  a  price 
which  the  latt«r  obliges  himself 
to  pay.— C.  N.  1710. 

1008.  The  letting  out  of 
cattle  on  shares  is  a  contract  of 
lease  or  hire  combined  with  a 
contract  of  partnership.— C.  N. 
1804,  1818 ;  C.  C.  1098  et  s. 

1604.  The  capacity  to  enter 
into  a  contract  of  lease  or  hire 
is  governed  by  the  general  rules 
relating  to  the  capacity  to  con« 
tract,  contained  in  chapter  one 
of  the  title  0/  ObUgaHona,— 
C.  C.  319,  985  et  s. 
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CHAPTER  SECOND. 

OF  THE  LEASE  AND  HIRE  OF 
THINGS. 


SECTION  I. 

GenercU  Providions* 

1605.  All  corporeal  things 
may  be  leased  or  hired,  except 
such  as  are  excluded  dt  their 
special  destination,  and  those 
which  are  necessarily  con- 
sumed by  the  use  made  of 
them.— C.  N.  1713. 

1006.  Incorporeal  things 
may  also  be  leased  or  hired,  ex- 
cept such  as  are  inseparably  at- 
tached to  the  person.  If  at- 
tached to  a  corporeal  thing,  as  a 
right  of  servitude,  they  can 
only  be  leased  with  such  thing. 

—a  N.  eer.  634 ;  c.  c.  494, 497. 

1607.  The  lease  or  hire  of 
houses  and  the  lettse  or  hire 
of  farms  and  rural  estates  are 
subject  to  the  rules  common  to 
contracts  of  lease  or  hire,  and 
also  to  particular  rules  applic- 
able only  to  the  one  or  other  of 
them.— C.  C.  1642.  et  s.,  1646, 
et  8. 

1008.  Persons  holding  real 
property  by  suiferance  of  the 
owner,  without  lease,  are  held 
to  be  lessees,  and  bound  to  pay 
the  annual  value  of  the  pro- 
perty. 

Such  holding  is  regarded  as 
an  annual  lease  or  hire  termin- 
ating on  the  first  day  of  May  of 
each  year,  if  the  property  be  a 
house,  and  on  the  first  day  of 
October^  if  it  be  a  farm  or  rural 
estate. 

It  is  subject  to  tacit  renewal 
and  to  all  the  rules  of  law  ap- 
plicable to  leases. 


Persons  so  holding  are  liable 
to  ejectment  for  non-payment 
of  rent  for  a  period  exceeding 
three  months,  and  for  any  other 
causes  for  which  a  lease  may  be 
rescinded.— C.  C.  1323,  s.  3,  1624, 
s.  2,  1642,  1653, 16CT. 

1600.  If  the  lessee  remain 
in  possession  more  than  eight 
days  after  the  expiration  of  the 
lease,  without  any  opposition 
or  notice  on  the  part  of  the 
lessor,  a  tacit  renewal  of  the 
lease  takes  place  for  another 
year,  or  the  term  for  which 
such  lease  was  made,  if  less 
than  a  year,  and  the  lessee  can- 
not thereafter  leave  the  pre- 
mises, or  be  ejected  from  them, 
unlpHs  notice  has  been  given 
with  the  delay  required  by  law. 
-C.  N.  1738,  1750 ;  C.  C.  16ff7, 
1658. 

1610.  When  notice  has  been 
given  the  lessee  cannot  claim 
the  tacit  renewal,  although  he 
has  continued  in  i>osse8sion.—- 
C.  N.  1739. 

1011.  The  surety  given  for 
the  lease  does  not  extend  to  the 
obligations  arising  from  the 
prolongation  of  it  by  tacit  re- 
newal.~C.  N.  1740  ;  C.  C.  1935. 

SECTION  II. 

Of  the  Obligations  and  Rights 
of  the  Lessor. 

1612.  The  lessor  is  obliged 
by  the  nature  of  the  contract : 

1.  To  deliver  to  the  lessee  the 
thing  leased. 

2.  To  maintain  the  thing  in  a 
fit  condition  for  the  use  for 
which  it  has  been  leased. 

3.  To  give  peaceable  enjoy- 
ment of  the  thing  during  the 
continuance  of  the  lease. — C.N. 
1719. 

1618.  The  thing  must  be  de- 
livered in  a  g(>od  state  of  repair 
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in  all  respects,  and  the  lessor  is 
obliged,  during  the  lease,  to 
make  all  necessary  repairs,  ex- 
cept those  which  the  tenant  is 
bound  to  make,  as  hereinafter 
declared.— C.  N.  1720. 

1614.  The  lessor  is  obliged 
to  warrant  the  le^^see  against 
all  defects  and  faults  in  the 
thing  leased,  which  prevent  or 
diminish  its  use,  whether 
known  to  the  lessor  or  not.— 
C.  N.  1721. 

1615.  The  lessor  cannot, 
during  the  lease,  change  the 
form  of  the  thing  leased.— C.  N. 
1723. 

1616.  The  lessor  is  not 
oblifi^d  to  warrant  the  lessee 
against  disturbance  bv  the 
mere  trespass  of  a  third  party 
not  pretending  to  have  any 
right  upon  the  thing  leased; 
saving  to  the  lessee  his  right  of 
damages  against  the  trespasser, 
and  subject  to  the  exceptions 
declared  in  the  following 
article.— C.  N.  1725. 

1617.  If  the  lessee's  right  of 
action  for  damages  against  the 
trespasser  be  ineffectual,  by 
reason  of  the  insolvency  of  the 
latter,  or  of  his  being  unknown, 
his  rights  against  the  lessor  are 
regulated  according  to  article 
1600. 

1618.  If  the  disturbance  be 
in  consequence  of  a  claim  con- 
cerning tne  right  of  property, 
or  other  right  in  and  upon  the 
thing  leased,  the  lessor  is  oblig- 
ed to  suffer  a  reduction  in  the 
rent,  proportional  to  the  dimi- 
nution in  the  enjoyment  of  the 
thin^.  and  to  pay  damages  ac- 
coroing  to  circumstances,  pro- 
vided the  lessor  be  duly  noti- 
fied of  the  disturbance  by  the 
lessee  ;  and  upon  any  action 
brought  by  reason  of  such  claim, 
the  lessee  is  entitled  to  be  dis- 
missed from  the  cause,  upon 


declaring  to  the  plaintiff  the 
name  of  the  lessor.- C.  N.  1726, 
1727 ;  C.  C.  1649. 

1619.  The  lessor  has.  for  the 
payment  of  his  rent  and  other 
obligations  of  the  lease,  a 
privileged  right  upon  the  move- 
able effects  which  are  found  up- 
on the  property  leased.— C.  N. 
2102 ;  C.  C.  1904,  s.  8.  2U05 ; 
C.  C.  P.  646. 

1620.  In  the  lease  of  houses 
Che  privilegd  right  includ&s  the 
furniture  and  moveable  effects 
of  the  lessee,  and  if  the  lease  be 
of  a  store,  shop  or  manufactory, 
the  merchandise  contained  lu 
it.  In  the  lease  of  farms  and 
rural  estates  the  privileged 
right  includes  everything  which 
serves  for  the  labor  of  the  farm, 
the  furniture  and  moveable 
effects  in  the  house  and  depen- 
dencies, and  the  fruits  produced 
during  the  lease.— C.  N.  2102. 

1621.  The  right  includesalso 
the  effects  of  the  undertenant, 
in  so  far  as  he  is  indebted  to  the 
lessee.— C.  N.  1753 ;  C.  C.  1639. 

1622.  It  includes  also  move- 
able effects  belonging  to  third 
persons,  and  being  on  the  prem- 
ises by  their  consent,  expressed 
or  implied,  for  sums  which  have 
become  due  by  the  lessee  prior 
to  the  notiOca'tion  given  to  the 
lessor  of  the  propertv  rights  of 
third  persons  or  oefore  the 
knowledge  acquired  by  the 
lessor  oi  such  rights  of  third 
persons,  but  not  if  such  effects 
be  only  transiently  or  accident- 
ally on  the  premises,  as  the 
baggage  of  a  traveller  in  an 
inn,  or  articles  sent  to  a  work- 
man to  be  repaired,  or  to  an 
auctioneer  to  be  sold. 

The  notification  in  due  time 
to  the  lessor  shall  avail  against 
a  subsequent  acquirer  m  the 
leased  premises.— 61  V.,  c.  45. 
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1628,  In  the  exercise  of  the 
privileged  rieht  the  lessor  may 
seize  the  things  which  are 
subject  to  it,  upon  the  premises, 
or  within  eight  days  after  they 
are  taken  away.  If  the  things 
consist  of  merchandise,  they 
can  be  seized  only  while  they 
continue  to  be  the  property  of 
the  lessee. ~^.  N.  2102;  G.  C. 
053. 

162^.  The  lessor  has  a  right 
of  action  in  the  ordinary  course 
of  law,  or  by  summary  proceed- 
ing, asj>rescribed  in  the  Code  of 
Civil  Procedure : 

1.  To  rescind  the  lease  : 
First,  When  the  lessee  fails  to 
furnish  the  premises  leased, 
if  a  house,  with  sufficient  furni- 
ture or  moveable  effects,  and,  if 
a  farm,  with  sufficient  stock  to 
secure  the  rent  as  required  by 
law, — unless  other  security  be 
given ;  Secondly.  When  the 
lessee  commits  waste  upon  the 
premises  leased  ;  Thirdly, 
When  the  lessee  use  the  prem- 
ises leased  for  Ulegal  purposes, 
or  contrary^  to  the  evident  in- 
tent for  which  they  are  leased  ; 

2.  To  recover  possession  of 
the  premises  leased  in  all  cases 
where  there  is  a  cause  for  res- 
cission, and  where  the  lessee 
continues  m  possession,  against 
the  will  of  the  lessor,  more 
than  three  days  after  the  ex- 
piration of  the  lease,  or  without 
paying  the  rent  according  to 
stipulations  of  the  lease,  if  there 
be  one.  or  according  to  article 
1608,  wnen  there  is  no  lease  ; 

3.  To  recover  damages  for 
violation  of  the  obligations 
arising  from  the  lease  or  from 
the  relation  of  lessor  and 
lessee. 

He  has  also  a  right  to  join 
with  any  action  for  the  pur- 
noses  above  specified,  a  demand 
ror  rent,  wlui  or  without  at- 


tachment, and  attachment  in 
recaption  when  necessary. — 
C.  N7  1752, 1706,  1729 ;  C.  C.  1687, 
1646 ;  C.  C.  P.  052  et.  s.,  1152 
et.  s. 

1620.  The  judgment  rescind- 
iDg  the  lease  by  reason  of  the 
non-payment  of  tbe  rent  is  pro- 
nounced at  once  without  any 
delay  being  granted  by  it 
for  the  payment ;  nevertheless 
the  lessee  may  pay  the  rent 
with  interest  and  costs  of  suit 
and  thereby  avoid  the  rescission 
at  any  time  before  the  render- 
ing of  the  judgment. 

SECTION    III. 

Of  the  Obligations  and  Bights 
of  the  Lessee, 

1626.  The  principal  obliga- 
tions of  the  lessee  are  : 

1.  To  use  the  thing  leased  as 
a  prudent  administrator,  for 
the  purposes  only  for  which  it 
is  designed  and  according  to 
the  terms  and  intention  of  the 
lease ; 

2.  To  pay  the  rent  or  hire  of 
the  thing  leased.- C.  N.  1728. 

1627.  The  lessee  is  respon- 
sible for  injuries  and  loss  which 
happen  to  the  thing  leased  dur- 
ing his  enjoyment  of  it  unless 
he  proves  that  he  is  without 
fault.-C.  N.  1732. 

1628.  He  is  answerable  also 
for  the  injuries  and  losses 
which  happen  from  the  acts  of 
persons  of  his  family  or  of  his 
subtenants.— C.  N.  1736. 

1620.  When  loss  by  fire  oc- 
curs in  the  premises  leased, 
there  is  a  legal  presumption  In 
favor  of  the  lessor,  that  it  was 
caused  by  the  fault  of  the  lessee 
or  of  the  persons  of  whom  he  is 
responsible ;  and  unless  he 
proves    the     contrary     he     is 
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answerable   to  the   lessor  for 
such  loss.— G.  N.  1733. 

1680.  The   presumption 

rinst  the  lessee  declared  in 
last  preceding  article  ex- 
ists in  favor  of  the  lessor  only, 
and  not  in  favor  of  the  proprie- 
tor of  a  neighboring  property 
virho  suffers  loss  by  fire  which 
has  originated  in  the  premises 
occupied  bv  such  lessee. 

1 63 1 .  If  there  be  two  or  more 
lessees  of  separate  parts  of  the 
same  property,  each  is  answer- 
able for  loss  oy  flre,  according 
to  the  proportion  of  his  rent  to 
the  rent  of  the  whole  property ; 
unless  it  is  proved  that  the  fire 
began  in  the  habitation  of  one 
of  them,  in  which  case  he  alone 
is  answerable  for  it ;  or  some  of 
them  prove  that  the  fire  could 
not  have  begun  with  them,  in 
which  case  they  are  not  answer- 
able.—C.  N.  1734. 

1682.  If  a  statement  have 
been  made  between  the  lessor 
and  lessee,  of  the  condition  of 
the  premises,  the  latter  is 
obliged  to  restore  them  in  the 
condition  in  which  the  state- 
ment shews  them  to  have  been ; 
with  the  exception  of  the 
changes  caused  by  age  or  irre- 
sistible force.— C.  N.  1730. 

1688.  If  no  such  statement 
as  is  mentioned  in  the  preceding 
article  have  been  made,  the 
lessee  is  presumed  to  have  re- 
ceived the  premises  in  good 
condition,  and  is  obliged  to  re- 
store them  in  the  same  condi- 
tion ;  saving  his  right  to  prove 
the  contrary.— C.  N.  1731 . 

1634.  If  during  the  lease  che 
thing  leased  be  in  urgent  want 
of  repairs,  which  cannot  be 
deferred,  the  lessee  is  obliged 
to  suffer  them  to  be  made, 
whatever  inconvenience  they 
may  cause  him  and  although  he 
may  be  deprived,   during  the 


making  of  them,  of  the  enjoy- 
ment of  a  part  of  the  thing ; 

If  such  repairs  became  neces- 
sary before  the  making  of  the 
lease  he  is  entitled  to  a  diminu- 
tion of  the  rent  according  to 
the  time  and  circumstances; 
and  in  any  case,  if  more  than 
forty  days  be  spent  in  making 
such  repairs,  tne  rent  must  be 
diminished  in  proportion  to 
time  and  the  part  of  the.  thing 
leased  of  whicn  he  has  been  de- 
prived. 

If  the  repairs  be  of  a  nature 
to  render  the  premises  unin- 
habitable for  the  lessee  and  his 
family,  he  may  cause  the  lease 
to  be  rescinded.— C.  N.  1724. 

1635.  The  tenant  is  obliged 
to  make  certain  lesser  repairs 
which  become  necessary  in  the  , 
house  or  its  dependencies,  dur- 
ing his  occupancy.  These  re- 
pairs, if  not  specified  in  the 
lease,  are  regulated  bv  the 
usage  of  the  place.  The  follow- 
ing, among  others,  are  deemed 
to  oe  tenant's  repairs,  namely, 
repairs.: 

To  hearths,  chimney-baoks, 
chimney-casings  and  grates ; 

To  the  plastering  ot  interior 
walls  and  ceilings ; 

To  floors,  when  partially 
broken  but  not  when  in  a  state 
of  decay ; 

To  window-glass,  unless  it  is 
broken  b^  hail  or  other  inevit- 
able accident,  for  which  the 
tenant  cannot  be  holden ; 

To  doors,  windows,  shutters, 
blinds,  partitions,  hinges,  locks, 
hasps  and  other  fastenings. — 
0.  N.  1754. 

1686.  The  tenant  is  not 
obliged  to  make  the  repairs 
deemed  tenant's  repidrs  when 
they  are  rendered  necessary  by 
age  or  by  irresisible  force.— 
C.  N.  1755. 

1637.  In  case  of  ejectment 
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or  reRcission  of  the  lease  for 
the  fault  of  the  lessee,  he  is 
obliged  to  pay  the  rent  up  to 
the  time  of  vacating  the  pre 
mises  and  also  damages,  as  well 
for  loss  of  rent  afterwards,  dur- 
ing the  time  necessary  for  re- 
letting, as  for  any  other  loss 
resulting  from  the  wrongful  act 
of  the  lessee.— G  N.  1760. 

1638.  The  lessee  has  a  right 
to  sublet,  or  to  assign  his  lease, 
unless  there  is  a  stipulation  to 
the  contrary. 

If  there  be  such  a  stipulation, 
it  may  apply  to  the  whole  or  a 
part  only  of  the  premises  leased, 
and  in  either  case  it  is  to  be 
strictly  observed.— R.  S.  Q., 
6236 ;  49  V.  Can  ,  c.  4,  s.  5,  sche- 
dule A  ;  C.  N.  1717 ;  C.  C,  1646. 

1630.  The  undertenant  is 
held  towards  the  principal 
lessor  for  the  amount  only  qt 
the  rent  which  he  may  owe  at 
the  time  of  seizure  ; 

He  cannot  set  up  payments 
made  in  advance  ; 

Payments  made  by  the  under- 
tenant, either  in  virtue  of  a 
stipulation  in  the  lease,  or  in 
accordance  with  the  usage  of 
the  place,  are  not  deemed  to  be 
made  in  advance.— C.  N.  1753 ; 
C.  C.  1621. 

1640.  The  lessee  has  a  right 
to  remove  before  the  expiration 
of  the  lease,  the  improvements 
and  additions  which  he  has 
made  to  the  thing  leased,  pro- 
vided he  leaves  it  in  the  state 
in  which  he  has  received  it ; 
nevertheless  if  the  improve- 
ments or  additions  be  incor- 
porated with  the  thing  leased 
with  nails,  lime  or  cement,  the 
lessor  nwy  retain  them  on 
paying  the  value. 

1641.  The  lessee  has  a  right 
of  action  in  the  ordinary  course 
of  law,  or  by  summary  proceed- 


ing as  provided  in  the  Code  of 
Civil  Procedure ; 

1.  To  compel  the  lessor  to 
make  the  repairs  and  ameliora- 
tions stipulated  in  the  lease,  or 
to  which  he  is  obliged  by  law  ; 
or  to  obtain  authority  to  make 
the  same  at  the  expense  of  such 
lessor;  or,  if  the  lessee  so  de- 
clare his  option,  to  obtain  the 
rescission  of  the  lease  in  default 
of  such  repairs  or  ameliorations 
being  made ; 

2.  To  rescind  the  lease  for 
failure  on  the  part  of  the  lessor 
to  perform  any  other  of  the 
obligations  arising  from  the 
lease  or  devolving  upon  him  by 
law; 

3.  To  recover  damages  for 
violation  of  the  obligations 
arising  from  the  lease,  or  from 
the  relation  of  lessor  and  lessee. 
— C.  C.  P.  1152  et  s. 

SECTION  IV. 

IhUes  particular  to  the  Lectae 
and  Hire  of  Houses. 

1642-  The  lease  or  hire  of  a 
house,  or  part  of  a  house,  when 
no  time  is  specified  for  its  dura- 
tion, is  hela  to  be  annual,  ter- 
minating on  the  first  day  of 
May  of  each  year,  when  the  rent 
is  at  so  much  a  year. 

For  a  month,  when  it  is  at  so 
much  a  month ; 

For  a  day  when  it  is  at  so 
much  a  day. 

If  the  rate  of  the  rent  for  a 
certain  time  be  not  shewn,  the 
duration  of  the  lease  is  regu- 
lated by  the  upase  of  the  place. 
-C.  N.  1758 ;  C.  C.  1608,  1657, 
1658. 

1643.  The  lease  of  move- 
ables for  furnishing  a  house  or 
apartments,  when  no  time  is 
indicated  for  its  duration,  is 
governed  by  the  rules  contain- 
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ed  in  the  last  preceding  article, 
and  when  these  do  not  apply, 
is  deemed  to  be  made  for  the 
usual  duration  of  leases  of 
houses  or  apartments  according 
to  the  usage  of  the  place.— C.wT 
1757. 

1644.  The  cleansing  of  wells 
and  of  the  vaults  of  privies  is 
at  the  charge  of  the  lessor,  if 
there  be  no  stipulation  to  the 
contrary.— C.  N.  1756. 

1045.  The  rules  contained  in 
this  chapter,  relating  to  houses, 
extend  also  to  ware-houses, 
shops  and  manufactories,  and 
to  all  immoveable  property 
other  than  farm  and  rural 
estates,  in  so  far  as  they  can  be 
made  to  apply. 

SECTION  V. 

Sulfa  particular  to  the  Lease 
and  Hire  of  Far^ns  and 
Rural  Estates, 

1646.  He  who  cultivates 
lands  on  condition  of  sharing 
the  produce  with  the  lessor  can 
neither  sublet  nor  assign  his 
lease,  unless  the  right  to  do  so 
has  been  expressly  stipulated. 

If  he  sublet  or  assign  without 
such  stipulations,  the  lessor 
may  eject  him,  and  recover 
damages  resulting  from  the 
violation  of  the  lease.— C.  N. 
1763,  1764. 

1647.  The  lessee  is  obliged 
to  furnish  the  farm  with  suf- 
ficient stock  and  the  imple- 
ment's necessary  for  its  culti- 
vation, and  to  cultivate  it  with 
reasonable  care  and  .skill.— C.  N. 
1766. 

1648.  If  the  farm  be  found 
to  contain  a  greater  or  less 
quantity  than  that  .specified  in 
tne  lease,  the  rights  of  the 
parties  to  an  increase  or 
diminutipn  of  the  rent  are  gov- 


erned by  the  rules  on  that  sub- 
ject contained  in  the  title  Of 
Sale.-C.  N.  1765;  C.  C.  1500, 
et  s. 

1649.  The  lessee  of  a  farm 
or  rural  estate  is  bound  to  give 
notice  to  the  lessor,  with 
reasonable  diligence,  of  any  en- 
croachment made  upon  it ;  in 
default  of  so  doing  he  is  liable 
for  damages  and  expense. — 
C.  N.  1768 ;  C.  C.  1618. 

1650.  If  the  lea^e  be  for  one 
year  only,  and,  during  the  year, 
the  harvest  be  wholly  or  in 
great  part  lost  by  a  fortuitous 
event  or  by  irresistable  force, 
the  lessee  is  discharged  from 
his  obligation  for  the  rent  in 
proportion  to  such  loss.— C.  N. 
1770. 

1661.  If  the  lease  be  for  a 
term  of  two  or  more  years,  the 
lessee  is  not  entitlea  to  claim 
any  reduction  of  rent  in  the 
case  stated  in  the  last  preced- 
ing article. -C.  N.  1769. 

1652.  When  the  loss  hap- 
pens after  the  harvest  is  sepa- 
rated from  the  land,  the  lessee 
is  not  entitled  to  any  reduction 
of  the  rent  payable  in  money. 
If  the  rent  consist  of  a  share  in 
the  harvest,  the  lessor  must 
bear  his  proportion  of  the  less, 
unless  the  loss  is  caused  by  the 
fault  of  the  lessee,  or  he  be  in 
default  of  delivering  such  share. 
-C.  N.  1771. 

1653  The  lease  of  a  farm  or 
rural  estate,  when  no  term  is 
specified,  is  presumed  to  be  an 
annual  lease,  terminating  on 
the  first  day  of  October  of  each 
year,  subject  to  notice  as  here- 
inaf'er  provided.— C.  N.  1774: 
C.  C.  1608,  ia57. 

1654.  The  lessee  of  a  farm 
or  rural  estate  must  leave,  at 
the  termination  of  his  lease,  the 
manure,  and  the  straw  and 
other  substances  intended  fof 
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manure,  if  he  have  received 
them  on  taking  possession ;  if 
he  have  not  so  received  them, 
the  owner  may  nevertheless 
retain  them  on  paying  their 
value.— C.  N.  1778. 

SECTION    VI. 

Of    the    termination    of    the 
Lease  or  Hire  of  Things. 

1555.  The  contract  of  lease 
or  hire  of  things  is  terminated 
in  the  manner  common  to  oh- 
ligations,  as  declared  in  the 
eighth  chapter  of  the  title  Of 
Obligations,  in  so  far  as  the 
rules  therein  contained  can  be 
applied,  and  subject  to  the 
special  rules  contained  in  this 
title. 

1656.  It  is  also  terminated 
by  rescission  in  the  manner  and 
for  the  causes  declared  in 
articles  1624  and  1641  (R.  S.  Q., 
6237 :  49  V.  Can.  c  4,  s.  5.  sched- 
ule A.) 

1657.  When  the  term  of  a 
lease  is  uncertain,  or  the  lease 
is  verbal,  or  presumed  as  pro- 
vided in  article  1608,  neither  of 
the  parties  can  terminate  it 
without  giving  notice  to  the 
other,  with  a  delay  of  three 
months,  if  the  rent  be  payable 
at  terms  of  three  or  more 
months ;  if  the  rent  be  payable 
at  terms  of  less  than  three 
months,  the  delay  is  to  be 
regulated  according  to  article 
1642. 

The  whole  nevertheless  sub- 
ject to  that  article  and  to 
articles  1008  and  1653.— C.  N. 
1736. 

1658.  The  lease,  if  written, 
terminates  of  course,  and  with- 
out notice,  at  the  expiration  of 
the  term  agreed  upon.— C.  N. 
1737. 

1659.  The  contract  of  lease 
or  hire  of  things  Is  terminated 


by  the  loss  of  the  thing  leased. 
-C.  N.  1741. 

1660.  If,  during  the  lease, 
the  thing  be  wholly  destroyed  by 
irresistible  force,  or  a  fortuitous 
event,  or  taken  for  purposes  of 
public  utility,  the  lease  is  dis- 
solved of  course.  If  the  thing 
be  destroyed  or  taken  in  part 
only,  the  lessee  may,  according 
to  circumstances,  obtain  a  re- 
duction of  the  rent  or  the  dis- 
solution of  the  lease:  but  in 
either  case,  he  has  no  claim  for 
damages  against  the  lessor.— 
C.N.  17227c.  C.  1617. 

1661.  The  contract  of  lease 
or  hire  of  things  is  not  dissolved 
by  the  death  of  the  lessor  or 
lessee.— C.  N.  1742, 

1662.  The  lessor  cannot  put 
an  end  to  the  lease,  for  the  par- 
pose  of  occupying  himself  the 
premises  leased,  unless  the 
ri^ht  to  do  so  has  been  specially 
stipulated,  and  in  such  case  the 
lessor  must  give  notice  to  the 
lessee  according  to  the  rules 
contained  in  article  1657  and 
the  articles  therein  referred  to ; 
unless  it  is  otherwise  stipu- 
lated.-C.N.  1761. 

1663.  The  lessee  cannot  by 
reason  of  the  alienation  of  the 
thing  leased,  be  expelled  before 
the  expiration  of  the  lease,  by  a 
person  who  becomes  owner  of 
the  thing  leased  under  a  title, 
derived  from  the  lessor ;  unless 
the  lease  contains  a  special 
stipulation  to  that  effect  and 
be  registered. 

In  such  case  notice  must  be 
given  to  the  lessee  according  to 
the  rules  contained  in  article 
1657  and  the  articles  therein 
referred  to ;  unless  it  is  other- 
wise specie lly  agreed.— C.  N. 
1743 ;  C.  C.  2128,  2129. 

1664.  The  lessee  who  is  ex- 
pelled under  a  stipulation  to 
that  effe(;t  Is  not  entitled  (q 
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recover  damages,  unless  the 
right  to  do  so  is  expressly 
reserved  in  the  lease. 

1605.  When  property  sold 
subject  to  the  right  of  redemp- 
tion is  taken  back  by  the  seller, 
in  the  exercise  of  such  right, 
the  lease  made  by  the  buver  is 
therebv  terminated  and  the 
lessee  has  his  recourse  for  dam- 
ages upon  the  buyer  only. 

CHAPTER  THIRD. 

OF  THE   LEASE  AND    HIRE  OF 
WORK. 


SECTION  I. 

General  Pryovisions. 

1666.  The  principal  kinds 
of  work  which  may  be  leased 
or  hired  are : 

1.  The  personal  services  of 
workmen,  servants  and  others ; 

2.  The  work  of  carriers,  by 
land  and  by  water,  who  under- 
take the  con  veyance  of  persons 
or  things; 

3.  That  of  builders  and  others 
who  undertake  works  by  esti- 
mate or  contract.!— C.  N.  1779. 

SECTION  II. 

0/  the  Lease  and  Hire  of  the 
personal  service  of  workmen, 
servants  and  others, 

1667.  The  contract  of  lease 
or  hire  of  personal  service  can 
only  be  for  a  limited  term,  or 
for  a  aeterminate  undertaking. 

It  may  be  prolonged  by  tacit 
renewal.— C.  N.  1780. 

1668.  It  is  terminated  by 
the  death  of  the  party  hired  or 
his   becoming,    without   fault, 


unable  to  perform  the  services 
agreed  upon. 

It  is  also  terminated  by  the 
death  of  the  party  hiring,  in 
somecases,  according  to  circum- 
stances.—C.  N.  1705. 

1660.  In  any  action  for 
wages  by  domestics  or  farm 
servants,  the  master  may,  in 
the  absence  of  written  proof, 
offer  his  oath  as  to  the  condi- 
tions of  the  engagement  and 
as  to  the  fact  of  tine  payment 
accompanied  by  a  detailed 
statement ;  but  such  oath  may 
be  refuted  in  the  same  manner 
as  any  other  testimony.— R.S.Q. 
5815.— C.  N.  1781. 

1670.  The  rights  and  oblig- 
ations arising  from  the  lease 
or  hire  of  personal  servic-e  are 
subject  to  the  rules  common  to 
contracts.  They  are  also  regu- 
lated in  certain  respects  in  the 
country  parts  by  a  special  law, 
and  in  the  towns  and  villages 
by  by-laws  of  the  respective 
municipal  councils.— C.  C.  19W» 
s.  9,  2006,  2009,  s.  9,  2260.  s.  6, 
2261,  s.  3,  2202,  s.  3 ;  M.  C.  624. 

1671.  The  hiring  of  seamen 
is  subject  to  certain  special 
rules  provided  in  the  Imperial 
laws  respecting  Merchant  Ship- 
ping and  the  Federal  acts  re- 
specting the  hiring  of  seamen ; 
and  the  hiring  of  boatmen, 
commonly  called  voyagewrs,  by 
the  provincial  act  respecting 
voyageurs.  —  R.  S.  Q.,  6238, 
R.  S.  C,  c.  74  and  75. 

SECTICN  III. 

Of  Carriers. 

1672.  Carriers  by  land  and 
by  water  arc  subject,  with  re- 
spect to  the  safe-keeping  of 
things  entrusted  to  them,  to 
the  same  obligations  and  duties 


!  R.  S.   Q.  5614  et  8.  oontain  special  provisioos  as  to  pt^ters  find  sf rrantVy 
vopaf/ew9  and  flsl^ennei). 
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"1«826.  The  effects"  contained  in  packaffea.  boxes  or 
^judged'!"^'  '*'*"  ^'  '"^^^^'^^  *^  *^«  l^ddersTeforreing 


/• 


'^  1682c.  The  following  shall  be  printed  in  French  and  ini 
English  :  passenger  tickets,  baggage-checks,  way-bills,  bills  of  ^ 
lading,  printed  telegraph  forms,  and  contract  forms,  made,  fur-  \ 
nished  or  delivered  by  a  railway,  navigation,  telegraph,  a 
telephone  transportation,  express  or  electric  power  company, 
as  well  as  all  notices  or  regulations  posted  up  in  its  stations, 
carriages,  boats,  offices,  factories  or  workshops. 

• 

''  1682(2.  Every  contravention,  by  a  railway,  navigation,  ] 
telegraph,  telephone,  transportation,  express  or  electric  power 
company,  doing  business  in  this  Province,  of  any  of  the  pro- 
visions of  the  forgoing  article  shall  be  punished  by  a  fine  not 
exceeding  twenty  dollars,  without  prejudice  to  reccuTBe  for 
damages." 

2.  This  act  shall  come  into  force  on  the  first  day  of  January,  < 
1911. 


tlASt  ANl)  fillt>« 


213 


As  innkeepers,  declared  under 
the  title  Of  Deposit— C,  N. 
1782 ;  C.  C.  1813  et  s. 

1678.  They  are  obliged  to 
receive  and  convey,  at  the  times 
fixed  by  public  notice,  all  per- 
sons applying  for  passage,  if  the 
conveyance  of  passengers  be  a 
part  of  their  accustomed  busi- 
ness, and  all  goods  offered  for 
transportation  ;  unless,  in 
either  case,  thei'e  is  a  reason- 
able and  sufficient  cause  of 
refusal. 

1674.  They  are  liable,  not 
only  for  what  has  been  received 
in  the  carriage  or  vessel,  but 
also  for  what  has  been  delivered 
to  them  at  the  port  or  place  of 
deposit,  to  be  put  in  their  car- 
riage or  vessel.— C.  N.  17^. 

1675.  They  are  liable  for  the 
loss  or  damage  of  things  en- 
trusted t<o  them,  unless  they 
can  prove  that  such  loss  or 
damage  was  caused  by  a  for- 
tuitous event  or  irresistible 
force,  or  has  arisen  from  a  defect 
in  the  thing  itself.— C.N.  1784. 

1676.  Notice  by  carriers,  of 
special  conditions  limiting  their 
liability,  is  binding  only  upon 
persons  to  whom  it  is  made 
known  ;  and  notwithstanding 
such  notice  and  the  knowledge 
thereof,  carriers  are  liable 
whenever  it  is  proved  that  the 
damage  is  caused  by  their  fault 
or  the  fault  of  those  for  whom 
they  are  responsible. 

1677.  They  are  not  liable  for 
large  sums  of  money  or  of  bills 
or  other  securities,  or  for  gold, 
or  silver,  or  precious  stones,  or 
other  articles  of  an  extra- 
ordinary value,  contained  in 
any  x>acKage  received  for  trans- 
portation, unless  it  is  declared 
that  the  package  contains  such 
money  or  other  articles. 

The  foregoing  rule,  neverthe- 
less,  does  not  apply   to    the 


personal  baggage  of  travellers 
when  the  money  or  the  value 
of  the  articles  lost  is  only  of  a 
moderate  amount  and  suitable 
to  the  circumstances  of  the 
traveller,  and  the  traveller  is 
entitled  to  be  examined  upon 
oath  in  proof  of  the  value  of 
the  things  composing  such  bac- 
gage.-C.  C.  1816 ;  C.  C.  P.  372. 

1678.  If  by  reason  of  a  for- 
tuitous event,  or  irresistible 
force,  the  transportation  and 
delivery  of  the  thing  be  not 
made  within  the  stipulated 
term,  the  carrier  is  not  liable  in 
damages  for  the  delay. 

1679.  The  carrier  has  a  right 
to  retain  the  thing  transported 
until  he  is  paid  for  the  carriage 
or  freight  of  it.-C.  N.  2m  : 
C.  C.  2001,  8. 1. 

1680.  The  reception  of  the 
thing  transported  and  payment 
of  the  carriage  or  freight,  with- 
out protest,  extinguish  all  right 
of  action  against  the  carrier ; 
unless  t'le  loss  or  damage  is 
such  that  it  could  not  then  be 
known,  in  which  case  the  claim 
must  be  made  without  delay 
after  the  loss  or  damage  be- 
come known  to  the  claimant. 

1681.  The  conveyance  of 
persons  and  things  by  railway 
IS  subject  to  certain  special 
rules^rovided  in  the  Federal 
and  Provincial  acts  respecting 
railways.-R.  S.  Q.,  6238; 
R.  S.  C.,  c.  109  ;  C.  N.  1786. 

1682.  Special  rules  relating    >C 
to  the  contract  of  aflTreightment 

and   the   conveyance    of    pas- 
sengers in  merchant  vessels  are         • 
contained  in  the  fourth  book.— 
C.  N.  1786 ;  C.  C.  2413,  2461. 

SECTION    IV. 

Of  Work   by    Estimate     and 
Contract. 

1683.  When  a  party  under- 
takes  the   construction   of    a 


r 
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building  or  other  work  by  esti- 
mate and  contract,  it  may  be 
agreed,  either  that  he  shall 
furnish  labor  and  skill  only,  or 
that  he  shall  also  furnish 
materials.— C.  N.  1787. 

1684.  If  the  workman  fur- 
nish the  materials,  and  the  work 
is  to  be  perfected  and  delivered 
as  a  whole,  at  a  fixed  price,  the 
loss  of  the  thing,  in  any  man- 
ner whatsoever,  before  de- 
livery, falls  upon  himself,  un- 
less the  loss  is  caused  byr  the 
fault  of  the  owner  or  he  is  in 
default  of  receiving  the 
thing.— C.  N.  1788. 

1685.  If  the  workman  fur- 
nish only  labor  and  skill,  the 
loss  of  the  thing  before  delivery 
does  not  fall  upon  him,  unless 
It  is  caused  by  nis  fault.— C.  N. 
1789. 

1686.  In  the  case  of  the  last 
preceding  article,  if  the  work 
is  to  be  perfected  and  delivered 
as  a  whole,  and  the  thing  perish 
before  the  work  has  been  re- 
ceived, and  without  the  owner 
being  in  default  of  receiving  it, 
the  workman  cannot  claim  his 
wages,  although  he  be  without 
fault ;  unless  the  thing  has 
perished  by  reason  of  defect  in 
the  materials,  or  by  the  fault 
of  the  owner.— C.  N.  1790. 

1687.  If  the  work  be  com- 
posed of  several  parts,  or  done 
at  a  certain  rate  by  measure- 
ment, it  may  be  received  in 
parts.  It  is  presumed  to  have 
been  so  received,  for  all  the 
parts  paid  for,  if  the  owner 
pays  the  workman  in  pro- 
portion to  the  work  done.— 
C  N  1791 

1688.  if  a  building  perish  in 
whole  or  in  part  within  ten 
years,  from  a  defect  in  con- 
struction, or  even  from  the  un- 
favorable nature  of  the  ground, 
the   architect    superintending 


the  work,  and  the  builder  are 
jointly  and  flevvimlly  llafaie  tat 

the  108S.-C.  N.  1792,  2270 ;  C.  C. 
2250. 

1689.  If,  in  the  case  stated 
in  the  last  preceding  article, 
the  architect  do  not  superin- 
tend the  work,  he  is  liable  for 
the  loss  onlv  which  is  oc- 
casioned by  defect  or  error  In 
the  plan  furnished  by  him. 

1600.  When  an  architect  or 
builder  undertakes  the  con- 
struction of  a  building  or  other 
works  by  contract,  upon  apian 
and  specifications,  at  a  nxed 
price,  he  cannot  claim  an  ad- 
ditional sum  upon  the  ground 
of  a  change  from  the  plan  and 
specifications,  or  of  an  increase 
in  the  labor  and  materials,  un- 
less such  change  or  increase  is 
authorized  in  writing,  and  the 
price  thereof  agreed  upon  with 
the  proprietor,  or  unless  the 
agreement  upon  these  two 
points  is  established  by  the  de- 
cisory  oath  of  the  proprietor.— 
K.  S.  Q.  5816,  51  52  V.  c.  22 ;  C. 
N.  1793  ;  C.  C.  1233,  s.  9. 

1691.  The  owner  may  can- 
cel the  contract  for  the  con* 
struction  of  a  building  or  other 
works  at  a  fixed  price,  although 
the  work  have  been  begun,  or 
indemnifying  the  workman  for 
all  his  actual  expenses  and 
labor,  and  paying  damages  ac- 
cording to  the  circumstances  of 
the  case.— C.  N.  1704. 

1692.  The  contract  of  lease 
or  hire  of  work  by  estimate  and 
contract  is  not  terminated  by 
the  death  of  the  workman ;  his 
legal  representatives  are  bound 
to  perform  it. 

iBut  in  cases  wherein  the 
skill  and  ability  of  the  work- 
man were  an  inducement  for 
making  the  contract,  it  may  be 
cancelled  at  his  death  by  the 
party  hiring  him.— C.  N.  1795. 
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1098.  In  the  latter  case 
stated  in  the  last  preceding 
article  the  owner  is  oound  to 
pay  to  the  legal  representa- 
tives of  the  workman,  in  pro- 
portion to  the  price  agreed  upon 
in'  the  contract,  the  value  of 
the  work  done  and  materials 
furnished,  in  case  such  work 
and  materials  are  useful  to 
him.-C.  N.  1776. 

1694.  The  contract  is  not 
terminated  by  the  death  of  the 
party  hiring  the  work,  unless 
the  performance  of  it  becomes 
thereby  impossible.— C.  N.  1742. 

1095.  Architects,  builders 
and  other  workmen,  have  a 
privilege  upon  the  buildings, 
or  other  works  constructed  by 
them,  for  the  payment  of  their 
work  and  materials,  subject  to 
the  rules  contained  in  the  title 
Of  Privileges  and  HypoVt^cs, 
and  the  title  0/ Registration  of 
Real  Rights— C,  N.  2103;  C.  C. 
2009,  8.  7,  2013  et  s.,  2103. 

1096.  Masons,  carpenters, 
and  other  workmen  who  un- 
dertake work  by  contract,  for  a 
fixed  price  are  subject  to  the 
rules  prescribed  in  tnis  section. 
They  are  regarded  as  contract- 
ors with  respect  to  such  work. 
C.  N.  1799. 

1697.  The  workmen  who  are 
employed  by  the  contractor  in 
the  construction  of  a  building 
or  other  works  have  no  direct 
action  against  the  owner.— C.N. 
1798. 


SECTION  IV  <A), 

Of  Payment  of  Workmen. 

1097a.  Every  builder  or  con- 
tractor, whether  chief  or  sub- 
contractor, who  employs  work- 
men by  the  day  or  by  piece 
work,  tp  carry  out  a  contract, 


must  keep  a  list  showing  the 
names  and  wages  or  price  of 
the  work  of  such  workmen  ; 
and  every  payment  to  them 
made  must  be  attested  by  the 
signature  or  cross  of  such 
workmen  ^fflxed  thereto,  in 
presence  of  a  witness,  who 
also  sigLs  it.— R.  S.  Q.,  art. 
5817. 

16976.  It  shall  be  lawful  for 
every  workman  who  is  unpaid 
to  produce,  in  the  presence  of  a 
witness,  to  the  proprietor  who 
gave  the  work  out  to  contract, 
his  claim  in  duplicate  in  the 
form  of  Schedule  B,  and  from 
the  time  such  claim  shall  be  so 
produced,  the  sum  then  due  up- 
on the  price  or  value  of  the  con- 
tr'ict  shall  be  deemed  to  be  seiz- 
ed in  the  hands  of  the  proprie- 
tor pro  rata  up  to  the  amount 
of  the  claim  of  the  workman. 
Five  days  after  the  production 
of  such  claim,  if  the  claim 
of  the  workman  have  not 
been  paid,  the  latter  may  pro- 
ceed judicially  against  the  con- 
tractor who  employed  him, 
making  the  proprietor  a  party 
to  the  suit. 

Payments  made  to  the  pro- 
prietor after  the  production  of 
the  claim  cannot  t>e  opposed  to 
the  workman's  claim. 

1697c.  Several  unpaid  work- 
men may  join  in  the  same 
claim. — /a. 

1697cZ.  In  case  of  an  assign- 
ment by  the  contractor  to  a 
third  party  of  the  price  of  the 
work,  the  claim  of  the  work 
man  has,  with  respect  to  such 
third  party,  the  same  effect  as 
it  would  have  had  with  respect 
to  the  contractor  if  no  such  as- 
signment had  been  made.— Jd. 
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SCHEDULE  B. 

(Form  of  claim   in  connection 
with  article  10076). 

CLAIM  OF  WORKMAN  TO  BK 
DELIVERED  TO  THE  PROPRIE- 
TOR. 

To  C.  D.  {name  of  the  proprie- 
tor), 

/S^ir,— In  presence  of  the  under- 
signed witness,  I  (or  we),  E.  F, 
{name  of  the  workman  or  work- 
men) declare  that  A  B.  {nam^e 
of  the  contractor)  owes  me  {or 

us)  a  sum  of  $ for 

{number  of  days),  employed  at 
your  work,  at  {pUice)  or  a  sum 

of  $ ,  if  oy  the  piece   or 

corUract),  which  sum  the  said 
A.  B.  {name  of  the  contractor), 
your  contractor,  refuses  or  ne- 
glects to  pay  me  {or  us). 

Made  in  duplicate  at ,  this 

day  of.  — ,  18. . . . 

(Signed).    E.F. 
Signature  of    uorkman  or 
workmen, 

(Signed),  6.  H. 
— Jrf. 


CHAPTER  FOURTH. 

OF    THE  LEASE    OF    CATTLE    ON 
SHARES. 


1698.  The  letting  out  of 
cattle  on  shares  is  a  contract  by 
which  one  of  the  parties  de- 
livers to  the  other  a  stock  of 
cattle  to  keep,  feed,  and  take 
care  of  upon  certain  conditions 
as  to  the  division  of  profits  be- 
tween them.— C.  N.  1800 ;  C.  C. 
1603. 

1699.  Every  kind  of  animal 
which  is  susceptible  of  increase 
or  profit,  in  agriculture  or  com- 
merce, may  be  the  object  of  the 
contract.— C.  N.  1802. 

1700.  If  there  be  no  special 
agreement,  the  contract  is  re- 
gulated by  the  usage  of  the 
place  where  the  cattle  are  kept. 
-C.  N.  1808. 


Witness. 


TITLE    EIGHTH 

OF    MANDATE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

1701.  Mandate  is  a  contract 
by  which  a  person,  called  the 
mandator,  commits  a  lawful 
business  to  the  management 
of  another,  called  the  man- 
datary, who  by  his  acceptance 
obliges  himself  to  perform  it. 


The  acceptance  may  be  im- 
plied from  the  acts  of  the  man- 
datary, and  in  some  cases  from 
his  bilence,— C.  N.  17M. 

1 702.  Mandate  is  gratuitous 
unless  there  is  an  agreement  or 
an  established  usage  to  the  con- 
trary.—C.  N.1986. 

1 703.  The  mandate  may  be 
either  special,  for  a  particular 


Mandate. 
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SCHEDULE  B. 

(Form  of  claim   in  connection 
with  article  10076). 

CLAIM  OF  WORKMAN  TO  BE 
DELIVERED  TO  THE  PROPRIE- 
TOR, 

To  C.  D.  {name  of  the  proprie- 
tor), 

i9ir,— In  presence  of  the  under- 
signed witness,  I  {or  we)«  E.  F, 
{name  of  the  workman  or  work- 
men) declare  that  A  B.  {name 
of  the  contractor)  owes  me  {or 

us)  a  sum  of  % for 

{number  of  daya)^  employed  at 
your  work,  at  {vUice)  or  a  sum 

of  f ,  if  oy  the  piece   or 

contract)^  which  sum  the  said 
A.  B.  {nam^  of  the  contractor), 
your  contractor,  refuscH  or  ne- 
glects to  pay  me  {or  us). 

Made  in  duplicate  at ,  this 

day  of ,  18 — 

(Signed).    E.F. 
Signature   of    uorkman  or 
workman, 

(Signed),  6.  H. 

Witness. 
-Id. 


CHAPTER  FOURTH. 

OF  THE  LEASE  OF  CATTLE  ON 
SHARES. 


1698.  The  letting  out  of 
cattle  on  shares  is  a  contract  by 
which  one  of  the  parties  de- 
livers to  the  other  a  stock  of 
cattle  to  keep,  feed,  and  take 
care  of  upon  certain  conditions 
as  to  the  division  of  profits  be- 
tween them.— C.  N.  1800 ;  C.  C. 
1603. 

1690.  Every  kind  of  animal 
which  is  susceptible  of  increase 
or  profit,  in  agriculture  or  com- 
merce, may  be  the  object  of  the 
contract.— C.  N.  1802. 

1700.  If  there  be  no  special 
agreement,  the  contract  is  re- 
gulated by  the  usage  of  the 
place  where  the  cattle  are  kept. 
~C.  N.  1803. 


TITLE    EIGHTH 

OF    MANDATE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

1701.  Mandate  is  a  contract 
by  which  a  person,  called  the 
mandator,  commits  a  lawful 
business  to  the  management 
of  another,  called  the  man- 
datary, who  by  his  acceptance 
obliges  himself  to  perform  it. 


The  acceptance  may  be  im- 
plied from  the  acts  of  the  man- 
datary, and  in  some  cases  from 
his  silence.— C.  N.  1704. 

1702.  Mandate  is  gratuitous 
unless  there  is  an  agreement  or 
an  established  usage  to  the  con- 
trary.—C.  N.  1986. 

1703.  The  mandate  may  be 
either  special,  for  a  particular 


UAtHDAtH, 


217 


SCHEDULE  B. 

(Form  of  claim   in  connection 
with  article  16676). 

CLAIM  OP  WORKMAN  TO  BB 
DELIVERED  TO  THE  PROPRIE- 
TOR. 

To  C.  D.  (name  of  the  proprie- 
tor), 

iSir,— In  presence  of  the  under- 
signed witness,  I  {or  we),  E.  F, 
{name  of  the  workman  or  work- 
men)  declare  that  A  B.  {nam^ 
of  the  contmctor)  owes  me  {or 

us)  a  sum  of  ^ for 

(number  of  days),  employed  at 
your  work,  at  (pUice)  or  a  sum 

of  9 ,  if  oy  the  piece   or 

contract),  which  sum  the  said 
A.  B.  (name  of  the  contractor), 
your  contractor,  refuses  or  ne- 
glects to  pay  me  (or  us). 

Made  in  duplicate  at ,  this 

day  of .... ,  18 — 

(Signed),    E.F. 
Signature   of    uorkman  or 
workmen. 

(Signed),  6.  H. 

Witness. 

-Id, 


CHAPTER  FOURTH. 

OP  THE  LEASE  OP  CATTLE  ON 
SHARES. 


1698.  The  letting  out  of 
cattle  on  shares  is  a  contract  by 
which  one  of  the  parties  de- 
livers to  the  other  a  stock  of 
cattle  to  keep,  feed,  and  take 
care  of  upon  certain  conditions 
as  to  the  division  of  profits  be- 
tween them.— C.  N.  1800 ;  C.  C. 
1603. 

1600.  Every  kind  of  animal 
which  is  susceptible  of  increase 
or  profit,  in  agriculture  or  com- 
merce, may  be  the  object  of  the 
contract.— C.  N.  1802. 

1700.  If  there  be  no  special 
agreement,  the  contract  i&  re- 
gulated by  the  usage  of  the 
place  where  the  cattle  are  kept. 
-C.  N.  1803. 


TITLE    EIGHTH. 

OF    MANDATE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

1701.  Mandate  is  a  contract 
by  which  a  person,  called  the 
mandator,  commits  a  lawful 
business  to  the  management 
of  another,  called  the  man- 
datary, who  by  his  acceptance 
obliges  himself  to  perform  it. 


The  acceptance  may  be  im- 
plied from  the  acts  of  the  man- 
datarv,  and  in  some  cases  from 
his  silence.— C.  N.  1794. 

1702.  Mandate  is  gratuitous 
unless  there  is  an  agreement  or 
an  established  usage  to  the  con- 
trary.—C.  N.  1986. 

1708.  The  mandate  may  be 
either  special,  for  a  pcu:ticular 
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SCHEDULE  B. 

(Form  of  claim   in  connection 
with  article  16076). 

CLAIM  OF  WORKMAN  TO  BE 
DELIVERED  TO  THE  PROPRIE- 
TOR, 

To  C.  D.  (name  of  the  jyroprie- 
tar), 

5ir,— In  presence  of  the  ander- 
sigoed  witness,  I  {or  we),  E.  F, 
{name  of  the  workman  or  work- 
men) declare  that  A  B.  {name 
of  the  contractor)  owes  me  {or 

us)  a  sum  of  $ for 

{number  of  days),  employed  at 
your  work,  at  {pkuse)  or  a  sum 

of  $ ,  if  oy  the  piece   or 

contract),  which  sum  the  said 
A.  B.  {nams  of  the  contractor), 
your  contractor,  refuses  or  ne- 
glects to  pay  me  {or  us). 

Made  in  duplicate  at ,  this 

day  of .... ,  18 

(Signed).    E.F. 
Signature  of    uortnnan  or 
workmen. 

(Signed),  6.  H. 

Witness. 
—Id. 


CHAPTER  FOURTH. 

OF    THE  LEASE    OF    CATTLE    ON 
SHARES. 


1698.  The  letting  out  of 
cattle  on  shares  is  a  contract  by 
which  one  of  the  parties  de- 
livers to  the  other  a  stock  of 
cattle  to  keep,  feed,  and  take 
care  of  upon  certain  conditions 
as  to  the  division  of  profits  be- 
tween them.— C.  N.  1800 ;  C.  C. 
1603. 

1009.  Every  kind  of  animal 
which  is  susceptible  of  increase 
or  profit,  in  agriculture  or  com- 
merce, may  be  the  object  of  the 
contract— C.  N.  1802. 

1700.  If  there  be  no  special 
agreement,  the  contract  is  re- 
gulated by  the  usage  of  the 
place  where  the  cattle  are  kept. 
-C.  N.  1803. 


TITLE    EIGHTH 

OF    MANDATE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

1701.  Mandate  is  a  contract 
by  which  a  person,  called  the 
mandator,  commits  a  lawful 
business  to  the  management 
of  another,  called  the  man- 
datary, who  by  his  acceptance 
obliges  himself  to  perform  it. 


The  acceptance  may  be  im- 
plied from  tne  acts  of  the  man- 
datary, and  in  some  cases  from 
his  silence.— C.  N.  1794. 

170a.  Mandate  is  gratuitous 
unless  there  is  an  agreement  or 
an  established  usage  to  the  con- 
trary.—C.  N.  1986. 

1 703.  The  mandate  may  be 
either  special,  for  a  particular 
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business,  or  general,  for  all  the 
aflkirs  of  the  mandator. 

When  general  it  includes  only 
acts  of  administration. 

For  the  purpose  of  alienation 
and  hypothecation,  and  for  all 
acts  of  ownership  other  than 
acts  of  administration,  the 
mandate  must  be  express. — 
C.  N.  1987,  1988. 

1704,  The  mandatary  can  do 
nothing  beyond  the  authority 
given  or  implied  by  the  man- 
date. He  may  do  all  acts 
which  are  incidental  to  such 
authority  and  necessary  for  the 
execution  of  the  mandate.— 
C.  N.  1989. 

1705.  Powers  granted  to 
persons  of  a  certain  profession 
or  calling  to  do  any  thing  in  the 
ordinary  course  of  the  business 
which  they  follow,  need  not  be 
specified ;  they  are  inferred 
from  the  nature  of  such  pro- 
fession or  calling. 

1700.  An  agent  employed  to 
buy  or  sell  a  thing  cannot  be 
the  buyer  or  seller  of  it  on  his 
own  account.— C.  N.  1596 ;  C.  C. 
1484. 

1707.  Emancipated  minors 
may  be  mandataries,  but  in 
such  cases  the  action  of  the 
mandator  against  the  minor  is 
subject  to  the  general  rules  re- 
lating to  the  obligations  of 
minors.— C.  N.  1990. 

1708.  A  married  woman, 
who  executes  a  mandate  given 
to  her,  binds  the  mandator,  but 
no  action  can  be  brought 
against  her  otherwise  than  as 
provided  in  the  title  Of  Mar- 
riage.—C,  N.  1990. 


CHAPTER  SECOND. 

OF     THE    OBLIGATIONS    OF  THE 
MANDATARY. 


SECTION  I. 

Of  the  ohligationa  of  the  Man- 
dcUary  toward  the  Manda- 
tor, 

1709.  The  mandatary  is 
obliged  to  execute  the  man- 
date which  he  has  accepted, 
and  he  is  liable  for  damages 
resulting  from  his  non-execu- 
tion of  it  while  his  authority 
continues. 

He  is  obliged,  after  the  extinc- 
tion of  the  mandate,  to  do 
whatever  is  a  necessary  conse- 
quence of  acts  done  before,  and 
if  the  extinction  be  by  the 
death  of  the  mandator,  he  is 
obliged  to  complete  business 
which  is  urgent  and  cannot  be 
delayed  without  risk  of  loss  or 
injury.— C.  N.  1991 ;  C.  C.  1729. 

1710.  The  mandatary  is 
bound  to  exercise,  in  the  execu- 
tion of  the  mandate,  reasonable 
skill  and  all  the  care  of  a  pru- 
dent administrator. 

Nevertheless,  if  the  mandate 
be  gratuitous,  the  court  mav 
moderate  the  rigor  of  the  liabil- 
ity arising  from  his  negligence 
or  fault,  according  to  the  cir- 
cumstances.— C.  N.  1992. 

1711.  The  mandatary  is 
answerable  for  the  person 
whom  he  substitutes  in  the 
execution  of  the  mandate,  when 
he  is  not  empowered  to  do  so  * 
and  if  the  mandator  be  injurea 
by  reason  of  the  substitution  he 
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nu^  Wjpnirtfato  the  aoto  ti  the 
■ulMititate. 

The  mandatary  is  answerable 
in  like  manner  when  he  is  em- 
powered to  substitute,  without 
designation  of  the  person  to  be 
sulMtituted,  and  he  appoints 
one  who  is  notoriously  unfit. 

In  all  these  cases  the  man- 
dator has  a  direct  action  against 
the  person  substituted  by  the 
manaatar7^--C.  N.  IflOi. 

1712.  When  several  manda- 
tories are  appointed  together 
for  the  same  business,  they  are 
Jointly  and  severally  liable  for 
each  other's  acts  of  administra- 
tion, unless  it  is  otherwise 
stipulated— C.  N,  1905. 

1713.  The  mandatary  is 
bound  to  render  an  account  of 
his  administ/ation,  and  to  de- 
liver and  pay  over  all  that  he 
has  received  under  the  author- 
ity of  the  mandate,  even  if  it 
were  not  due  ;  subject  never- 
theless to  his  right  to  deduct 
therefrom  the  amount  of  his 
disbursements  and  charges  in 
the  execution  of  the  mandate. 

If  he  have  received  a  deter- 
minate thing  he  is  entitled  to 
retain  it  until  such  disburse- 
ments and  charges  are  paid.— 
C.  N.  1993 ;  C.  C.  1723,  2001,  s.  4. 

1714.  He  is  bound  to  pay  in- 
terest upon  the  money  of  the 
mandator  which  he  employs  for 
his  own  use,  from  the  aay  of  so 
employing  it,  and  upon  any 
remainder  due  to  the  mandator, 
from  the  time  of  being  put  in 
default— C.  N.  1996. 

SECTION  II. 

Of  the  Obligations  of  the  Man- 
datary toward  Third  Per- 
sons, 

1715  The  mandatary  acting 
in  the  name  of  the  mandator 
and  within  the  bounds  of  the 


mandate  is  not  personally  liable 
to  third  persons  with  whom  he 
contracts,  except  in  the  case  of 
factors  hereinafter  specified  in 
article  1788,  and  in  the  cases  of 
contracts  made  by  the  master 
of  a  ship  for  her  use.— C.  N. 
1997 ;  C.  C.  2395 ;  C.  C.  P.  757. 

1 7  lO.  A  mandatary  who  acts 
in  his  own  name  ia  liftble  to  the 
third  partly  with  whom  he  con- 
tract-*,  without  prejudice  to  the 
rights  of  the  latter  against  the 
mandator  also. 

1717.  He  is  liable  in  like 
manner  when  he  exceeds  his 
powers  under  the  mandate,  un- 
less he  has  given  the  party  with 
whom  he  contracts  sufficient 
communication  of  such  powers. 
— C.  N.  1997. 

1718.  He  is  not  held  to  have 
exceeded  his  powers  when  he 
executes  the  mandate  in  a 
manner  more  advantageous  to 
the  mandator  than  that  speci- 
fied by  the  latter. 

1710.  He  is  held  to  have 
exceeded  his  powers,  when  he 
does  alone  any  thing  which,  by 
the  mandate,  he  is  charged 
with  doing  conjointly  with 
another. 

CHAPTER  THIRD. 

OF    THE    OBLIGATIONS    OF    THE 
MANDATOR. 


SECTION.   I. 

a 

Of  the  Obligations  of  the  Man- 
d-ator  toward  the  Mandat- 
ary. 

1720.  The  mandator  is  bound 
to  indemnify  the  mandatary 
for  all  obligations  contracted  by 
him  toward  third  persons, 
within  the  limit  of  his  powers  ; 
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and  for  acta  exceeding  such 
powers,  whenever  they  have 
been  expressly  or  tacitly  ratified. 
— C.  N.  1008. 

1721.  The  mandator  or  his 
lesal  representative  is  bound  to 
indemnify  the  mandatary  for 
all  acts  done  by  him  wjthln  the 
llmio  of  his  powers,  after  the 
extinction  of  the  mandate  by 
death  or  other  cause,  when  he 
is  ifoiorant  of  such  extinction. 
— C.  C.  1760. 

1722.  The  mandator  is  bound 
to  reimburse  the  expenses  and 
charges  which  the  mandatary 
has  incurred  in  the  execution 
of  the  mandate,  and  to  pay  him 
the  salary  or  other  compensa- 
tion to  which  he  may  be  en- 
titled. 

When  there  is  no  fault  im- 
putable to  the  mandatary,  the 
mandator  is  not  released  from 
such  reimbursenient  and  pay- 
ment, although  the  business 
has  not  been  successfully  ac- 
complished :  nor  can  he  reduce 
the  amount  of  the  reimburse- 
ment upon  the  ground  that  the 
expenses  and  charges  might 
have  been  made  less  by  himself. 
— C.  N.  1009. 

1723.  The  mandatary  h^^s  a 
privilege  and  right  of  preference 
for  the  payment  of  the  expenses 
and  charges  mentioned  In  the 
last  preceding  article,  upon  the 
things  placed  in  his  hands  and 
upon  the  proceeds  of  the  sale  or 
disposal  thereof.— C.  C.  1743, 
2001 , 8.  4. 

1724.  The  mandator  is 
obliged  to  pay  interest  upon 
money  advanced  by  the  man- 
datary in  the  execution  of  the 
mandate.  The  interest  is  com- 
puted from  the  day  on  which 
the  money  is  advanced.— C.  N. 
2001. 

1725.  The  mandator  is  ob- 
liged  to  indenmii^   the  man- 


datary who  is  not  in  fault,  tot 
losses  caused  to  him  by  the  ex- 
ecution of  the  mandate.— C.  N. 
2U00. 

1 726.  If  a  mandate  be  given 
by  several  persons,  their  ob* 
ligations  toward  the  mandatarv 
are  joint  and  8everal.—C.  N. 
2002. 

8BCTION  II. 

0/  the  Obligations  of  the  Man- 
dator toward  Third  Jfer- 
sons, 

1727.  The  mandator  18 
bound  in  favor  of  third  persons 
for  ail  the  acts  of  his  man- 
datary, done  in  execution  and 
within  the  powers  of  the  man- 
date, except  in  the  case  provid- 
ed for  in  article  1738  of  this 
title,  and  the  cases  wherein  by 
agreement  or  the  usage  of 
trade  the  latter  alone  is  bound. 

The  mandator  Is  also  answer- 
able for  acts  which  exceed  such 
power,  if  he  have  ratified  them 
either  expressly  or  tacitly. — 
C.  N.  1008. 

1 728.  The  mandator  or  his 
legal  representative  is  bound 
toward  third  persons  for  all 
acts  of  the  mandatary,  done  in 
execution  and  within  the  pow- 
ers of  the  mandate  after  it  has 
been  extinguished,  if  its  ex- 
tinction be  not  known  to  such 
third  persons.— G.  N.  2000 ;  G.  C. 
17oa 

1720.  The  mandator  or  his 
legal  representative  is  bound 
for  acts  of  the  mandatary  done 
in  execution  and  within  the 
powers  of  tlie  mandate  after  its 
extinction,  when  such  acts  are 
a  necessary  consequence  of  a 
business  already  begun. 

He  is  also  bound' for  acts  of 
the  mandatary  done  after  the 
extinction  of  the  mandate  by 
death  or  cessation  of  authority 
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in  the  mandator,  for  the  com- 
pletion of  a  business,  where  loss 
or  injury  mi^ht  have  been 
caused  by  delay.— C.  C.  1709. 

1 730.  The  mandator  is  liable 
to  third  parties  who  in  ^ood 
faith  contract  with  a  person 
not  his  mandatary,  under  the 
belief  that  he  is  so,  when  the 
mandator  has  fi;iven  reasonable 
cause  for  such  belief. 

1731.  He- is  liable  for  dam- 
ages caused  by  the  fault  of  the 
miandatary,  according  to  the 
rules  declared  in  article  1054. 


CHAPTER  FOURTH. 

OF  ADVOCATES,  ATTORNEYS 
AND    NOTARISa 


1782.  Advocates,  attorneys 
and  notaries  are  subject  to  toe 
general  rules  contained  in  this 
title,  in  so  far  as  they  can  be 
made  to  apply.    The  profession  i 
of  advocate    and    attorney   is  | 
regulated    by    the    provisions . 
contained  in  the  act  intituled  : 
An  Act  respecting  the  Bar  of 
Lower    Canada ^  and    that   of 
notary  by  an  act  intituled  :  An 
Act    respecting   the  Notarial 
Profession, 

1788.  The  rules  concerning 
the  duties  and  rights  of  advo- 
cates and  attorneys,  in  the  ex- 
ercise of  their  functions  before 
the  several  courts  of  Lower 
Canada,  are  contained  in  the 
Code  of  Civil  Procedure,  and  in 
the  rules  of  practice  of  such 
courts  respectively. 

1784.  The  rules  of  prescrip- 
tion relating  to  advocates,  at- 
tomevB  and  notaries  are  con- 
tained in  article  peo, 


CHAPTER  FIFTH. 

OF      BROKERS,      FACTORS      AND 
OTHER  COMMERCIAL   AGENTS. 

178S.  A  broker  is  one  who 
exercises  the  trade  and  calling 
of  negotiating  between  parties 
the  business  of  buying  and  sell- 
ing or  any  other  lawful  trans- 
actions. 

He  may  be  the  mandatary  of 
both  parties  and  bind  both  by 
his  acts  in  the  busine<is  for 
which  he  is  engaged  by  them. 

1730.  A  factor  or  commis- 
sion merchant  is  an  agent  who 
is  employed  to  buy  or  sell 
goods  for  another,  either  in  his 
own  name  or  in  the  name  of  his 
principal,  for  which  he  receives 
a  compensation  commonly 
called  a  commission. 

1737.  Brokers  and  factors 
are  subject  to  the  general  rules 
declared  in  this  title,  when 
these  are  not  inconsistent  with 
the  articles  of  this  chapter. 

1788.  A  factor  whose  prin- 
cipal resides  in  another  country 
is  personally  liable  to  third 
persons  with  whom  he  con- 
tracts, whether  the  name  of  the 
principal  be  known  or  not.  The 
principal  is  not  liable  on  such 
contracts  to  third  parties,  un- 
less it  is  proved  that  the  credit 
was  given  to  both  princii)al  and 
factor,  or  to  the  principal 
alone.— C.  C.  1715, 1727. 

1739.  Any  person  may  con- 
tract for  the  purchase  of  goods 
with  any  agent  entrusteawith 
their  possession  or  to  whom 
the  same  have  been  consigned, 
and  may  receive  the  same  from 
such  agent  and  pay  him  the 
price  thereof,  and  such  con- 
tract and  payment  is  binding 
upon  the  owner  of  the  goods, 
potwithstandin^  the  purchaser 
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has  notice  that  he  is  contract- 
ing only  with  an  agent. 

1740.  Any  agent  entrusted 
with  the  possession  of  goods, 
or  of  the  documents  of  title 
thereto,  is  deemed  the  owner 
thereof  for  the  following  pur- 
poses, that  is  to  say  : 

1.  To  make  a  sale  or  contract, 
as  mentioned  in  the  last  pre- 
ceding article ; 

2.  To  entitle  the  consignee  of 
goods  consigned  hy  sucb  agent, 
to  a  lien  thereon  for  any  money 
or  negotiable  (>ecurity  advanced 
or  given  by  him  to  or  for  the 
use  of  such  agent,  or  received 
for  him  by  such  agent  for  the 
use  of  the  consignee,  in  like 
manner  as  if  such  agent  were 
the  true  owner  of  the  goods  ; 

3.  To  give  validity  to  any 
contract  or  agreement,  by  way 
of  pledge,  lien  or  security, 
made  in  good  faith  with  such 
agent,  as  well  for  an  original 
loan,  advance  or  payment  made 
upon  the  security  of  the  goods 
or  documents,  as  for  any  other 
or  continuing  advance  in  re- 
spect thereof  ; 

4.  To  make  such  contract 
binding  upon  the  owner  of  the 
^oods  and  all  other  persons 
mterested  therein,  notwith- 
standing the  person  claiming 
such  pledge  or  lien  had  notice 
that  he  was  contracting  only 
with  an  agent.— C.  C.  2001  s.  4. 

1741.  In  case  anv  person 
having  a  valid  lien  and  security 
on  any  goodn  or  documents  of 
title  or  negotiable  security  in 
respect  of  a  previous  advance 
upon  a  contract  with  an  agent, 
gives  up  the  same  to  such  agent, 
upon  a  contract  for  the  pledge, 
lien  or  security  of  other  goods 
or  of  another  document  or 
security,  by  such  agent  deliver- 
ed to  him  in  exchange,  to 
be  held  upon  \he  ss^n\e  lien  as 


the  goods,  document  or  secur- 
ity so  given  up,  then,  such  new 
contract,  if  in  good  faith,  is 
deemed  a  valid  contract,  made 
in  consideration  of  a  present 
advance  in  money  within  the 
provisions  of  this  chapter,  but 
the  lien  acquired  under 
such     new    contract,    on    the 

goods,  document  or  security, 
eposited  in  exchange,  cannot 
exceed  the  value  of  the  goods, 
document  or  security,  so  de- 
livered up  and  exchanged. 

1 742.  Such  contracts  only  are 
valid  as  are  mentioned  in  this 
chapter,  and  such  loans,  ad- 
vances and  exchanges  only  are 
vaild  as  are  made  in  good  faith 
and  without  notice  that  the 
agent  making  the  same  has  no 
authority  so  to  do,  or  that  he  is 
acting  in  bad  faith  against  the 
owner  of  the  goods. 

1748.  Loans,  advances  and 
exchanf^es  in  good  faith,  though 
made  with  noticeof  the  agent  not 
being  the  owner,  but  without 
notice  of  his  acting  without 
authority,  bind  the  owner  and 
all  other  persons  interested  in 
the  goods,  documents  or  secur- 
ity as  the  case  may  be. 

1744.  No  antecedent  debt 
owed  by  an  a^ent  entrusted 
with  the  possession  of  goods  or 
the  documents  of  title  thereto, 
can  be  the  subjectof  any  lien  or 
pledge  of  such  goods  or  docu- 
ments, nor  can  the  agent  for 
any  purpose  relating  to  such 
p^oods  deviate  from  the  orders 
or  authority  received  from  his 
principal. 

1745.  Bills  of  lading,  ware- 
house-keeper's or  wharfinger's 
receipts  or  orders  for  delivery 
of  goods,  bills  of  inspection  of 
potash  or  pearl-ash,  and  all 
other  documents  used  in  the 
ordinary'  course  of  business,  as 
proof  of  the  possession  or  con* 
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trol  of  goods,  or  purporting 
to  authorize,  either  by  endorse- 
ment or  by  delivery,  the  pos- 
sessor of  any  such  document  to 
transfer  or  receive  goods  there- 
by represented,  are  deemed 
documents  of  title  within  the 
provisions  of  this  chapter. 

1746.  Any  agent  possessed 
of  any  document  or  title, 
whether  derived  immediately 
from  the  owner  of  the  good^,  or 
obtained  by  reason  of  the  ngent 
having  been  entrusted  with  the 
possession  of  the  goods,  or  of 
any  document  or  title  thereto, 
is  deemed  to  be  entrusted  with 
the  possession  of  the  goods 
represented  by  such  document 
of  title. 

1747.  Any  contract  pledging 
or  giving  a  hen  upon  any  docu- 
ment of  title,  i<4  deemed  a 
pledge  of  and  lien  upon  the 
goods  to  which  it  relates,  and 
the  agent  is  deemed  the  posses- 
sor of  the  goods  or  documents  of 
title,  whether  the  same  be  in 
his  actual  custody  or  be  held  by 
any  other  person  for  him  or 
subject  to  his  control. 

1748.  When  a  loan  or  ad- 
vance is  made  in  good  faith,  to 
Hn  agent  entrusted  with  and 
in  possession  of  goods  or  docu- 
ments of  title,  on  the  faith  of 
any  contract  in  writing  to  con- 
sign, deposit,  transferor  deliver 
such  goods  or  documents  of 
title,  and  the  same  are  actually 
received  by  the  person  making 
the  loan  or  advance,  either  at 
the  time  of  the  contract  or  at  a 
time  subsequent  thereto,  with- 
out notice  that  the  agent  is  not 
authorized  to  make  the  ple'dge 
or  security,  such  loan  or  ad- 
vance is  deemed  a  loan  or  ad- 
vance upon  the  security  of  the 
goods  or  documents  of  title 
within  the  provisions  of  this 
phapter. 


1749.  Every  contract,  whe- 
ther made  directly  with  the 
agent  or  with  a  clerk  or  other 
person  on  his  behalf,  is  deemed 
a  contract  with  such  agent. 

1750.  Every  payment,  whe- 
ther made  by  money,  bill  of 
exchange  or  other  negotiable 
security,  is  deemed  an  advance 
within  the  provisions  of  this 
chapter. 

1751.  Every  agent  in  pos- 
session of  goods  or  documents 
as  aforesaid  is  for  the  purposes 
of  this  chapter  taken  to  be  en- 
trusted therewith  by  the  owner, 
unless  the  contrary  is  shewn  in 
evidence. 

1762.  Nothing  contained  in 
this  chapter  lessens  or  affects 
the  civil  responsibility  of  the 
agent  for  the  breach  of  any  oblig- 
ation, or  the  non-fulfllment  of 
his  orders  or  authority. 

1753.  Notwithstanding  any 
of  the  foregoing  articles,  the 
owner  may  redeem  any  goods  or 
documents  of  title  pledged  as 
aforesaid,  at  any  time  oefore 
the  same  have  been  sold,  upon 
repayment  of  the  amount  of  the 
lien  thereon  or  restoration  of 
the  securities  in  respect  of 
which  the  lien  exists,  and  opon 
payment  or  satisfaction  to  the 
agent,  of  any  sum  of  money  for 
or  in  respect  of  which  such 
agent  is  entitled  to  retain  the 

floods  or  documents  by  way  of 
ien  against  such  owner ;  or  he 
may  recover  from  the  person 
with  whom  any  goods  or  docu- 
ments have  been  pledged,  or 
who  has  any  lien  thereon,  any 
l:>alance  or  sum  of  money  re- 
maining in  his  hand<^  as  the 
produce  of  the  sale  of  the  goods, 
after  deducting  the  amount  of 
the  lien  under  the  contract. 

1754.  In  case  of  the  bank- 
ruptcy of  any  agent,  and  in 
^ase  the   owper  of  the  goodf) 


224 


MAN  DATS. 


redeem  the  same,  he  is  held, 
in  respect  of  the  sum  paid  by 
him  on  account  of  the  a^ent 
for  sach  redemption,  to  have 
paid  the  same  for  the  use  of 
such  agent  before  his  bank- 
ruptcy, or  in  case  the  goods 
have  not  been  so  redeemed,  the 
owner  is  deemed  a  creditor  of 
the  agent  for  the  value  of  the 
goods  so  pledged  at  the  time  of 
the  pledge,  and  may  in  either 
case  claim  or  set  off  the  sum  so 
paid,  or  the  value  of  such  goods 
as  the  case  may  be. 


CHAPTER  SIXTH. 

OF  THE  TERMINATION  OF  MAN- 
DATE. 

1755.  Mandate  terminates : 

1.  By  revocation ; 

2.  By  the  renunciation  of  the 
mandatary ; 

3.  By  the  natural  or  civil 
death  of  the  mandator  or  man- 
datary ; 

4.  By  interdiction,  bank- 
ruptcy, or  other  change  in  the 
condition  of  either  party  by 
which  his  civil  capacity  is 
aifected ; 

5.  By  the  cessation  of  author- 
ity in  the  mandator ; 

6.  By  the  accomplishment  of 
the  business  or  the  expiration 
of  the  time  for  which  the  man- 
date is  given ; 

7.  By  other  causes  of  extinc- 
tion common  to  obligations.— 
C.  N.  2003. 

1756.  The  mandator  may  at 
any  time  revoke  the  mandate, 
and  oblige  the  mandatary  to 
return  to  him  the  procuration, 


if  it  be  an  original  instrument. 
-C.  N.  2004. 

1757.  The  appointment  of  a 
new  mandatanr  for  the  same 
business  has  the  effect  of  a 
revocation  of  the  first  appoint- 
ment from  the  day  on  which 
the  former  mandatary  has  been 
notified  of  the  new  appoint- 
ment.-C.  N.  2006. 

1758.  If  notice  of  the  revo- 
cation be  given  to  the  man- 
datary alone,  it  does  not  affect 
third  per>ons  who  in  ignorance 
of  it  have  contracted  with  the 
mandatary,  saving  to  the  man- 
dator his  right  against  the 
latter.-C.  N.  2006 ;  C.  C.  1728. 

1759.  The  mandatary  may 
renounce  the  mandate  after 
acceptance,  on  giving  due 
notice  to  the  mandator.  But 
if  such  renunciation  be  inju- 
rious to  the  latter,  the  man- 
datary is  answerable  in  dam- 
ages, unless  there  is  a  reason- 
a  Die  cause  for  the  renunciation. 
If  the  mandatary  be  acting  for 
a  valuable  consideration  he  is 
liable  according  to  the  general 
rules  relating  to  the  inexecu- 
t:on  of  obligations.— C.  N.  2007. 

1700.  Acts  of  the  manda- 
tary, done  in  ignorance  of  the 
de  ith  of  the  mandator  or  other 
cause  whereby  the  mandate  is 
extinguished,  are  valid.— C.  N. 
2008 ;  C.  C.  1721. 

1761.  The  legal  represent- 
atives of  the  mandatary,  hav- 
ing a  knowledge  of  the  man- 
date and  not  oeing  incapaci- 
tated by  minority  or  otherwise, 
are  bound  to  give  notice  of  his 
death  to  the  mandator  and  to 
do,  in  business  already  beg^n, 
whatever  is  immediately  neces- 
sary to  protect  the  latter  from 
loss.-C.N   2010 
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TITLE    NINTH. 

OF  LOAN. 


GENERAL  PROVISIONS. 

1762.  Loans  are  of  two 
kinds  : 

1.  The  loan  of  things  which 
may  be  used  without  being 
destroyed,  called  loan  for  use 
{commodattim)  ; 

2.  The  loan  of  things  which 
are  consumed  by  the  use  made 
of  them,  called  loan  for  con- 
sumption {mytuum)  .--C.  N. 
1874. 

CHAPTER  FIRST. 

OF   LOAN  FOR    USE    (COMMODA- 
TITM). 


BEOnON  I. 

OeneraX  Provisional 

1768.  Loan  for  use  is  a  con- 
tri^ct  by  which  one  party,  called 
the  lender,  gives  to  another, 
called  the  borrower,  a  thing  to 
be  used  by  the  latter  gratuit- 
ously for  a  time,  and  then  to  be 
returned  bv  him  to  the  former. 
— C.  N.  1875, 1876. 

1764.  The  lender  continues 
to  be  the  owner  of  the  thing 
lent.— C.  N.  1877. 

1765.  Every  thing  may  be 
loaned  for  use  which  may  be 
the  object  of  the  contract  of 
lease  or  hire.— C.  N.  1878  ;  C.  C. 
1606,  1606. 

SECTION  II. 

Of  the  ObligaiionB  of  the  Bor- 
roweTm. 

1766.  The  borrower  is  botrnd 
to  bestow  the  care  of  a  prudent 


administrator  in  the  safe-Jceep- 
Ing  and  preservation  of  the 
thing  loaned. 

He  cannot  apply  the  thing  to 
any  other  use  than  that  for 
which  it  is  intended  by  its 
nature  or  by  agreement.— C.  N. 
1880. 

1767.  If  the  borrower  apply 
the  thing  to  any  other  use  than 
that  for  which  it  is  intended, 
or  use  it  for  a  longer  time  than 
is  agreed  upon,  he  is  liable  for 
the  loss  of  it  arising  even  from 
a  fortuitous  event.— G.  N.  1881. 

1768.  If  the  thing  lent  be 
lost  by  a  fortuitous  event  from 
which  the  borrower  might  have 
preserved  it  by  using  his  own, 
or  if  being  unable  to  save  both 
things  he  prefer  to  save  his 
own,  he  is  liable  for  the  loss.— 
C.  N.  1882. 

1769.  If  the  thing  deterior- 
ate by  the  use  alone  for  which 
it  is  lent  and  without  fault  on 
the  part  of  the  borrower,  he  is 
not  liable  for  the  deterioration. 
-C.  N.  1884. 

1770.  The  borrower  cannot 
retain  the  thing  lent  for  a  debt 
due  to  him  by  the  lender,  unless 
such  debt  is  lor  expenses  neces- 
sarily incurred  in  the  preserv- 
ation of  the  thing.— C.N.  1885 ; 
C.  C.  1775,  2001. 

1771.  If  in  order  to  use  the 
thing  the  borrower  have  incur- 
red expense,  he  is  not  entitled 
to  recover  it  from  the  lender.^ 
C.  N.  1886. 

1772.  If  several  persons  con- 
jointly borrow  the  same  thing, 
they  are  jointly  and  severally 
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obliged   toward   the   lender.— 
C.  N.  1887. 

SECTIOK   III. 

Of    the     Ohligationa    of    the 
Lender, 

1778.  The  lender  cannot 
take  back  the  thing,  or  disturb 
the  borrower  in  the  proper  use 
of  it,  until  after  the  expiration 
of  the  term  agreed  upon,  or,  if 
there  be  no  agreement,  until 
after  the  thing  ha9  been  used 
for  the  purpose  for  which  it 
was  borrowed ;  subject  never- 
theless to  the  exception  de- 
clared in  the  next  following 
artiole.~C.  N.  1888. 

1774.  If  before  the  expir- 
ation of  the  term,  or,  If  no  term 
have  been  agreed  upon,  before 
the  borrower  has  completed  his 
use  of  the  thing,  there  occur  to 
the  lender  a  pressing  and  un- 
foreseen need  of  it,  the  court 
may,  according  to  the  circum- 
stances, oblige  the  borrower  to 
restore  it  to  nim.— C.  N.  1889. 

1775.  If  during  the  continu- 
ance of  the  loan  the  borrower 
be  obliged,  for  the  preservation 
of  the  thing  lent,  to  incur  any 
extraordinary  and  necessary 
expense,  of  so  urgent  a  nature 
that  he  cannot  notify  the 
lender,  the  latter  is  liound  to 
reimburse  it  to  him.— C.  C.  1770 ; 
C.  N.  1890. 

1776.  When  the  thing  lent 
has  defects  which  cause  injury 
to  the  person  using  it,  the 
lender  is  responsible  if  he  knew 
the  defects  and  did  not  make 
them  known  to  the  borrower. — 
C.  N.  1891. 

CHAPTER  SECOND. 

OF    LOAN    FOR    CONSUMPTION 
(MUTUUM). 

SECTION  I. 

General  Provisions, 

1777.  Loan  for  consumption 


is  a  contract  by  which  the 
lender  gives  the  borrower  a 
certain  quantity  of  things 
which  are  consumed  by  the  use 
made  of  them,  under  the  oblig- 
ation by  the  latter  to  return  a 
like  quantity  of  things  of  the 
same  kind  and  quality.— C.  N. 
1892. 

1778.  By  loan  for  consump- 
tion the  borrower  becomes 
owner  of  the  thing  lent,  and 
the  loss  of  it  falls  upon  him.— 
C    N  1893 

'17*70.  The  obligation  which 
results  from  a  loan  in  money  is 
for  the  numerical  sum  received. 

If  there  be  an  increane  or 
diminution  in  the  value  of  the 
currency  before  the  time  of  the 
payment,  the  borrower  is 
obliged  to  return  the  numeri- 
cal sura  lent,  and  only  that  sum, 
in  money  current  at  the  time 
of  payment.— C.  N.  1896,  1896. 

1 780.  If  the  loan  be  in  bul- 
lion or  of  provisions,  the  bor- 
rower is  obliged  to  return  the 
same  quantity  and  oualitv  as 
he  has  received  and  nothing 
more,  whatever  may  be  the  in- 
crease or  diminution  of  the 
price  of  them.— C.  N.  1897. 

SECTION  II, 

Of  the  Obligations  of  the 
Lender, 

1781.  In  making  a  loan  for 
consumption  the  lender  must 
have  the  right  to  alienate  the 
thing  loaned,  and  he  is  subject 
to  the  obligations  declared  in 
article  1776,  relating  to  loan  for 
use.-C.  N.  1698. 

SECTION   III. 

Oj    the    Obligations     of     the 
Borrower, 

1782.  The  borrower  is  ob- 
liged to  return  for  the  things 
lent  a  like  quantity  of   other 
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things  of  the  same  kiud  and 
quality,  at  the  time  agreed 
upon.-C.  N.  1800,  10Q2. 

1788.  If  there  be  no  agree- 
ment by  which  the  time  for  the 
return  can  be  determined,  it  is 
fixed  by  the  court  according  to 
circumstance8.~C.  N.  1000, 1901. 

1784.  If  the  borrower  make 
default  of  satisfying  the  oblig- 
ation to  return  things  lent, 
he  is  bound  at  the  option  of 
the  lender  to  pay  the  value 
which  they  bore  at  the  time 
and  place  at  which,  according 
to  the  agreement,  the  return 
was  to  be  made  ; 

If  the  time  and  place  of  the 
return  be  not  agreed  upon, 
payment  must  be  made  of  the 
value  which  the  things  bore  at 
the  time  and  place  of  the  bor- 
rower beinar  put  in  default ; 

With  interest  in  both  cases 
from  the  default.— C.  N.  1003, 
1001. 

CHAPTER  THIRD 

OK  LOAN  UPON    INTERB8T. 

1785.  Interest  upon  loans  is 
either  legal  or  conventional. 

The  rate  of  legal  interest  is 
fixed  by  law  at  six  per  cent, 
yearlj^. 

The  rate  of  conventional  in- 
terest may  be  fixed  by  agree- 
ment between  the  parties,  with 
the  exception  : 

1.  Of  certain  corporations 
mentioned  in  the  law  respect- 
ina  interest,  which  cannot  re- 
ceive more  than  the  rate  per 
cent,  therein  mentioned  ; 

2.  Of  certain  other  corpor- 
ations which  are  limited  as  to 
the  rate  of  interest  by  special 
acts; 

3.  Of  banks,  which  are  not 
subject  to  an^r  penalties  for 
usury   but  wmch  cannot    re- 


cover more  than  seven  per 
cent.— R.  S.  Q.,  6240 ;  R  S.  C, 
c.  120  and  127  ;  C.  N.  1007. 

1786.  An  acauittance  for 
the  principal  debt  creates  a 
presumption  of  payment  of 
the  interest,  unless  there  is  a 
reserve  of  the  latter.— C.  N. 
1006. 

CHAPTER    FOURTH. 

OF  CONSTITUTION  OF  BENT. 

1787.  Constitution  of  rent 
is  a  contract  by  which  parties 
SLgree  that  yearly  interest 
shall  be  paid  by  one  of  them 
upon  a  sum  of  money  due 
to  the  other  or  furnished  by 
him,  to  remain  permanently 
in  the  hands  of  the  former 
as  a  capital  of  which  pay- 
ment shall  not  be  demand- 
ed by  the  party  furnishing  it, 
except  as  hereinafter  provided. 

It  is  subject  with  respect  to 
the  rate  of  interest  to  the  same 
rules  as  loans  upon  interest.— 
C.  N.  1000 :  C.  C.  388  et  s. 

1788.  Constitution  of  rent 
may  likewise  be  made  by  gift  or 
will. 

1789.  Rents  may  be  con- 
stituted either  in  perpetuity  or 
for  a  term.  When  constituted 
in  perpetuity  they  are  essen- 
tially redeemable  by  the  debtor ; 
subject  to  the  provisions  con- 
tained in  articles  300,  301  and 
302.-C.  N.  1010, 1011 ;  C.  C.  2248. 

1700.  The  capital  of  a  rent 
constituted  in  perpetuity  may 
be  demanded : 

1.  When  the  debtor  of  it  fails 
to  furnish  and  maintain  the 
security  to  which  he  is  obliged 
by  the  contract; 

2.  When  the  debtor  becomes 
bankrupt  or  insolvent ; 

3.  In  the  cases  provided  in 
articles  300,  301  and  302.— C.  N. 

1012,  loia 

1791.  The  rules  concerning 
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the  prescription  of  arrears  of  i 
constituted  rents  are  contained 
in  the  title  Of  PrescHption, — 
C.  C.  2250. 

1702.  The  creditor  of  a  con- 
stituted rent  secured  by  the 
privilege  and  hypothec  of  a 
vendor  has  a  right  to  demand 
that  the  sale  under  execution  of 


property  upon  which  such 
privilege  and  hypothec  exists 
shall  be  made  subject  to  the 
rent.— C.  C.  1503  et  s. ;  C.  C.  P. 
724. 

1793.  The  rules  concerning 
life-rents  are  declared  under  the 
title  OfLife-RenU, 


TITLE    TENTH. 

OF   DEPOSIT. 


1794.  There  are  two  kinds 
of  deposit ;  simple  deposit  and 
sequestration.— C.  N.  1916. 

CHAPTER  FIRST. 

OF  SIMPLE  DEPOSIT. 


SECTION   I. 

General  Provisions. 


essence  of 
it  be  gra- 


1795.  It  Is  of  the 
simple  deposit  that 
tuitous.— C.  N.  1917. 

1796.  Moveable  property 
only  can  be  the  object  of  simple 
depoRlt.— C.  N.  1918. 

1797.  Delivery  is  essential 
to  the  formation  of  the  contract 
of  deposit. 

The  delivery  Is  sufficient 
when  the  depositary  is  already 
In  possession,  under  any  other 
title,  of  the  thing  whicn  Is  the 
object  of  the  deposit. — C.  N. 
1919. 

179S.  Simple  deposit  .  Is 
either  voluntary  or  necessary.— 
C.  N;  1920. 


SECTION  II. 

0/  Voluntary  Deposit 

I 

1799.  Voluntary  deposit  is 
that  which  is  made  oy  the 
mutual  consent  of  the  party 
making  It  and  of  the.  party 
receiving  It.— C.  N.  1921. 

1800.  Voluntary  deposit  can 
take  place  only  between  persons 
capable  of  contracting.  Never- 
theless if  a  person  capable  of 
contracting  accept  a  deposit 
made  by  a  person  incapable,  he 
is  liable  to  all  the  obligations  of 
a  depositary ;  which  obligations 
may  be  enforced  against  him 
by  the  tutor  or  other  adminis- 
trator of  the  incapable  person. 
— C;  N.1925. 

1801.  If  the  deposit  have 
been  made  with  a  person  in- 
capable of  contracting,  the 
party  making  it  has  a  right  to 
revendicate  the  thing  deposited 
so  long  AS  It  remains  in  -the 
hands  of  the  former,  and  after- 
wards a  right  to  demjand  the 
Valu«  4>f  the  thing  In.  so  far  as  It 
has  been  prolitable  t6  th'e  depo^ 
sltary.— C.  N.-19a8. 
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dECTION  in. 

Of  the  Obligaiiona  of  the  Depos- 
itary. 

1802.  The  depositary  is 
bound  to  apply  in  the  keeping 
of  the  thing  deposited  the  care 
of  a  prudent  administrator. — 
C.  N.  1927,  1928. 

1803.  The  depositary  has  no 
right  to  use  the  thing  deposited 
without  the  permission  of  the 
depositor.— C.  N.  1930. 

1804.  The  depositary  is 
bound  to  restore  the  identical 
thing  which  he  has  received  in 
deposit. 

if  the  thing  have  been  taken 
from  him  by  irresistible  force 
and  something  given  in  ex- 
change for  it,  he  is  bound  to 
restore  whatever  he  has 
recei\ed  In  exchange.— C.  N. 
1982,  1934. 

1805.  The  depositary  is  only 
held  to  restore  the  thing  depos- 
ited, or  such  portion  of  it  as 
remains,  in  the  condition  in 
which  it  is  at  the  time  of  re- 
storation. Deteriorations  not 
caused  by  his  fault  fall  upon 
depositor. ~C.  N.  193:3. 

1806.  The  heir  or  other  legal 
representative  of  the  deposit- 
ary who  sells  the  thing  deposit- 
ed, in  good  faith  and  in  ignor- 
ance of  the  deposit,  is  held  only 
to  restore  the  price  received  for 
it,  or  to  transfer  his  right 
against  the  buyer  if  the  price 
have  not  been  paid.— C.  N.  1935. 

1807.  The  depositary  is 
bound  to  restore  any  profits 
received  by  him  from  the  thins; 
deposited. 

fie  is  not  bound  to  pay  inter- 
est on  money  deposited  unless 
he  is  in  default  of  restoring  it. 
-C.  N.  1936. 

1808.  The  depositary  can- 
not exact    from  the  depositor 


proof  that  he  is  owner  of  the 
thing  deposited.— C.  N.  1938. 

1800.  The  restoration  of  the 
thing  deposited  must  be  made 
at  the  place  agreed  upon,  and 
the  cost  of  conveying  it  there  is 
borne  by  the  depositor. 

If  no  place  be  agreed  upon, 
the  restoration  nmst  be  made 
at  the  place  where  the  thing  is. 
-C.  N.  1942,  1943. 

1810.  The  depositary  is 
obliged  to  restore  the  thing 
to  the  depositor  whenever  it 
is  demanded,  although  the 
delay  for  its  restoration  may 
have  been  fixed  by  the  contract, 
unless  he  is  prevented  from  so 
doing  by  reason  of  an  attach- 
ment, or  opposition,  or  other 
legal  hindrance,  or  has  a  right 
of  ret'Cntion  of  the  thing,  as 
declared  in  article  1812.— C.  N. 
1944  ;  C.  C.  2203. 

181 1.  All  the  obligations  of 
the  depositary  cease  ii  he  estab- 
lish thai  he  is  owner  of  the 
thing  deposited.— C.  N.  1946. 


SECTION  IV. 

Of  the  Obligatio7\8  of  the  De* 
poaitor. 


1812.  The  depositor  is  bound 
to  reimburse  the  depositary  for 
the  expenses  incurred  by  the 
latter  in  the  preservation  and 
care  of  the  thing,  and  to  in- 
demnify him  for  all  losses  that 
the  deposit  may  have  caused  to 
him. 

The  depositary  has  a  right  to 
retain  the  thing  deposited  until 
such  expenses  and  losses  are 
paid  to  him.— C.  N.  1947,  1948 ; 
C.  C.  2001. 
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SECTION  V. 

Of  Necessai^  Deposit 

1813.  Necessary  deposit  is 
that  which  takes  place  under 
an  unforseen  and  pressing 
necessity  arising  from  accident 
or  irresistible  force,  as  in  case  of 
fire,  shipwreck,  pillage  or  other 
sudden  calamity.  It  is  in  other 
respects,  subject  to  the  same 
rules  as  voluntary  deposit,  with 
the  exception  of  the  mode  of 
proof.— a  N.  1949,  1950 ;  C.  C. 
12a%  8  4, 

1814.  Keepers  of  inns,  of 
boarding-houses,  and  of  tav- 
erns, are  responsible  as  deposi- 
taries for  the  things  brought  by 
travellers  who  lodge  in  their 
houses. 

The  deposit  of  such  things  is 
considered  a  necessary  deposit. 
— C.  N.  1952. 

1815.  The  persons  mention- 
ed in  the  last  preceding  article 
are  responsible  if  the  things  be 
stolen  or  damaged  by  their 
servants  or  agents,  or  by 
strangers  coming  and  ^oing  in 
the  house,  but  are  not  liable  to 
make  good  to  any  guest,  any 
theft  of,  or  injury  to  goods  or 

Eroperty  ItrougHt  to  their 
ouses,  not  being  a  horse  or 
other  live  animal,  or  any  gear 
appertaining  thereto,  or  any 
carriage,  to  a  greater  amount 
than  the  sum  of  two  hundred 
dollars,  except  in  the  following 
cases : 

1.  Where  such  goods  or  pro- 
perty have  been  stolen,  lost,  or 
injured  through  their  wilful 
act,  default,  or  neglect,  or  of 
any  servant  in  their  employ  ; 

2.  Where  such  goods  or  pro- 
perty have  been  oeposited  ex- 
pressly for  safe  custody  with 
them. 

Provided  always,  that  in  case 


of  such  deposit^  such  persons 
may,  if  thej  think  fit.  require, 
as  a  condition  of  liability,  that 
such  goods  or  property  be  de- 
posited in  a  box  or  other  re- 
ceptacle fastened  and  sealed  by 
the  person  depositing  the 
same. 

If  any  such  persons  refuse  to 
receive  for  safe  custody,  any 
goods  or  property  of  his  guest, 
or  if  any  such  guest  through 
any  default  of  such  person,  be 
unable  to  deposit  such  goods 
or  property,  such  persons  are 
not  entitled  to  the  benefits  of 
this  article,  in  respect  of  such 
goods  or  property. 

Such  persons  must  cause  to 
be  kept  conspicuously  posted  in 
the  office,  and  public  rooms, 
and  in  every  bedroom  in  their 
establishments,  a  copy  of  this 
article,  printed  in  plain  type ; 
and  they  are  entitled  to  the 
benefit  of  its  provisions  in  re- 
spect of  such  goods  or  pro- 
perty* only  as  are  orought  to  his 
establishment  while  such  copy 
is  so  posted. 

Such  persons  are  not  respon- 
sible if  the  theft  be  committed 
by  force  of  arms  or  the  damage 
be  caused  by  irresistible  force  ; 
nor  are  they  responsible  if  it  be 
proved  that  the  loss  or  damage 
is  caused  by  a  stranger,  and  has 
arisen  from  neglect  or  careless- 
ness on  the  part  of  the  person 
claiming.— R.  S.  Q.,  5818 ;  C.  N. 
1953,  19.M  ;  C.  C.  1672. 

1816.  The  rules  declared  in 
article  1677,  subject  to  the  pro- 
visions of  the  preceding  article, 
apply  also  to  the  liability  of 
keepers  of  inns, boarding  houses 
and  taverns  and  as  regards  the 
oath  to  be  offered.— /d.  5819 ; 
C.  C.  P.  372. 
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ftKCnON  V  (a). 

Of  the  Lien  of  Inn-keepers  up- 
on the  Goods  of  their  Guests, 

1816a.— Persons  keeping  a 
hotel,  Inn,  tavern,  public  house 
or  other  place  or  refreshment 
and  boarding-house  keepers 
and  lodging-house  keepers  have 
a  lien  on  tne  baggage  and  pro- 
perty of  their  guests,  boarders 
or  lodgers  for  tne  value  or  price 
of  any  food  or  accommodation 
famished  to  them. 

They  have,  in  addition  to  all 
other  remedies,  the  right  in 
case  theamount  remains  unpaid 
for  three  months,  to  sell  such 
baggage  and  property  by  public 
auction,  on  giving  one  week's 
notice  of  such  intended  sale, 
by  advertisement  in  a  news- 
paper published  in  the  munici- 
pality in  which  such  hotel,  inn, 
tavern,  public  house,  place  of 
refreshment,  boarding-house, 
or  lodgins-house,  is  situate,  or 
in  case  there  is  no  newspaper 
published  in  such  municipality, 
in  a  newspaper  published 
nearest  thereto . 

The  notice  must  state  the 
name  of  the  guest,  boarder  or 
lodger,  the  amount  of  his  in- 
debtedness, a  description  of 
the  baggage,  or  other  property 
to  be  sold,  the  time  and  place 
of  sale,  and  the  name  of  the 
auctioneer ; 

After  such  sale,  such  inn- 
keeper, hotel -keeper,  boarding- 
house-keeper,  or  lodging-house- 
keeper may  apply  the  proceeds 
of  such  sale  in  payment  of  the 
amount  due  to  him,  and  the 
costs  of  such  advertising  and 
sale,  and  must  pay  over  the 
surplus  (if  any)  to  the  person 
entitled  thereto  on  application 
being  made  by  him  tnerefor.— 
Id.  Sao  ;  C.  C.  2001. 


CHAPTER  SECOND. 

OF  SEQUESTRATION. 

1817.  Sequestration  is  ei- 
ther conventional  or  judicial.— 
C.  N.  1956. 

SECTION  I. 

Of  Conventional  Sequestration, 

1818.  Conventional  seques* 
tration  is  the  deposit  made  by 
two  or  more  persons  of  a  thing 
in  dispute,  in  the  hands  of  a 
third  person  who  obliges  him- 
self to  restore  it  after  the  ter- 
mination of  the  contest,  to  the 
person  to  whom  it  may  be  ad- 
judged.-C.  N.  1056. 

1819.  Sequestration  is  not 
essentially  gratuitous.  It  is  in 
other  respects  subject  to  the 
rules  generally  applicable  W) 
simple  deposit,  when  these  are 
not  inconsistent  with  the 
articles  of  this  chapter.— C.  N. 
19OT,  1958. 

1820.  Sequestration  may 
have  for  its  object  Immoveable 
as  well  as  moveable  property.— 
C.  N .  1959. 

1821.  The  sequestrator  can- 
not be  discharged  until  the 
termination  of  the  contestation, 
unless  it  is  by  the  consent  of 
all  the  parties  interested,  or  by 
the  court  for  sufficient  cause.— 
C.  N.  1960. 

1822.  When  the  sec^uestra- 
tion  is  not  gratuitous  it  is  as- 
similated to  the  contract  of 
lea^ie  and  hire,  and  the  obli- 
gations of  the  sequestrator  for 
the  safe  keeping  of  the  thing 
are  the  same  as  those  of  the 
lessee. 

SECTION  II. 

Of  Judicial  Sequestration, 

1828.   Sequestration  or   de-  • 
posit  may  take  place  by  judicial 
authority : 


232 


I>SP08IT« 


1 .  Of  moveable  property  seiz- 
ed under  process  of  attacnment 
or  taken  in  execution  of  a 
judgment ; 

2.  Of  moneT  or  other  things 
tendered  and  deposited  by  a 
debtor  in  a  suit  pending  *. 

3.  The  court  or  the  judge  up- 
on application  by  the  interest- 
ed party  may,  according  to 
circumstances,  order  the  seques- 
tration of  a  thing,  moveable  or 
immoveable,  concerning  the 
property  or  possession  of  which 
two  or  more  persons  are  in 
litigation.— C.  N.  1981 ;  60  V.  c. 

■  50,  s.  27 ;  C.  C.  P.  «80.  713,  800, 
864,  051. 

1824.  The  sequestration 
mav  also  take  place  by  judicial 
autnority  in  the  following  cases 
specified  in  this  code  : 

1.  When  the  usufructuarv 
cannot  give  security  as  speci- 
fied in  article  465. 

2.  When  the  substitute  is  put 
in  possession  under  article  055. 

1825.  The  guardian  or 
sequestrator  appointed  by  judi- 
cial authority  is  bound  to  apply 
to  the  safe-keeping  of  the 
things  seized  the  care  of  a 
prudent  administrator.  He  is 
subject  to  the  duties  and  oblig- 
ations imposed  upon  the 
guardians  in  seizures  under  exe- 
cution.—60  V.  c.  60,  s.  28.  He 
is  bound  to  produce  the  things 
either  for  the  purpose  of  being 
sold  in  duft  course  of  law  or  to 
be  delivered  to  the  party  en- 
titled to  them  under  the  jUdg> 
menc  of  the  court. 

He  is  also  bound  to  render  an 
accounc  of  his  administration 
when  judgment  is  rendered  in 
the  cause,  and  as  often  as  is 
ordered  by  the  court  or  the 
judge  during  its  pendency. 
•  He  is  entitled  to  be  paid,  by 
the  party  seizing,  such  com- 
pensation as  is  fixed  by  law  or 


by  the  court  or  the  Judge,  un- 
less he  has  been  prevented  by 
the  party  on  whom  the  seizure 
is  made.— C.  N.  1962  ;  60  V.  c. 
50,  s.  28. 

1825a.  If  among  the  things 
sequestrated  some  are  consum- 
able or  perishable,  the  seques- 
trator may  cause  them  to  be 
sold,  upon  observing  the  for- 
malities prescribed  for  the  sale 
of  moveable  property  under 
execution.-  60  V.  c.  50,  s.  20. 

18256.  If  the  thing  seques- 
trated consist  in  a  right  of  en- 
joyment, the  sequestrator,  if 
there  is  no  conventional  lease, 
is  bound  to  give  out  the  lease 
by  auction.— 7W<i. 

1826.  The  thing  sequestrated 
cannot  be  leased  directly  nor 
indirectly  to  any  of  the  parties 

n  the  contest  concerning  it. 

1826a.  Repairs  or  other 
necessary  expenditure,  cannot 
be  made  upon  the  premises 
sequestrated  without  the 
authorization  of  the  court  or  of 
the  judge  upon  petition  of 
which  the  parties  have  received 
notice.— 60  V.  c.  50,  s.  80. 

1827.  The  sec^uestrator  ap- 
pointed by  judicial  authority, 
to  whom  the  thing  has  been  de- 
livered, is  subject  to  all  the 
obligations  which  attach  to 
conventional  sequestration.  — 
C.  N.  1963. 

1827a.  A  sequestrator  is 
discharged  by  law,  upon  his  de- 
livering the  property  seques- 
trated vo  the  party  named  in 
the  judgment.— 60  V.  a  60,  s. 
31. 

1828.  The  judicial  seques- 
trator may  obtam  his  discharge 
after  the  lapse  of  three  years, 
unless,  for  special  reasons,  the 
court  has  continued  his  func- 
tions beyond  that  period. 

He  may  also  be  discharged  by 


1854.  Br^ry  narrltd  pardon  doing  bmsin- 
••ft  as  a  trad«ri  whttier  alone  or  In 
partnership  with  others t  ehall  be  bound 
under  the  aboTO  Hentloned  penaltlett  to 
register »  in  the  off  lee  of  the  prothono* 
tary  of  the  Superior  Court  of  the  diatr* 
let  at  whetein  aueh  buelneaa  la  earried 
on I  within  sixty  days  from  the  date  of 
her  marriage I  a  declaration  in  writing 
stating  if  he  is  under  covnunlty  or  la 
separate  as  to  property;  in  case  of  a 
coamunity  of  property^  if  by  contract 
of  narrlagCi  and  in  case  of  separation 
of  property,  if  by  aarrlage  contract  ot 
by  judgment;  if  by  marriage  contract, 
the  de&laration  shall  mention  the  date, 
the  name  of  the  notary  before  whom  the 
deed  was  passed  and  the  domicile  of  tha 
latter  when  the  contract  was  made;  and, 
if  by  judgment,  the  deilaratlon  shall 
mention  the  number  of  the  case,  the 
date  of  the  judgment  and  the  name  of 
the  district  In  which  the  judgment  was 
rendered. 

The  prothonotary  of  each  district 
shall  keep  a  register  ttr   this  purpose.  * 
2  Bdw.  Til  Cap.  58. 
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a  partner  until  a  new  declar- 
ation has  been  made  and  filed 
as  aforesaid,  stating  the  alter- 
ation in  the  partnership.  . 
1886.  Any  partner,  although 
not  mentioned  in  the  declar- 
ation, may  be  sued  jointly  and 
severally  with  the  partners 
mentioned  therein,  or  the  latter 
may  be  sued  alone,  and,  if  judg- 
ment be  recovered  against 
them,  any  other  partner  or 
partners  may  be  sued  on  the 
original  cause  of  action  on 
which  such  judgment  was 
rendered. 

1837.  When  persons  are 
associated  as  partners  in  Lower 
Canada  for  any  of  the  purposes 
mentioned  in  article  18^«  and 
no  declaration  has  been  filed  as 
aforesaid,  any  action  which 
might  be  brought  against  all 
the  members  of  the  partner- 
ship, may  also  be  Drought 
against  any  one  or  more  of 
them,  as  carrying  on  or  as 
having  carried  on  trade  jointly 
with  others,  without  naming 
such  others  in  the  writ  or  de- 
claration, under  the  name  and 
style  of  their  partnership  firm  ; 
and  if  judgment  be  recovered 
against  him  or  them,  any  other 
partner  or  partners  may  be 
sued  jointly  or  severally  on  the 
original  cause  of  action  on 
which  such  judgment  has  been 
rendered ;  but  when  any  such 
action  is  founded  on  an  oblig- 
ation or  instrument  in  writing 
in  which  all  or  any  of  the  part- 
ners bound  by  it  are  named, 
then  all  the  partners  named 
therein  must  be  made  parties 
to  such  action. 

1838.  The  service  of  sum- 
mons or  process,  for  any 
claim  or  demand  founded 
upon  any  liability  of  an  exist- 
ing partnership,  at  the  office 
or  place  of  business    of    such 


partnership  within  the  pro^ 
viuce  of  Cfanada,  has  the  same 
effect  as  a  service  made  upon 
the  members  of  such  partner- 
ship personally,  and  any  judg- 
ment rendered  against  any 
member  of  such  existing  part- 
nership, for  a  partnership  debt 
or  liabilitv,  may  be  enforced  by 
process  of  execution  against  the 
partnership  property  In  the 
same  manner  as  if  the  judg- 
ment had  been  rendered 
Against  the  partnership.  — 
C.  C.  P.,  122,  139. 

CHAPTER  SECOND. 

OF  THE  OBLIGATIONS  AND 
RIGHTS  OF  PARTNERS  AMONG 
THEMSELVSa 

1830.  Each  partner  is  a 
debtor  to  the  partnership  for 
all  that  he  has  agreed  to  con- 
tribute to  it. 

When  such  contribution  con- 
sists of  a  certain  thing  and  the 
partnership  is  evicted  of  it,  the 
partner  is  subject  to  war- 
ranty in  the  same  manner  as 
a  seller  is  in  favor  of  the  buyer. 
— C.  N.  1845  ;  C.  C.  1508  et  s. 

1840.  A  partner  who  fails 
to  pay  any  sum  of  money  which 
he  nas  agreed  to  contribute  to 
the  partnership  is  liable  for 
interest  on  such  sum  from  the 
day  of  his  default. 

He  is  also  liable  for  interest 
upon  any  sum  t>aken  by  him 
from  the  partnership  fui^ds 
for  his  particular  benefit,  from 
the  day  that  he  has  withdrawn 
it.-C.  C.  1846. 

1841.  The  provisions  con- 
tained in  the  last  two  preceding 
articles  are  without  prejudice 
to  the  rights  of  the  other  part- 
ners to  damages  against  the 
partner  in  default,  and  to  obtain 
a  dissolution  of  the  partnership, 


^  "  1S346.  1.  Whenever  any  person  or  persons  make  use 
r-  ®  in  business  of  the  name  of  another  person,  the  contracts^ 
agreements,  notices,  advertisements,  signs,  bills  of  exchange, 
promissory  notes,  endorsements,  cheques,  orders  for  money 
or  goods,  bills  of  parcels,  receipts  and  letters,  which  they 
make,  publish,  sign  or  issue  under  such  name  in  the  course 
of  business,  shall  bear,  after  such  name,  the  word  :  ^^  register* 
ed  ",  or  an  abbreviation  thereof. 

2.  Any  person  committing  an  infringement  of  the  provisions 
of  this  article  is  liable  to  the  penalty  prescribed  by  article  5639 
of  the  Be  vised  Statutes,  which  penalty  may  be  recovered 
in  the  manner  therein  provided." 
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according  to  the  rules  con- 
tained in  the  title  Of  Obliga- 
tions  and  in  article  1896. 

1942.  A  partner  cannot 
carry  on  privately  any  business 
or  adventure  which  deprives 
the  partnership  of  a  portion  of 
the  skill,  industry,  or  capital, 
which  he  is  bound  to  employ 
therein.  If  he  do  so,  he  is 
obliged  to  account  to  the  part- 
nership for  the  profits  of  such 
business.— G.  N.  1847. 

1848.  When  a  partner  is 
creditor  individual  I  y  of  a  person 
who  is  also  indebted  to  the  part- 
nership, and  both  debts  are  ac- 
tually payable,  the  imputation 
of  any  payment  received  by  him 
from  the  debtor,  is  made  upon 
both  debts  in  proportion  to 
their  respective  amounts, 
although  by  the  receipt,  he 
may  have  Imputed  it  upon  bis 
private  debt  only  ;  but  if  by 
the  receipt  he  impute  the  pay- 
ment wholly  upon  the  partner- 
ship debt,  such  impu  tint  ion  is 
to  be  maintained.— C.  N.  1848. 

1844. — When  a  partner  has 
been  paid  his  full  share  of  a  debt 
due  to  the  partnership,  and  the 
debtor  becomes  insolvent,  such 
partner  is  obliged  to  return  to 
the  partnership  what  he  has 
received,  although  he  may  have 

given  a  discharge  speciallv  for 
i8part.-C.  N.  1849. 

1845.  Each  partner  is  liable 
to  the  partnersnip  for  damages 
caused  by  his  fault.  He  cannot 
set  up  in  compensation  of  such 
damages  the  profits  which  the 
partnership  has  derived  from 
nis  industry  in  other  affairs.— 
C.  N.  1850. 

1846.  A  cert  1  in  and  deter- 
minate thing  which  does  not 
consume  by  use,  and  of  which 
the  enjoyment  only  is  contrib- 
uted to  the  partnership,  is  at 


the  risk  of  the  partner  who  is 
the  owner  of  it. 

Things  which  consume  by 
use  or  deteriorate  by  keeping, 
or  which  are  intended  to  be 
sold,  or  are  contributed  to  part- 
nership at  a  fixed  valuation, 
are  at  the  risk  of  the  partner- 
ship.-C.  N.  1851  ;  C.  C.  1893. 

1847.  A  partner  has  a  right 
against  the  partnership  not 
only  to  recover  money  disbursed 
by  him  for  it,  but  also  to  be  in- 
demnified for  obligations  con- 
tracted by  him  in  good  faith  in 
the  business  of  the  partnership, 
and  for  the  risks  inseparable 
from  his  management.— C.  N. 
1852. 

1848.  When  there  is  no 
agreement  concerning  the 
shares  of  the  partners  in  the 
profits  and  losses  of  the  part- 
nership, they  share  equally.— 
C.  N.  1853. 

1849.  A  partner  charged 
with  the  management  of  the 
business  of  the  partnership  by 
a  special  clause  m  the  contract, 
may  perform  all  acts  connected 
with  his  management,  not- 
withstanding the  opposition  of 
the  other  partners,  provided  he 
act  without  fraud. 

Such  power  of  management 
cannot  be  revoked  without 
sufficient  cAuse  while  the  part- 
nership continues  ;  but  ^  if  the 
power  be  given  by  an  instru- 
ment posterior  to  the  contract 
of  partnership,  it  is  revokable 
in  the  same  msnner  as  a  simple 
mandate. — C.  N.  1856. 

1K50.  When  several  of  the 
partners  are  charged  with  the 
management  of  the  business  of 
the  partnership  generally,  and 
without  a  provision  that  one  of 
them  shall  not  act  without  the 
others,  each  of  them  may  act 
separately  ;  but  if  there  be  such 
a  provision,  one  of  them  cannot 


236 


PABtNSRsai^. 


act  in  the  absence  of  the  others, 
although  it  be  impossible  for 
the  latter  to  join  in  the  act.— 
C.  N.  1857, 1858. 

1851.  If  there  be  no  special 
stipulation  as  to  the  manage- 
ment of  the  business  of  the 
partnership,  the  following  rules 
apply  :— 

1.  The  partners  are  presumed 
to  have  mutually  given  to  each 
other  a  mandate  for  the  man- 
agement, and  whatever  is  done 
by  one  of  them  binds  the  others; 
saving  the  right  of  the  latter, 
together  or  separately,  to  object 
to  anv  act  before  it  is  con- 
cluded ; 

2.  Each  partner  may  use  the 
things  belonging  to  the  part- 
nership, provided  he  apply 
them  to  their  customary  and 
destined  use,  and  that  he  do 
not  use  them  against  the 
interest  of  the  partnership,  or 
in  a  manner  to  prevent  his  co- 
partners from  making  use  of 
them  according  to  their  right  : 

3.  Each  partner  may  compel 
his  co-partners  to  bear  with 
him  the  expenses  which  are 
necessary  for  the  preservation 
of  the  property  of  the  partner- 
ship ; 

4.  One  of  the  partners  cannot 
make  alrerations  in  the  im- 
moveable property  of  the  part- 
nership without  the  consent  of 
the  others,  although  he  should 
establish  that  such  alterations 
are  advantageous.— C.  N.  1859. 

1852.  A  partner  who  has  no 
right  of  management  cannot 
alienate  or  otherwise  dispose  of 
anything  which  belongs  to  the 
partnersliip  ;  saving  the  rights 
of  third  persons  as  hereinafter 
declared.— C.  N.  1860. 

1853.  Each  partner  ma3% 
without  the  consent  of  his  co- 
partners, associate  with  him- 
aelf  a  third  person  in  the  share 


he  has  in  the  partnership.  He 
cannot  without  such  consent 
associate  him  in  the  partner- 
ship.—C.  N.  1881. 


CHAPTER  THIRD. 


OF  THE  UBLIOATIONS  OF  PART- 
NERS TOWARD  THIRD  PER- 
SONS. 

1854.  Partners  are  hot 
jointly  and  severally  liable  for 
the  debts  of  the  partnership. 
They  are  liable  to  the  creditor 
in  equal  shares,  although  their 
shares  in  the  partnership  may 
be  unequal. 

This  article  does  not  apply 
in  commercial  partnerships.— 
C.  N.  1862,  1863;  C.  C.  1105. 
1873. 

1855.  A  stipulation  that 
the  obligation  is  contracted  for 
the  partnership  binds  only  the 
partner  contracting  when  he 
acts  without  the  authority, 
express  or  implied,  of  his  co- 
partners ;  unless  the  partner- 
ship is  benefited  by  his  act,  in 
which  case  all  the  partners  are 
bound.- C.  N.  1864. 

1856.  The  liabilities  of  part- 
ners for  the  acts  of  each  other 
are  subject  to  the  rules  con- 
tained in  the  title  Of  Mandate^ 
when  not  regulated  by  any 
article  of  this  t  itle. 


CHAPTER  FOURTH. 


OF    THE    DIFFEhENT    KINDS 
PARTNERSHIPS. 


OF 


1857.  Partnerships  are 
either  universal  or  particular  ; 

They  are  also  either  civil  or 
commercial.— C.  N.  1835. 
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SECTION  I. 
Of  UtiiverscU  Partnerahipa, 

■  1858.  UniTersal  partnership 
may  be  either  of  all  the  pro- 
perty or  of  all  the  gains  of  the 
partner8.-~C.  N.  1836. 

1869.  In  universal  partner- 
ship of  property,  all  the  pro- 
perty of  the  partners,  moveable 
and  Immoveable,  and  all  their 
gains,  as  well  present  as  future, 
are  put  in  common.— C.  N. 
1837. 

180O.  Parties  contracting  a 
universal  partnership  are  pre- 
sumed to  intend  only  a  partner- 
ship of  gains,  unless  the  con- 
trary is  expressly  stipulated.— 
C.  N.  1830. 

1861.  In  a  universal  part- 
nership of  gains  is  included  all 
tJhiat  the  partners  acquire  by 
their  industry  in  whatever 
employment  they  are  engaged 
during  the  continuance  of  the 
pariner«hip.  The  moveable 
property  and  the  enjoy- 
ment of  the  immoveables  pos- 
sessed by  the  partneis  at  the 
date  of  the  contract  are  also 
Included  ;  but  the  immoveables 
tbeinselves  are  not  included.— 
C.  N.  1838. 

SECTION  II. 


Of  Particular  Partnerships. 

1862.  Particular  partner- 
dfaips  are  those  whicn  apply 
only  to  certain  determinate  ob- 
jects.-A  partnership  contracted 
for  a  single  enterprise  or  for  the 
exercise  of  any^aA  or  profession 
ifl-akK)  a  particular  partnership. 
-^.  N;  Wll,  1842. 


SECTION   III. 

Of  Commercial  Partnerahipa. 

1868.  Commercial  partner- 
ships are  those  which  are  con- 
tracted for  carrying  on  any 
trade,  manufacture  or  other 
business  of  a  commercial  na- 
ture, whether  general  or  limited 
to  a  special  branch  or  adven- 
ture. All  other  partnerships 
are  civil  partnerships. 

1864.  Ck)mmercial  partner- 
ships are  divided  into : 

1.  General  partnerships : 

2.  Anonymous  partnerships; 

3.  Partnerships  en  comman- 
dite,  or  limited  partnerships ; 

4.  Joint  stock  companies. 
They   are   governed    by   the 

rules  common  to  other  partner- 
ships, when  these  are  not  incon- 
sistent with  the  rules  contained 
in  this  section,  and  with  the 
laws  and  usages  specially  ap- 
plicable in  commercial  matters. 
-C.  N.  1873 ;  C.  C.  1854. 

§  I. —O f  Oeneral  Partnerships. 

1865.  General  partnerships 
are  those  contractea  for  the  pur- 
pose of  carr>'ing  on  business 
under  a  collective  name  or  firm 
consisting  ordinarily  of  the 
names  of  the  partners  or  of  one 
or  more  of  them,  all  of  whom 
are  jointly  and  severally  liable 
for  the  obligations  of  the  part- 
nership. 

1866.  The  partners  may 
make  such  stipulations  among 
themselves  con  eming  their 
respective  powers  in  the  man- 
agement of  the  partnership 
business  as  they  see  fit,  but  witn 
I'ef^pect  to  thira  persons  dealing 
wiOi  them  m  good  faith,  each 

Earth  er  -hasan  mi  pi  led  power  to 
ind  the.  partnership  for  all  ob- 
ligations contfacieain  its  name 
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and   in   its  general  coarse  of 
dealing  and  business. 

1867.  The  partners  are  liable 
for  obligations  contracted  by 
one  of  them,  in  his  own  name, 
only  when  the  obligation  is  for 
objects  which  are  in  the  usual 
course  of  dealing  and  business 
of  the  partnership,  or  are  ap- 
plied to  its  use. 

1868.  Dormant  or  unknown 
partners  are,  during  the  con- 
tinuance of  the  partnership, 
subject  to  the  same  liabilities 
toward  third  persons  as  ordi- 
nary partners  under  a  collective 
name.— C.  C.  1900,  s.  5. 

1860.  Nominal  partners,  and 
persons  who  give  reasonable 
cause  for  the  belief  that  they 
are  partners,  although  not  so  in 
fact,  are  liable  as  such  to  third 
parties  dealing  in  good  faith 
under  that  belief.— C.  C.  1730. 

§  2.— (y  AnonymotLS  Partner- 
ships. 

1870.  In  partnerships  hav- 
ing no  name  or  firm,  whether 
they  are  general  or  confined  to 
a  single  ooject  or  adventure,  the 
partners  are  subject  to  the  same 
liabilities  in  favor  of  third  per- 
sons as  in  ordinary  partnerships 
under  a  collective  name. 

§  Z.—Ot  Partnerships  en  com- 
mandite or  Limited  Partner- 
ships, 

1871.  Partnerships  en  com- 
mandite^ or  limited  partner- 
ships, for  the  transaction  of  any 
mercantile,  mechanical,  or 
manufacturing  business,  other 
than  the  business  of  banking 
and  of  insurance,  may  be  form- 
ed under  the  statute  intituled  : 
An  Act  Respecting  Limited 
Partnerships.^ 

1872.  Such  partnerships  con- 


sist  of  one  or  more  persons  call- 
ed general  partners,  and  of  one 
or  more  persons  who  contribute 
in  cash  payments  a  specific  sum 
or  capital  to  the  common  stock 
and  who  are  called  special  part- 
ners. 

1878.  The  general  partners 
are  jointly  and  severally  respon- 
sible in  the  same  manner  as  or- 
dinary partners  under  a  collec- 
tive name  ;  but  special  iiartners 
are  not  liable  for  the  debts  of 
the  partnership  beyond  the 
amount  contributed  by  them  to 
the  capital. 

1874.  The  general  partners 
only  can  be  authorized  to  trans- 
act business  and  sign  for  the 
partnership,  and  to  bind  the 
same. 

1876.  Persons  contracting 
limited  partnerships  are  bound 
to  make  and  severally  sign  a 
certificate  containing : 

1.  The  name  or  firm  of  the 
partnership ; 

2.  The  general  nature  of  the 
business  to  be  carried  on ; 

3.  The  names  of  all  the  gen- 
eral and  special  partners,  dis- 
tinguishing which  are  general 
and  which  special,  and  their 
usual  place  oi  residence ; 

4.  The  amount  of  capital 
stock  contributed  by  each  spe- 
cial partner ; 

6.  The  period  at  which  the 
partnership  commences  and 
that  of  its  termination. 

Such  certificate  is  to  be  made, 
filed  and  recorded  in  the  form 
and  manner  prescribed  in  the 
statute  specified  in  article  1871. 

1876.  The  partnership  Is  not 
deemed  to  be  formed  until  the 
certificate  is  made,  filed  and  re- 
cordedj  as  indicated  in  the  last 
precedmg  article. 

1877.  If  any  false  statement 
be  made  in  the  certificate,  all 
the  persons  interested  in  the 
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tkartnership  are  liable  for  its  ob- 
ligations, m  the  same  manner 
as  ordinary  partners  under  a 
collective  name. 

1 878.  In  case  of  any  renewal 
or  continuance  of  the  partner- 
ship beyond  the  time  originally 
fixed  for  its  duration,  a  certifi- 
cate thereof  must  be  made, 
filed  and  recorded  in  the  man- 
ner required  for  the  original 
formation.  Any  partnership 
otherwise  renewed  or  con- 
tinued is  deemed  a  general 
partnership. 

1879.  Every  alteration  in 
the  name  of  the  general  part- 
ners, in  the  nature  of  the  busi- 
ness, or  in  the  capital  or  shares, 
or  in  any  matter,  other  than 
the  name  of  the  special  part- 
ners, specified  in  the  original 
certificate,  is  deemed  a  dissolu- 
tion of  the  partnership  ;  and  if 
it  be  carried  on  after  such  alter- 
ation, it  is  deemed  a  general 
partnership,  unless  renewed  as 
a  limited  partnership  in  the 
manner  provided  in  the  last 
preceding  article.— C.G.  1892, 8.9. 

1880.  The  business  of  the 
partnership  is  to  be  conducted 
under  a  partnership  name  or 
firm,  in  wliich  the  name  of  the 
(general  partners  only,  or  of  one 
or  more  of  them,  is  used  ;  and 
if  the  name  of  a  special  part- 
ner be  used  in  the  firm  with 
his  privity,  he  is  deemed  a 
general  partner. 

1881.  Suits  in  relation  to 
the  business  of  the  partnership 
may  be  brouf^ht  and  conducted 
by  and  agamst  the  general 
partnerM,  in  the  same  manner 
as  if  there  were  no  special  part- 
ners. 

1882.  No  part  of  the  sum 
which  any  special  partner  has 
contaributed  to  the  capital  stock 
can  be  .withdrawn  by  him  or 
paid  of  transferred  to  him  in 


the  form  of  dividends,  profits 
or  otherwise,  during  the  con- 
tinuance of  the  partnership ; 
but  he  may  annually  receive 
lawful  interest  on  the  sum  so 
contributed  by  him,  if  the  pay- 
ment of  such  interest  do  not 
reduce  the  original  amount  of 
the  capital  and  he  may  also 
receive  his  portion  of  the 
profits. 

1883.  If  by  the  payment  of 
interest  or  supposed  profits  the 
original  capital  be  reduced,  the 
partner  receiving  the  same  is 
bound  to  restore  the  amount 
necessary  to  make  good  his 
share  of  the  deficient  capital 
with  interest. 

1884.  A  special  partner 
may,  from  time  to  time,  ex- 
amme  into  the  state  and  pro- 
gress of  the  afTairs  of  the  part- 
nership, and  may  advise  as  to 
its  management ;  but  he  can- 
not transact  any  business  on 
account  of  the  partnership,  nor 
be  employed  by  it  as  agent, 
attorney  or  otherwise.  If  he 
act  in  contravention  of  the  pro- 
visions of  this  article,  he  is 
deemed  a  general  partner. 

1885.  The  general  partners 
are  liable  to  account  to  each 
other  and  to  the  special  part- 
ners for  the  management  of  the 
business  of  the  partnership,  in 
the  same  manner  as  ordinary 
partners  under  a  collective 
name. 

1880  In  case  of  the  insol- 
vency or  bankruptcy  of  the 
partnership,  no  special  part- 
ner is  allowed,  under  any  cir- 
cumstances, to  claim  as  a 
creditor,  until  the  claims  of 
all   the  other  creditors  of  the 

Sartnership   have    been   satis- 
ed. 

1887.  No  dissolution  of  the 
partnership  by  the  acts  of  the 
parties   can    take    place    pre- 
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viously  to  the  time  spedfled  in 
the  certificate  of  ics  formation, 
or  the  certificate  of  its  renewal, 
until  notice  of  such  dissolution 
has  been  filed  and  published  in 
the  manner  provided  in  the  act 
Bi)ecified  in  article  1871. 

1888.  Partnerships  for  the 
business  of  banking  are  regu- 
lated by  special  acts  of  incor- 
poration, and  by  the  federal  act 
respecting  banks  and  banking. 
— R.  S.  Q.,  e^l ;  B.  S.  C,  c. 
120;  C.  C.  367. 

S  i.— Of  Joint  Stock  Companies. 

1889.  Joint  stock  companies 
are  formed  either  under  the 
authority  of  a  royal  charter,  or 
of  an  act  of  the  legislature, 
and  are  governed  by  its  provi- 
sions ;  or  chev  are  formed  with- 
out such  authority,  and,  in  the 
latter  case,  are  subject  to  the 
same  general  rules  as  partner- 
ships under  a  collective  name, 
—a  C.  353,  371,  373a,  1892,  s.  10. 

1890.  The  names  of  the  part- 
ners or  stockholders  do  not 
appear  in  joint-stock  com- 
pinies,  which  are  generally 
known  under  an  appellation  in- 
dicating the  object  of  their 
formation.  The  business  is 
carried  on  by  directors  or  other 
mandataries,  who  are  appoint- 
ed from  time  to  time,  according 
to  the  rules  established  for  the 
governance  of  such  companies 
respectively. 

1891.  Any  seven  or  more 
persons  may  in  like  manner 
associate  themselves  together 
for  the  purpose  of  carrying  on 
any  labor,  trade,  or  business, 
except  the  working  of  mines, 
minerals,  or  quarries,  and  the 
business  of  banking  or  insur- 
'ance.  in  conformity  with  the 
provisions  of  the  act  of  1865,  in- 
tituled An  act  to  atfihorisse  the 


formation  of  companies  or  co- 
operative assodcUions  for  the 
purpose  of  carrying  on,  in  com- 
mon, any  trade  or  husiness. 

The  formation  and  govern- 
ance of  joint-stock  comi>anie8 
and  corporations  for  particular 
objects  are  providea  for  by 
special  statutes. 

CHAPTER  FIFTH. 

OP  THK  DISSOLUTION  OF    PART- 
NBRSHIP. 

1892.  Partnership  is  dis- 
solved :— 

1.  By  the  efflux  of  time  ; 

2.  By  the  extinction  or  loss  of 
the  partnership  property ; 

3.  By  the  accomplishment  of 
the  business  for  which  it  was 
contracted ; 

4.  By  bankruptcy  ; 

5.  By  the  death  of  one  of  the 
partners  ; 

6.  By  the  civil  death,  or  inter- 
diction, or  bankruptcy,  of  one 
of  the  partners  ; 

7.  By  the  will  of  one  or  more 
of  the  partners  not  to  continue 
the  partnership,  according  to 
articles  1805  and  1806 ; 

8.  By  the  business  of  the  part- 
nership becoming  impossible  or 
unlawful. 

Limited  partnerships  are  also 
determinea  by  the  causes  de- 
clared in  article  1870,  to  which 
article  the  causes  of  dissolution 
declared  in  the  above  para- 
gpraphs  6  and  6  are  subjected. 

The  causes  of  dissolution  de- 
clared in  paragraphs  5, 6, 7  do  not 
apply  to  joint  stock  companies 
formed  under  the  authority  of  a 
royal  charter  or  of  an  act  of  the 
legislature.— G.  N.  1866. 

Commercial  partnerships  are 
also  termioated  by  judgment 
maintaining,  at  the  instance  of 
a  creditor  of  one  of  the  partners. 
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the  seizure  of  such  partner's 
share  in  the  stock  of  partner- 
ship, or  at  the  instance  of  one  of 
the  partners  after  such  seizure. 
— eo  v.,  c.  50,  sec.  32 ;  C.  C.  P. 
088. 

1893.  W^hen  one  of  the  part- 
ners has  promised  to  put  in 
common  the  property  in  a  thing, 
the  loss  of  such  tnins  before 
the  contribution  of  it  has  been 
made,  dissolves  the  partnership 
with  respect  to  all  the  partners. 

The  partnership  is  equally 
dissolved  by  the  loss  oi  the 
thing  when  only  the  enjoyment 
of  it  is  put  in  common,  and  the 
property  of  the  thing  remains 
with  the  partner. 

But  the  partnership  is  not 
dissolved  by  the  loss  of  the 
thing  of  which  the  property  has 
already  been  brought  into  the 
partnership  ;  unless  such  thing 
constitutes  the  whole  capital 
stock  of  the  partnership  or  is  so 
important  a  part  of  it  that  the 
business  of  the  partnership 
cannot  be  carried  on  without  it. 
-C.  N.  1867. 

1894.  It  may  be  stipulated 
that  in  case  of  the  death  of  one 
of  the  partners,  the  partnership 
shall  continue  with  his  legal  re- 
presentative, or  only  between 
the  surviving  partners.  In  the 
latter  case,  the  representative 
of  the  deceased  partner  is  en- 
titled to  a  division  of  the  part- 
nership property,  only  as  it  ex- 
ists at  the  time  of  the  partner*s 
death.  He  cannot  claim  the 
benefit  of  any  transaction  sub- 
sequent thereto,  unless  such 
transaction  is  a  necessary  con- 
sequence of  something  done  be- 
fore the  death  occurred.— C.  N. 
1868. 

1895.  Those  partnerships 
only  which  are  not  limited  as  to 
duration  can  be  dissolved  at  the 
will  of  an^  one  pf  the  partners, 


by  a  notice  to  all  the  others  of 
his  renunciation.  Such  renun- 
ciation must  be  in  good  faith, 
and  not  made  at  a  time  unfav- 
orable for  the  partnership.— 
C.  N.  1869 ;  C.  G.  1833. 

1896.  The  dissolution  of  a 
partneiship  limited  as  to  dura- 
tion, may  be  demanded  by  one 
of  the  partners  before  the  ex- 
piration of  the  stipulated  term, 
upon  just  cause  shown,  or  when 
another  partner  fails  to  fulfil 
his  engagement,  or  is  guilty  of 
gross  misconduct,  or  from  habi- 
tual infirmity  or  physical  im- 
possibility is  unable  to  attend 
to  the  business  of  the  partner- 
ship, or  when  his  condition  and 
status  are  essentially  changed, 
and  in  other  cases  of  a  like 
nature.— C.  N.  1871 ;  C.  C.  1841. 

1896a.  If  a  partnership  be 
dissolved  or  a  judicial  demand 
be  made  for  such  dissolution, 
the  court  or  the  judge,  upon  the 
demand  of  one  of  the  partners, 
after  notice  given  to  the  others, 
has  power  to  appoint  one  or 
more  liauidators. 

The  liquidators  so  appointed 
must  be  sworn  to  well  and 
faithfully  perform  the  duties  of 
their  ofilce. 

They  immediately  give  notice 
of  their  appointment  by  an  ad- 
vertisement to  that  effect 
published  in  the  Quebec  Offi- 
cial Gazette,  and  in  two 
newspapers,  one  in  the  French 
and  the  other  in  the  English 
language,  published  at  the  place 
of  business  of  the  partnership 
or  at  the  nearest  place,  and  in 
such  other  manner  as  tne  court 
or  judge  may  prescribe. 

They  become  plena  Jure 
seized  of  the  assets  of  the  part- 
nership for  the  purposes  of  the 
liquidation ;  they  furnish  the 
security  prescribed  by  the  court 
or  judge,  and  are  in  all  resp^tQ 
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subject  to  the  summary  juris- 
diction of  such  court  or  judge. 

They  possess  all  the  powers 
and  are  subjected  to  all  the  ob- 
ligations of  judicial  sequestra- 
tors, with  the  exception  of  the 
putting  into  possession,  which 
IS  done  without  the  intermedi- 
ary of  a  bailiff. 

Acts,  exceeding  those  of  ad- 
ministration, cannot  be  per- 
formed by  the  liquidators  with- 
out the  consent  of  all  the  part- 
ners, and  in  default  of  such  con- 
sent, only  with  the  approval  of 
the  court  or  judge,  after  pre- 
vious notice  to  the  members  of 
the  partnership. 

The  remuneration  of  the  liqui- 
dators is  fixed  by  the  court  or 
judge. 

Proceedings  respecting  the 
appointment  of  liquidators  and 
the  performance  of  the  duties 
of  their  office  are  summary. 

Provisional  execution  takes 
place  notwithstanding  the  ap- 
peal, saving  the  right  of  the 
court  to  which  the  cause  is 
taken  in  appeal  to  summarily 
suspend  such  execution. 

Two  judges  of  the  court  seized 
of  the  appeal  may  also  give  such 
order  for  suspension  after  no- 
tice to  the  adverse  party.— 
R.  S.  Q.  5822. 

CHAPTER  SIXTH. 

OF    THE    EFFECTS    OF    DISSOLU- 
TION. 

1807.  The  mandate  and 
powers  of  the  partners  to  act 
for  the  partnership  cease  with 
its  dissolution,  except  for  such 
acts  as  are  a  necessary  conse- 
quence of  business  already  be- 
gun ;  nevertheless  whatever  is 
done  in  the  usual  course  of  deal- 
ing and  business  of  the  part- 
nership, by  a  partner  acting  in 
gOo4  iHitH  an()  ii;  ignorance  of 


the  dissolution,  binds  the  other 
partners,  in  the  same  manner 
as  if  the  partnership  still  sub- 
sisted. 

1808.  Upon  the  dissolution 
of  the  partnership,  each  part- 
ner or  nis  legal  representative 
may  demand  of  his  copartners 
an  account  and  partition  of  the 
property  of  the  partnership; 
sucn  partition  to  oe  made  ac- 
cording to  the  rules  relating  to 
the  partition  of  successions,  in 
so  far  as  they  can  be  made  to 
apply. 

Nevertheless,  in  commercial 

gartnerships  these  rules  are  to 
e  applied  onlv  when  they  are 
consistent  witn  the  laws  and 
usages  specially  applicable  in 
commercial  matters.  —  C.  N. 
1872 ;  C.  C.  689  et  s. ;  C.  C.  P. 
1037  et  s. 

1800.  The  property  of  the 
partnership  is  to  oe  applied  to 
the  payment  of  the  creditors  of 
the  firm,  in  preference  to  the 
separate  creditors  of  any  part- 
ner ;  and  in  case  such  property 
be  found  insufficient  for  the 
purpose,  the  private  property  of 
the  partners,  or  of  any  one  of 
them  is  also  to  be  applied  to 
the  payment  of  the  deots  of  the 
partnership  ;  but  only  after  the 
payment  out  of  it,  of  the  sepa- 
rate creditors  of  such  partners 
or  partner  respect ively.~C.  0. 
1991. 

lOOO.  The  dissolution  of  a 
partnership  by  the  terms  of  the 
contract,  of  the  voluntary  act 
of  the  partners,  or  by  the  ex- 
piration of  time  or  by  the  death 
or  retirement  otherwise  of  a 
partner,  does  not  affect  the 
rights  of  third  persons  dealing 
afterwards  with  any  of  the  part- 
ners on  account  of  the  partner- 
ship firm  ;  except  in  the  cases 
following : 
1,  Wheu  notice  is  given  as  re* 
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?nired  by  law  or  the  usage  of 
rade; 

2.  When  the  partDership  is 
limited  to  a  particular  enter- 
prise or  adventure  which  is 
terminated  before  the  transac- 
tion t«kes  place ; 

3.  When  the  transaction  is 
not  within  the  usual  course  of 
dealing  and  business  of  the  part- 
nership ; 


4.  When  the  transaction  is  in 
bad  faith  or  illegal,  or  otherwise 
void  ; 

6.  When  the  partner  sought 
to  be  charged  is  a  dormant  or 
unknown  partner,  to  whom  no 
credit  is  actually  given,  and 
who  has  retired  before  the 
transaction  takes  place. 


TITLE    TWELFTH. 

OF   LIFE-RENTS. 


CHAPTER  FIRST. 

aBNBRAX  PROVISIONS. 

lOOl .  Life-rents  may  be  con- 
Btitated  for  valuable  consider- 
ation; or  gratuitously,  by  gift 
or  will.— C:  N.  1968,  1969  ;  C.  C. 
472. 

1902.  The  rent  may  be  upon 
the  life  of  the  person  who  con- 
stitutes it,  or  who  receives  it, 
or  upon  the  life  of  a  third  per- 
son who  has  no  right  to  the  en- 
joyment of  it.-C.  N.  1971. 

1008.  It  may  be  constituted 
upon  one  life  or  upon  several 
lives. 

But  if  it  be  for  more  than 
ninety-nine  years  or  three  suc- 
cessive lives,  and  affect  real 
estate,  it  becomes  extinct  there- 
after as  provided  in  article  390. 
-C.  N.  1972. 

1904.— It  maybe  constituted 
for  the  benefit  of  a  person  other 
than  the  one  who  gives  the  con- 
sideration.—C.  N.  1973. 

1005.  A  life-rent  constituted 
upon  the  life  of  a  person  who  is 
dead  cvt  the  time  of  the  contract 


produces  no  effect,  and  the  con- 
sideration paid  for  it  may  be 
recovered  back.— C.  N.  1974. 

1006.  The  rule  declared  in 
the  lastprecedingarticle  applies 
equally  when  the  person  upon 
whose  life  the  rent  is  consti- 
tuted is,  without  the  knowledge 
of  the  parties,  dangerously  ill  of 
a  malady  of  which  he  dies 
within  twenty  days  after  the 
date  of  the  contract.  —  C.  N. 
1975. 

CHAPTER  SECOND. 


OF    THE    EFFECTS  OF 
CONTRACT. 


THE 


1907.  Non-payment  of  ar- 
rears of  a  life-rent  is  not  a  cause 
for  recovering  back  the  money 
or  other  consideration  given  for 
its  constitution.— C.  N.  1978. 

1 908.  The  creditor  of  a  life- 
rent secured  by  the  privilege 
and  hypothec  of  a  vendor  upon 
immoveable  property,  after- 
wards seized  to  be  sold  under 
execution,  has  a  right  to  de- 
mand that  the  property  shall  be 
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sold  subject  to  the  life-rent  as  a 
charge  upon  it— C.  C.  1603  ets.; 
C.  C.  P.  724. 

lOOO.  The  debtor  of  the  rent 
cannot  free  himself  from  the 
payment  of  it  by  offering  to 
reimburse  the  capital  and  re- 
nouncing all  claim  to  receive 
back  the  payments  made. 

19 10.  The  rent  is  due  only 
for  the  number  of  days  that  the 
person  upon  whose  life  it  is  con- 
stituted lives  ;  unless  it  is  made 
pavable  in  advance.  —  C.  N. 
19^  ;  C.  C.  453. 

1911.  A  stipulation  that  the 
life-rent  cannot  be  seized  or 
taken  in  execution  is  without 
effect,  unle<*s  it  is  constituted 
by  a  gratuitous  title. —C.  N. 
1981. 

1912.  The  obligation  to  nay 
a  life-rent  is  not  extinguished 
by  the  civil  death  of  the  person 
upon  whose  life  it  is  constituted. 
It  continues  during  his  natural 
life.-('.  N.  1982. 

1918.  The  creditor  of  a  life- 
rent on  demanding  payment  of 
it  must  establish  the  existence 
of  the  person  on  whose  life  it  is 
constituted,  up  to  the  time  for 
which  the  arrears  are  claimed. 
-C.  N.  19P3. 

1914.  When  an  immoveable 
hvpothecated  for  the  payment 
of  a  life-rent  is  sold  by  a  forced 
sale  or  other  proceeding  having 
the  same  effect,  or  by  a  volun- 


tary sale  followed  by  confirma- 
tion of  title,  the  posterior  cred- 
itors are  entitled  to  receive  the 
proceeds  of  the  sale  on  giving 
sufficient  security  for  the  con- 
tinued payment  of  the  rent,  and 
in  default  of  such  security  being 
given,  the  creditor  of  the  rent  is 
collocated,  according  to  the 
order  of  his  hypothec,  for  a  sum 
equal  to  the  value  of  the  rent  at 
the  time  of  collocation.— C.  C. 
394  :  C.  C.  P.  803. 

1915.  The  value  of  a  life- 
rent is  estimated  at  the  sum 
which,  at  the  time  of  colloca- 
tion, would  be  sufficient  tu  pur- 
chase from  a  life  assurance 
company  a  life-annuity  of  like 
amount. 

1916.  If  the  price  of  the  im- 
moveable be  less  than  the  esti- 
mated value  of  the  life-rent  the 
creditor  of  it  is  entitled  to  re- 
ceive such  price  according  to 
the  order  of  his  hypothec,  or 
security  from  the  posterior 
creditors  for  the  payment  of  the 
rent  until  the  price  received  by 
them  and  the  interest  is  ex- 
hausted bv  such  payments. 

1917.  the  estimation  of  the 
life-rent  and  its  payment,  in  all 
cases  in  which  the  creditor  is 
entitled  to  claim  the  value  of  it, 
are  subject  to  the  rules  con- 
tained in  the  foregoing  articles 
in  so  far  as  they  can  be  made  to 
apply. 


TITLE    THIRTEENTH. 

OF  TRANSACTION. 


1918.  Transaction  is  a  con- 
tract by  which  the  parties  ter- 
minate a  lawsuit  already  begun, 
or  prevent  future  litigation  by 


means  of  concessions  or  reser- 
vations made  by  one  or  both  of 
them.— C.  N.  2044. 
1919.    Those  persons    only 
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can  enter  into  the  contract  of 
transaction  who  have  le^l 
capacity  to  dispose  of  the  things 
which  are  the  object  of  it.— 
C.  N.  2046 ;  C.  C.  307. 

1020.  Transaction  has  be- 
tween the  parties  to  it  the  au- 
thority of  a  final  judgment, 
{re8jvdiccUa).-'C.  N.  a)52 ;  C.  C. 
1241. 

1921.  Error  of  law  is  not 
a  cause  for  annulling  transac- 
tion. With  this  exception,  it 
may  be  annulled  for  tne  same 
causes  as  contracts  generally ; 
subject  nevertheless  to  the 
provisions  of  the  articles  follow- 
fng.-C.  N.  2058. 

1022.  Transaction  may  also 
be  annulled  when  it.  is  made  in 
execution  of  a  title  which  is 
null,  unless  the  parties  have 
expressly  referred  to  and  cov- 
ered the  nullity.-  C.  N.  2054. 

1028.  Transaction  upon  a 
writing  which  has  since  been 
found  CO  be  false,  is  altogether 
null-C.  N.  2065. 


1024.  Transaction  upon  a 
suit  terminated  by  a  judgment 
having  the  authority  of  a  final 
judgment,  and  not  known  U> 
either  of  the  parties,  is  null. 
But  if  the  judgment  be  appeal- 
able the  transaction  is  valid. — 
C.  N.  2056. 

1925.  When  parties  have 
transacted  generally  upon  all 
the  matters  oet ween  them,  the 
subsequent  discovery  of  docu- 
ments of  which  they  were  then 
in  ignorance  does  not  furnish  a 
cause  for  annulling  the  trans- 
action ;  unless  such  documents 
have  been  kept  back  by  one  of 
the  parties. 

But  tranbaction  is  null  when 
it  relates  only  to  an  object  re- 
specting which  the  newly  dis- 
covered documents  prove  that 
one  of  the  parties  had  no  right 
whatever.— C.  N.  2057. 

1926.  Erro's  of  calculation 
in  transttction  may  be  reformed. 
— C.  N.  2068. 


TITLE     FOUETEENTH 


OF  GAMING  CONTRACTS  AND  BETS. 


1927.  There  is  no  right  of 
action  for  the  recovery  of 
money  or  any  other  thing 
claimed  under  a  gaming  con- 
tract or  a  bet.  But  if  the 
money  or  thing  have  been  paid 
by  the  losing  partv  he  cannot 
recover  it  back,  unless  fraud  be 
proved.— C.  N.  1965,  1067;  C.  C. 
1140. 

1928.  The  denial  of  the  right 
of  action  declared  in  the  pre- 


ceding article  is  subject  to 
exception  in  favor  of  exercises 
for  promoting  skill  in  the  use  of 
arms,  and  of  horse  and  foot 
races,  and  other  lawful  games 
which  require  bodily  activity  or 
address. 

Nevertheless  the  court  may 
in  its  discretion  reject  the 
action  when  the  sum  demanded 
appears  to  be  excessive. — C.  N. 
1066. 
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TITLE     FIFTEENTH. 


OF    SURETYSHIP. 


CHAPTER  FIRST. 

OF  THE  NATURE,  DIVISION,  AND 
EXTENT  OF  SURETYSHIP. 

lOao.  Suretyship  is  the  act 
by  which  a  person  en^cages  to 
fulfil  the  obligation  of  another 
in  case  of  its  non-fulfilment  by 
the  latter. 

The  person  who  contracts 
this  engagement  is  called 
surety. 

lOSO.  Suretyship  is  either 
conventional,  legal,  or  judicial. 
The  first  is  the  result  of  agree- 
ment between  the  parties,  the 
second  is  required  by  law,  and 
the  third  is  ordered  by  Judicial 
authority. 

1981.  The  surety  is  not 
bound  to  fulfil  the  obligation  of 
the  debtor  unless  the  latter 
fails  to  do  so.— C.  N.  2011. 

1082.  Suretyship  can  only 
be  for  the  fulfilment  of  a  valid 
obligation. 

It  may  however  be  for  the 
fulfilment  of  an  obligation 
which  is  purely  natural  or  from 
which  the  principal  debtor  may 
free  himself  by  means  of  an 
exception  which  is  purely  per- 
sonal to  himself ;  for  example, 
in  the  case  of  minority.— C.  N . 
2012 ;  C.  C.  1058. 

1988.  Suretyship  cannot  be 
contracted  for  a  greater  sum 
nor  under  more  onerous  con- 
ditions than  the  principal  obli- 
gation. 

It  may  be  contracted  for  a 
part  only  of  the  debt  or  under 
conditions  less  onerous. 


The  suretyship  which  exceeds 
the  debt,  or  is  contracted  under 
more  onerous  conditions,  is  not 
null ;  it  is  only  reducible  to  the 
measure  of  the  principal  obli- 
gation.—C.  N.  2013. 

1984.  A  person  may  become 
surety  without  the  request  and 
even  without  the  knowledge  of 
the  party  for  whom  he  binds 
himself. 

A  person  may  become  surety 
not  only  of  the  principal  debtor 
but  even  of  the  surety  of  such 
debtor.-C.  N.  2015. 

1986.  Suretyship  is  not  pre- 
sumed ;  it  must  be  expressed, 
and  cannot  be  extended  beyond 
the  limits  within  which  it  is 
contracted.— C.  N.  2015;  C.  C. 
1611. 

1986.  Indefinite  suretyship 
extends  to  all  the  accessories  (X 
the  principal  obligation,  even 
to  the  costs  of  the  principal 
action,  and  to  all  costs  subse- 
quent to  notice  of  such  action 
given  to  the  surety.-  C.  N.  20ia 

1987.  The  obligatioDS  of  the 
surety  pass  to  his  heirs,  except 
the  liability  to  coercive  im- 
prisonment when  the  obligation 
of  the  suretv  was  such  that  he 
would  have  been  subject  to  it. 
-C.  N.  2017  ;  C.  C.  P.  833,  s.  ». 

1988.  The  debtor  who  is 
bound  to  find  a  surety  must 
offer  one  who  has  the  capacity 
of  contracting,  who  has  suffic- 
ient property  in  Lower  Canada 
to  answer  the  obligation,  and 
whose  domicile  is  within  the 
limits  of  Canada.— C.  N.  2018; 
C.  C.  1962 ;  C  C.  P.  662. 
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1989.  The  soWency  of  a 
Borety  is  estimated  only  with 
regard  to  his  real  property; 
except  in  commercial  matfers. 
or  when  the  debt  is  small,  ana 
in  cases  otherwise  provided  for 
by  some  special  law. 

Litigious  immoveables  are  not 
taken  into  account. —C.  N.  2019; 
C.  C.  P.  561,  910,  910^  1215,  1249. 

1940,  When  the  surety,  in 
conventional  or  judicial  surety- 
ship, becomes  insolvent,  an- 
other muse  be  found. 

This  rule  admits  of  exception 
in  the  case  only  in  which  the 
surety  was  solely  given  in 
virtue  of  an  agreement  by 
which  the  creditor  has  required 
that  a  certain  person  should  be 
the  surety.— C.  N.  2020 ;  C.  C.  P. 
1221. 

CHAPTER  SECOND. 

OF  THE  EFFECT  OF  SURETYSHIP 


SECTION  I. 

0/  the  Effect  of  Suretyahi'p 
between  the  Creditor  and  the 
Surety, 

1941.  The  surety  is  liable 
only  upon  the  default  of  the 
debtor,  who  must  previously  be 
discussed,  unless  tne  surety  has 
renounced  the  benefit  of  dis- 
cussion, or  has  bound  himself 
jointly  and  severally  with  the 
debtor  in  which  case  his  liabil- 
ity is  governed  by  the  rules 
establisned  with  respect  to 
joint  and  several  obligations — 
C.  N.  2021 ;  C.  C.  1120,  1964,  1965. 

1942.  The  creditor  is  not 
bound  to  discuss  the  principal 
debtor  unless  the  surety  de- 
mands it  when  he  is  first  sued. 
— C.  N.  2022. 


1948.  The  surety  who  de- 
mands the  discussion  must 
point  out  to  the  creditor  the 
property  of  the  principal  debtor 
and  advance  the  money  neces- 
sary to  obtain  the  discussion. 

He  must  not  indicate  property 
situated  out  of  Lower  Canada, 
nor  litigious  property,  nor  pro- 
perty hypothecated  for  the  debt 
and  no  longer  in  the  hands  of 
the  debtor.— C.  N.  2023 ;  C.  C.  P. 
177,  s.  6, 190. 

1944.  Whenever  the  surety 
has  indicated  property  in  the 
manner  prescrioed  by  the  pre- 
ceding article,aDd  has  advanced 
sufficient  money  for  the  dis- 
cussion, the  creditor  is  to  the 
extent  of  the  value  of  the  pro- 
perty indicated,  responsible  as 
regards  the  surety  for  the  in- 
solvency of  the  principal  debtor 
which  occurs  after  his  default 
to  proceed  against  him.— C.  N. 

1945.  When  several  persons 
become  sureties  of  the  same 
debtor  for  the  same  debt,  each 
of  them  is  bound  for  the  whole 
debt.-C.  N.  2026. 

1940.  Nevertheless,  each  of 
them  mav,  unless  he  has  re- 
nounced the  benefit  of  division, 
require  the  creditor  to  divide 
his  action  and  reduce  it  to  the 
share  and  proportion  of  each 
surety. 

If,  at  the  time  that  one  of  the 
sureties  obtained  judgment  of 
division  some  of  them  were  in- 
solvent, such  surety  is  propor- 
tionately liable  for  their  insolv- 
ency ;  but  he  cannot  be  made 
liable  for  insolvencies  happen- 
ing after  the  division.  C.N.  2026. 

1947.  If  the  creditor  have 
himself  voluntarilv  divided  his 
action,  he  can  no  longer  recede 
trora  such  division,  although  at 
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the  time  some  of  the  sureties 
had  become  insolvent.— C.  N. 
2027. 

SECTION  II. 

Of  the  Effect  of  Suretyship  be- 
tween the  Debtor  and  the 
Surety, 

1948.  The  surety,  who  has 
boand  himself  with  the  consent 
of  the  debtor,  may  recover  from 
him  all  that  he  has  paid  for  him 
in  principal,  interest  and  costs, 
together  with  the  costs  incurrea 
against  him  and  those  legally 
incurred  by  him  in  notifving 
the  debtor  and  subsequently  to 
such  notification.  He  has  also 
a  claim  for  damages,  if  there  be 
ground  for  it.— C.  N.  2088. 

1949.  The  surety,  who  has 
bound  himself  without  the  con- 
sent of  the  debtor,  has  no  re- 
medv  for  what  he  has  paid  be- 
yona  what  the  debtor  would 
have  been  obliged  to  pay  had 
the  suretyship  not  been  entered 
into,  saving  the  costs  subse- 
quent to  the  notice  of  payment 
by  the  surety,  which  are  borne 
by  the  debtor. 

The  surety  has  also  his  re- 
course for  such  damages  as  the 
debtor  would  have  been  liable 
for  in  the  absence  of  such 
suretyship. 

1950.  The  surety  who  has 
paid  the  debt  is  subrogat'Cd  in 
all  the  rights  which  the  creditor 
had  against  the  debtor.— C.  N. 
2029;  C.  G.  1156,  s.  3,  1059. 

1 95 1 .  When  there  are  several 
principal  debtors  jointly  and 
severalty  bound  to  the  same 
obligation,  the  surety  who  has 
become  answerable  for  all  of 
them,  has  his  remedy  against 
each  of  them  for  the  recovery 
of  all  that  he  has  paid.— C.  N. 
2090. 

1952.  The  surety  who  has 


paid  first  has  no  remedy  agalnab 
the  principal  debtor  who  haa 
paid  a  second  time  without 
being  notified  of  the  first  pay- 
ment; saving  his  right  to  re- 
cover back  from  the  creditor. 

When  the  surety  has  paid 
before  being  sued  and  has  not 
notified  the  principal  debtor,  he 
loses  his  remedy  against  such 
debtor  if,  at  the  time  of  the 
payment  the  latter  had  the 
means  of  having  the  debt  de- 
clared extinct ;  saving  his  right 
to  recover  back  from  the  cre- 
ditor.—C.  N.  2031. 

1958.  The  surety  who  has 
bound  himself  with  the  consent 
of  the  debtor  may,  even  before 

{>aying,  proceed  against  the 
atter  to  be  indemnified ; 

1.  When  he  is  sued  for  the 
payment ; 

2.  When  the  debtor  becomes 
bankrupt  or  insolvent : 

3.  Wtien  the  debtor  has 
obliged  himself  to  eflTect  his  dis- 
charge within  a  certain  time  ; 

4.  When  the  debt  becomes 
payable  Inr  the  expiration  of  the 
stipulated  term,  without  regard 
to  the  delay  given  by  the 
creditor  to  the  debtor  without 
the  consent  of  the  surety  ; 

5.  After  ten  years,  when  the 
term  of  the  principal  obligation 
is  not  fixed,  unless  the  princi- 
pal obli^tion,  such  as  that  of 
a  tutor,  is  of  a  nature  not  to  be 
discharged  before  a  determinate 
period.-C.  N.  2032 ;  C.  C.  1861. 

1954.  The  rule  contained  in 
the  last  paragraph  of  the  pre- 
ceding article  does  not  ftpply  to 
sureties  given  by  public  officers, 
or  other  employees,  in  order  to 
secure  the  fulfilment  of  the 
duties  of  their  ofiice ;  such  sure- 
ties have  a  right  at  all  times  to 
free  themselves  from  future 
liability  under  their  suretyship 


/ 


fiUBfiTTS^IP. 


24d 


by  givine  saiBcient  notice  un- 
less it  has  been  otherwise 
agreed. 

SECTION  III 

Of  the  Effect  o^  Suretyship  be- 
tween Co-sureties. 

1955.  When  several  persons 
become  sureties  for  the  same 
debtor  and  the  same  debt,  the 
surety  who  dischai^es  the  debt 
has  his  remedy  against  the 
other  sureties,  each  lor  an  equal 
share. 

But  he  can  only  exercise  this 
remedy  when  his  payment  has 
been  made  in  one  of  the  cases 
specified  in  article  1953.— C.  N. 

CHAPTBR  THIRD. 


OF  THE  EXTINCTION  OF  8UBSTT- 
SHIP. 

1050.  Suretyship  becomes 
extinct  by  the  same  causes  as 
other  obligations.— C.  N.  2034; 
G.  C.  1179,  1185, 1186,  1191,  2228, 
2229. 

1957.  The  confusion  which 
takes  place  in  the  person  of  the 
principal  debtor  or  of  his  surety 
when  one  of  them  becomes  heir 
of  the  other,  does  not  destroy 
theaction  of  the  creditor  ag;ainst 
the  surety  of  such  surety. — C.N. 
2085. 

1968.  The  surety  may  set 
up  against  the  creditor  all  the 
exceptions  which  belong  to  the 
principal  debtor  and  are  inher- 
ent to  the  debt ;  but  he  cannot 
set  up  exceptions  that  are  purely 
personal  to  the  debtor.— C.  N. 
2096 ;  C.  C.  1932. 

1959.  The  suretyship  is  at 
an  end  when  by  the  act  of  the 


creditor  the  surety  can  no 
longer  be  subrogated  in  the 
rights,  hypothecs  and  privileges 
of  such  creditor.— C.N.  2037. 

1960.  When  the  creditor 
voluntarily  accepts  an  immove- 
able or  any  object  whatever  in 
payment  of  the  principal  debt, 
the  surety  is  discharged, 
though  such  creditor  should 
afterwards  be  evicted  of  It. — 
C.  N.  2038. 

1961.  The  surety  who  has 
become  bound  with  the  consent 
of  the  debtor  is  not  discharged 
by  the  delav  given  to  such 
debtor  by  the  creditor.  He 
may  in  ttie  case  of  such  delay 
sue  the  debtor  in  order  to  com- 
pel him  to  pay.— C.  N.  2039; 
C.  C.  1953,  s.  I. 


CHAPTER  FOURTH. 

OF  LEGAL  AND  JUDICIAL 
SURETYSHIP. 

1962.  Whenever  a  person  is 
required  by  law  or  by  order  of 
a  court  to  find  a  surety,  he 
must  conform  to  the  conditions 
prescribed  by  articles  1938, 1939 
and  1940. 

In  the  case  of  judicial  surety- 
ship, the  person  offered  must 
moreover  not  be  exempt  from 
civil  imprisonment.— C«K.  2040 ; 
C.C.  2034 ;  C.C.P.  550  et  s.,  883, 
s.  3.  835. 

1968.  When  a  person  can- 
not And  surety  he  may  in  lieu 
thereof  deposit  some  sufficient 
pledge.— C.  N.  2041. 

1964.  A  judicial  surety  can- 
not demana  the  discussion  of 
the  principal  debtor.— C.N.  2042. 

1965.  He  who  is  simply 
surety  of  a  judicial  surety  can- 
not demand  the  discussion  of 
the  principal  debtor  nor  of  the 
surety.— C.  N.  2043. 
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TITLE     SIXTEENTH 

OF  PLEDGE. 


1966.  Pledge  is  a  contract 
by  which  a  thing  is  placed  in 
the  hands  of  a  creditor,  or,  be- 
ing already  in  his  possession,  is 
retained  by  him  with  the 
owner's  consent,  in  security  for 
his  debt. 

The  thine  may  be  given 
either  by  the  debtor  or  by  a 
third  i>erson  in  his  behalf.— 
C.  N.  2071,  2077;  C.  C.  1740  et  h. 

1066a.  Articles  1488,  1489 
and  2268  apply  to  the  contract 
of  pledge.-R  S.  Q.  5823. 

CHAPTER  FIRST. 

OF  THE  PLEDGE  OF  IMMOVE- 
ABLES. 

1967.  Immoveables  may  be 
pledged  upon  such  terms  and 
conditions  hs  may  be  agreed 
upon  between  the  parties.  If 
no  special  agreement  be  made, 
the  fruits  are  imputed  first  in 
pavment  of  interest  upon  the 
deot  and  aft«rwards  upon  the 
principal.  If  no  interest  be 
payable  the  imputation  is  made 
wholly  upon  the  principal. 

The  pledge  of  immoveables  is 
subject  to  the  rules  contained 
in  the  following  chapter,  in  so 
far  as  they  can  be  made  to 
apply. 

CHAPTER  SECOND. 

OF  PAWNING. 

1968.  The  pledging  of  move- 
able property  is  called  pawning. 

1969.  The  pawn  of  a  thing 
gives  to  the  creditor  a  right  to 


be  paid  from  it  by  privilege  and 
preference  before  other  credit- 
ors.-C.  N.  2073 ;  C.  C.  1994,  b.  4, 
2001. 

1 970.  The  privilege  subsists 
only  while  the  thing  pawned 
remains  in  the  hands  of  the 
creditor  or  of  the  person  ap- 
pointed by  the  parties  to  hold 
rt.-C  N.  2076  ;  C.  C.  1182. 

1971.  Saving  pawnbrolcers, 
no  creditor  can,  in  default  of 
payment  of  the  debt,  dispose  of 
the  thing  given  in  pawn.  He 
may  cause  it  to  be  seized  and 
sold  in  the  usual  course  of  law 
under  the  authority  of  a  com- 
petent court  and  obtain  pay- 
ment by  preference  out  of  the 
proceeds. 

This  prq vision,  however,  does 
not  apply  to  timber,  which  is 
pledged  under  the  provisions  of 
the  Act,  29  Vic,  ch.  10,  nor  to 
banks  as  regards  goods  and 
merchandise  given  in  security 
under  the  provisions  of  the  law 
respecting  banks  and  banking. 

The  creditor  may  also  stipu- 
late that  in  default  of  payment 
he  shall  be  entitled  to  retain 
the  thing.— R.  S.  Q.  6242 :  R.  S. 
C,  cap.  120  and  128 ;  C.  N.  2078. 

1972.  The  debtor  is  owner 
of  the  thing  pledged  until  it  is 
sold  or  otherwise  disposed  of. 
It  remains  in  the  hands  of  the 
creditor  only  as  a  deposit  to 
secure  his  debt.— C.  N.  2079. 

1978.  The  creditor  is  liable 
for  the  loss  or  deterioration  of 
the  thing  pledged  according  to 
the  rules  established  in  the 
title  Of  Obligations. 

On  tne  other  hand,  the  debtor 
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is  obliged  to  repay  to  the  cred- 
itor the  necensary  expenses  in- 
cuired  by  him  in  the  preserva- 
tion of  the  thing.— G.  N.  2060. 

1974.  If  a  debt  bearing  in- 
terest be  given  in  pledge,  the 
interest  is  imputed  by  the 
creditor  in  payment  of  the  in- 
terest due  to  him. 

If  the  debt  for  the  security 
of  which  the  pledge  is  given  do 
not  bear  interest,  the  imputa- 
tion of  the  interest  of  the  debt 
pledged  is  made  upon  the  capit- 
al of  the  former.-C.  N.  2081. 

1975.  The  debtor  cannot 
claim  the  restitution  of  the 
thing  given  in  pledge,  until  he 
has  wholly  paid  the  debt  in 
principal,  interest  and  costs ; 
unless  the  thing  is  abused  by 
the  creditor. 

If  another  debt  be  contracted 
after  the  pledging  of  the  thing 
and  become  due  before  that  for 
which  the  pledge  was  given, 
the  creditor  is  not  obliged  to  re- 
store the  thing  until  both  debts 
are  paid.— C.  N.  2082. 

1976.  The  pledge  is  indivi- 
sible although  the  debt  be  divi- 
sible. The  heir  of  the  debtor 
who  pays  his  portion  of  the  debt 
cannot  demand  his  portion  of 
the  thing  pledged  while  any 
part  of  the  debt  remains  due. 

Nor  can  the  heir  of  the  credi- 
tor who  receives  his  portion  of 


the  debt  restore  the  thing 
pledged  to  the  injury  of  those 
of  his  co-heirs  who  are  not  paid. 
Q^  jij^  2063. 

1977.  The  rights  of  the  cred- 
itor in  the  thing  pledged  to 
him  are  subject  to  those  of  third 
parties  upon  it,  according  to  the 
provisions  contained  in  the  title 
0/  Privileges  and  Hypothecs. 

1978.  The  rules  contained  in 
this  chapter,  are  subject  in  com- 
mercial matters  to  the  laws  and 
usages  of  commerce. 

1979.  The  special  rules  re- 
lating to  the  trade  of  pawn- 
broking  are  contained  in  the 
laws  respecting  pawn-brokers 
and  pawn -broking. 

The  Federal  acts  respecting 
banks  and  banking,  in  so  far  as 
banks  are  concerned,  and  chap- 
ter 54  of  consolidated  statutes  of 
Canada  as  respects  private  per- 
sons, contain  special  provisions 
for  the  transfer  by  endorsement 
of  bills  of  lading,  specifications 
of  timber  and  receipts  given  by 
warehousemen,  millers,  wharf- 
ingers, masters  of  vessels  or 
carriers,  to  incorporated  banks, 
or  to  private  persons,  as  collat- 
eral security,  and  for  the  sale 
of  the  men:haiidi.se  and  effects 
represented  l»y  such  instru- 
ments,-R.  S.  Q.  6243 ;  R  S.  C, 
cap.  120  and  128. 


TITLE      SEVENTEENTH. 

OF  PRIVILEGES  AND  HYPOTHECS. 


CHAPTER  FIRST. 

PRBLIMIKARY  PROVISIONS. 

1990.  Whoever  Incurs  a  per- 
sonal obligation,  renders  liable 


for  his  fulfilment  all  his  prop- 
erty, moveable  and  immoveable, 
present  and  future,  except  such 
property  as  is  specially  declared 
10  be  exempt  from  seizure. — 
C.  N.  2092 ;  C.C.P.  608,  509. 
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1081.  The  property  of  a 
debtor  is  the  common  pledge  of 
his  creditors,  and  where  they 
claim  together  they  share  its 
price  rateably,  unless  there  are 
amongst  them  legal  causes  of 
preference.— C.  N.  2093. 

1082.  The   legal   causes   of 

g reference  are  privileges  and 
ypothec8.~C.  N.  2094. 

CHAPTER  SECOND. 

OF  PRIVILEGES. 


General  Provisions. 

1983.  A  privilege  is  a  ri^ht 
which  a  creditor  nas  of  being 
preferred  to  other  creditors  ac- 
cording to  the  origin  of  his 
claim.  It  results  from  the  law 
and  is  indivisible  of  its  nature, 
— C.  N,  2005. 

1084.  Among  privileged  cred- 
itors preference  is  regulated 
by  the  different  qualities  of  the 
privilege^:,  or  the  origin  of  the 
claims. — C.  X.  2096. 

1085.  Privileged  claims  of 
equal  rank  are  paid  rateably. — 
C.  N.  2097. 

1 080.  Persons  who  are  sub- 
rogated in  the  rights  of  a  priv- 
ileged creditor  may  exercis^e 
his  right  of  preference.  Such 
creditor  has  nowever  a  prefer- 
ence, for  any  remainder  due 
him,  over  subrogated  parties  to 
whom  he  has  not  guaranteed 
the  payment  of  the  amount  for 
which  they  have  obtained  sub- 
rogation.—C.  C.  1154  et  B.  2052, 
21?7. 

1087,  Persons  who  are  mere- 
ly subrogated  by  law  in  the 
rights  of  one  and  the  same  priv- 
ileged creditor  are  paid  rate- 
ably.— C.  N.  2097. 

1088.  The  transferees  of  dif- 
ferent portions  of  a  privileged 


claim  are  also  paid  rateably,  if 
their  respective  transfers  have 
been  made  without  warranty  of 
payment. 

Those  whose  transfers  were 
made  with  warranty"  of  pay- 
ment, are  preferred  to  the 
others ;  as  between  themselves, 
however,  regard  is  had  to  the 
date  of  the  notice  given  of  their 
respective  transfers. — C.  C.  1S74, 
2052.  2127. 

1080.  The  crown  has  certain 
rights  and  privileges  resulting 
from  the  laws  relating  to  cus- 
toms, and  from  other  provisions 
contained  in  special  statutes 
concerning  matters  of  public 
administration.  —  C.  N.  2098; 
C.  C.  2006a. 

1 000.  The  creditors  and  lega- 
tees of  a  deceased  person  who 
are  entitled  to  separation  of 
property,  retain,  against  the 
creaitors  of  his  heirs  and  lega- 
tees, a  right  of  preference  and 
all  their  privileges  upon  such 
property  of  the  succession  as 
may  be  subject  to  their  claims. 

The  same  right  of  preference 
exists  in  the  cases  specified  in 
articles  802  and  966.— C.  N.  878, 
2111 ;  C.  C.  7«,  879.  880,  2106. 

1001.  The  rule  as  regards 
the  creditors  of  a  partnership 
and  those  of  the  partners  indl> 
vidually,  is  declared  in  article 
1899.— K.  S.  Q.  6244. 

1002.  Privileges  may  be  upon 
moveable  or  upon  immoveable 
property  or  upon  both  to- 
gether.—C.  N.  2099. 

SECTION  I. 

Of  Privileges  upon  Moveable 
P7'operty, 

lOOd.  Privileges  may  be  upon 
the  whole  of  the  moveable  prop- 
erty, or  upon  certain  moveable 
property  only.— C.  N.  2100. 


^4  /cUr  ^<^  ^}r/^^} 

'*1994«  TU  last  claitse  of 
paragraph  1  of  article  1994c  of 
the  Civil  Code^  as  enacted  hy  the 
act  57  Vict<yria^  chapter  47,  section 
If  M  amended  hy  replacing  the 
loords  "verbal  notice  "  in  the  nine- 
teeiUh  and  ticentietK  lines  by  the 
words  "written  notice"  and  hy 
repeatitig  the  words  **  in  the  pres- 
ence of  two  witnesses  or  a^iotice  in 
writing"  in  the  twenty-frst  and 
twenty -secomd  lines. 
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1004.  The  claims  which 
carry  a  privilege  upon  moveable 
property  are  the  following, 
and  where  several  of  them 
come  together  they  take  preced- 
ence in  the  following  order, 
and  according  to  the  rules  here- 
inafter declared,  unless  some 
special  law  derogates  there- 
from : 

1.  Law  costs  and  all  expenses 
incurred  in  the  interest  of  the 
mass  of  the  creditors ; 

2.  Tithes  ; 

3.  The  claims  of  the  vendor  ; 

4.  The  claimc»  of  creditors  who 
have  a  right  of  pledge  or  of  re- 
tention. 

5.  Funeral  expenses ; 

6.  The  expenses  of  the  last  ill- 
ness; 

7.  Municipal  taxes ; 

8.  The  claim  of  the  lessor  in 
accordance  with  article  2005 ; 

8a.  The  claim  of  the  owner 
of  a  thing  lent,  leased,  pledged 
or  stolen,  in  accordance  with 
article  2005a.  (60  V.  c.  50, 
8.  33) 

9.  Servants*  wages  [and  those 
of  employers  of  railway  com- 
panies engaged  in  manual  labor] 
and  sums  due  for  supplies  of 
provisions ; 

10.  The  claims  of  the  crown 
against  persons  accountable  for 
its  moneys. 

The  privileges  specified  under 
the  numbers  5,  6,  7,  9  and  10 
extend  to  all  the  moveable  pro- 
perty of  the  debtor,  the  others 
are  special  and  affect  only  some 
particular  objects.— R.  S.  Q. 
58a>,  59  V.  c.  41 ;  60  V.  c.  50. 

1004a.  Each  person  engag- 
ed to  flsh,  or  assist  at  anv  fish- 
ery or  in  the  dressing  or  fl'.h, 
either  by  written  agreement  or 
otherwise,  has,  for  securing  his 
wages  or  share,  a  first  lien  pre- 
ferf^ble  to  any  other  creditor. 


upon  the  produce  of  his  employ- 
er's flshery.— /d.,  art.  5828. 

1004&.  Mutual  fire  insurance 
companies  have  a  privilege 
upon  the  moveable  property  of 
the  insured  for  the  payment  of 
assessments  which  may  be  im- 
posed on  the  deposit  notes  of  the 
members,  whicn  privilege  takes 
rank  inmiediately  after  muni- 
cipal taxes  and  rates  and  re- 
mains in  force  for  the  same 
time.— 7d. 

1004c.  Every  person  engag-  '^^^ 
ing  himself  10  cut  or  manufac- 
ture timber,  or  to  draw  it  out 
of  the  forest,  or  to  float,  raft  or 
bring  it  aown  rivers  and 
streams,  has,  for  securing  his 
wages  or  salary,  a  privilege, 
ranking  with  the  claims  of 
creditors  who  have  a  right  of 
pledge  or  of  retention,  upon  all 
the  timber  belongiug  to  the 
person  for  whom  he  worked, 
and,  if  he  worked  for  a  contrac- 
tor, sub-contractor  or  foreman, 
upon  all  the  timber  belonging  to 
the  person  in  whose  service 
such  contractor,  sub  contractor 
or  foreman  were,  and  which  was 
cut,  drawn  or  floated  by  such 
contractor,  sub-contractor  or 
foreman  ;  but  said  privilege  is 
extinguished  as  soun  as  the 
lumber  shall  have  passed  into 
the  hands  of  a  third  person  who 
has  bought  it,  has  received  de- 
livery thereof  and  has  paid  the 
price  therefor  in  full.  Such  priv- 
ilege in  no  wise  affects  that 
which  the  banks  may  acquire  in 
virtue  of  the  Banking  Act. 
However,  in  the  case  in  which 
the  creditor  has  worked  for  a 
contractor  or  sub-contractor, 
such  privilege  shall  not  exist 
unless  the  person  having  a  ri^ht 
thereto  has  given  a  verbal  notice 
to  the  person  affected  by  the 
exercise  thereof  and  to  the  debt- 
or or  their  agents  or  empio^ees^ 
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in  the  presence  of  two  witnesses, 
or  a  notice  in  writinfr,  of  the 
amount  due  to  him  at  each  term 
of  payment,  as  soon  as  possible, 
and  such  notice  may  be  given 
by  one  creditor  for  and  in  the 
name  of  all  the  others  who  are 
unpaid. 

2.  In  the  event  of  a  contest- 
ation between  the  creditor  aud 
the  debtor  respecting  the 
amount  due,  the  creditor  shall, 
without  delay,  give  written  no- 
tice to  the  person  affected  by 
the  exercise  of  such  right,  and 
the  latter  shall  then  retain  the 
amount  in  dispute  until  he  re- 
ceives a  written  notification  of 
an  amicable  settlement  or  of  a 
judicial  decision.— 57  V.  cap.  47 ; 
C.  C.  2001. 

1 005.  Law  costs  are  all  those 
incurred  for  the  seizure  and  sale 
of  the  moveable  property  and 
thoseof  judicial  proceedings  for 
enabling  the  creaitors  generally 
to  obtain  payment  of  their 
claims.-C.  N.  2101 ;  C.  C.  P.  676. 

lOOO.  The  expenses  incurred 
in  the  interest  of  the  mass  of 
the  creditors,  include  such  as 
have  served  for  the  preservation 
of  their  common  pledge.— C.  N. 
2102. 

1007.  Tithes  carry  with  them 
a  privilege  upon  such  crops  as 
are  subject  to  them. 

1008.  The  unpaid  vendor  of 
a  thing  has  two  privileged 
rights : 

1.  A  right  t-o  revendicate ; 

2.  A  right  of  preference  upon 
its  price. 

In  the  case  of  insolvent  trad- 
ers, these  rights  must  be  exer- 
cised within  thirty  days  after 
the  delivery.-R.  S.  Q.  5827,  54 
V.  c.  39  ;  C.  C.  1543 ;  C.  C.  P.  946 

Cv  S. ,  UDO,  S>  X. 

1009.  The  right  to  revendi- 
cate is  subject  to  four  condi- 
tions ; 


1.  The  sale  must  not  have 
been  made  on  credit ; 

2.  The  thing  must  still  be  en- 
tire and  in  the  same  condition  ; 

3.  The  thing  must  not  have 
passed  into  the  hands  of  a  third 
party  who  has  paid  for  it ; 

4.  It  must  be  exercised  within 
eight  days  after  the  delivery  ; 
saving  the  provisions  concern- 
ing insolvent  traders  contained 
in  the  last  preceding  article. 

aoOO.  If  the  thmg  be  sold 
pending  the  proceedings  inre- 
vendication,  or  if,  when  the 
thing  is  seized  at  the  suit  of  a 
third  party,  the  vendor  be  with- 
in the  delay  and  the  thing  in 
the  condition  prescribed  for  re- 
vendication,  the  vendor  has  a 
privilege  upon  the  proceeds  in 
preference  to  all  other  privile^d 
creditors  hereinafter  mention- 
ed. 

If  the  thing  be  still  in  the 
same  condition,  but  the  vendor 
be  no  longer  within  the  delay, 
or  have  given  credit,  he  has  a 
nice  privilege  upon  the  proceeds, 
except  as  regards  the  lessor  oi 
the  pledgee.— O.  N.  2102. 

2001.  Creditors  having  a 
right  of  pledge  or  of  retention, 
rank  according  to  the  nature  of 
their  pledge  or  of  their  claim. 
[The  following  is  the  order 
among  them : 

Carriers  ; 

Hotellceepers  ; 

Mandataries  or  consignees ; 

Borrowers  in  loan  for  use ; 

Depositaries ; 

Pledgees ; 

Workmen  upon  things  repair- 
ed by  them,  and  persons  having 
a  privilege  in  virtue  of  article 
1994c; 

Purchasers  against  whom  the 
right  of  redemption  is  exercised, 
for  the  reimbursement  of  the 
price  and  the  monejrs  laid  out 
upon  the  property. --60  V.  c,  60, 
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8. 34.]  This  privilege  cannot  how- 
ever be  exercised,  unless  the 
right  is  still  subsisting,  or  could 
have  been  claimed  at  the  time 
of  the  seizure,  if  the  thins  has 
been  sold.-C.  N.  2102 ;  C.  C.  441, 
1546, 1679,  1713,  1723,  1770,  1812, 
1816a,  1969. 

2002.  Privileged  funeral  ex- 
penses include  only  what  is 
suitable  to  the  station  and 
means  of  the  deceased,  and  are 
payable  out  of  all  his  moveable 
property. 

They  include  the  mourning 
of  the  widow,  within  the  same 
restriction.— C.  N.  2101 ;  C.  C. 
2009,  s.  2. 

2003.  The  expenses  of  the 
last  illness  include  the  charses 
of  the  physicians,  apothecaries 
and  nurses  during  the  illness  of 
which  the  debtor  died,  and  are 
taken  out  of  all  the  moveable 
property  of  the  deceased. 

In  cases  of  chronic  disease, 
the  privilege  avails  only  for  the 
expenses  during  the  last  six 
months  before  the  decease. — 
C.  N.  2101 :  C.  C.  2009,  s.  3. 

2004.  The  municipal  taxes 
which  rank  before  all  other  priv- 
ileged claims  hereinafter  men- 
tioned, are  limited  to  taxes  on 
persons  and  personal  property 
Imposed  by  certain  municipali- 
ties, and  taxes  to  which  a  like 
privilege  is  attached  by  special 
statutes.— C.  C.  2011,  s.  3. 

2005.  The  privilege  of  the 
lessor  extends  to  all  rent  that 
is  due  or  to  become  due,  under  a 
lease  in  authentic  form. 

But  in  the  case  of  the  liquida- 
tion of  property,  abandoned  by  an 
insolvent  trader  who  has  made 
an  abandonment  in  favor  of  his 
creditors,  the  lessors  privilege 
is  restricted  to  twelve  months 
rent  due  and  the  rent  to  be- 
come due  during  the  current 
jeaXf  if  there  remaip  i^ore  than 


four  months  to  complete  the 
year ;  and  if  there  remain  less 
than  four  months  to  complete 
the  year  to  the  twelve  months* 
rent  due  and  to  the  rent  of 
the  current  year  and  the  whole 
of  the  following  year. 

If  the  lease  be  not  in  authentic 
form,  the  privilege  can  only  be 
claimed  for  three  overdue  instal- 
ments and  for  the  remainder  of 
the  current  year.— 61  V.  c.  46. 

2005a.  The  owner  of  a  thing 
who  has  lent,  leased,  or  pledged 
it,  and  who  has  not  prevented 
its  sale,  has  a  right  to  be  paid 
the  proceeds  of  its  sale,  after 
the  claims  mentioned  in  articles 
1995  and  1996  and  the  claim  of 
the  lessor,  have  been  collocated. 

The  same  rule  applies  -to  the 
owner  of  a  thing  which  has  been 
stolen,  who  would  not  have  lost 
his  right  to  revendicate  it,  had 
it  not  been  judicially  sold.— 60 
V.  cap.  50,  s.  36. 

2006.  Domestic  servants  and 
hired  persons  are  next  entitled 
to  be  collocated  by  preference 
upon  all  the  moveable  property 
of  the  debtor  for  whatever 
wages  may  be  due  to  them,  for 
a  period  not  exceeding  one  year 
previous  to  the  time  of  the 
seizure  or  of  the  death. 

Clerks/Tapprentlces  and  jour- 
neymen are  entitled  to  the  same 
preference,  but  only  upon  the 
merchandise  and  effects  con- 
tained in  the  store,  shop  or 
workshop  in  which  their  ser- 
vices were  required,  for  a 
period  of  arrears  not  exceeding 
three  months. 

[Employees  of  railway  com- 
panies engaged  in  manual 
labour,  have  also  the  same 
privilege  upon  all  the  moveable 
property  of  the  company,  for 
arrears  not  exceeding  three 
months.— 50  V.  c.  42.] 

Those  who  have  supplied  pro- 
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vtsioDS  have  likewise  a  privi- 
lege, concnrrently  with  domes- 
tic servants  and  hired  persons, 
for  the  supplies  furnished  dur- 
ing the  last  twelve  months.— 
C.  N.  2101. 

2006a.  The  privileges  of  the 
Crown*  are  defined  by  special 
statutes.— 60  V.,  c.  50,  s.  36; 
C  C»  1989. 

2007.  The  privileges  upon 
ships,  upon  their  cargo  and 
their  freight,  are  declared  in  the 
title  Of  Merchant  Shipping. — 
G.  G.  2388  et  f. 

a008.  Other  rules  concern- 
ing the  collocation  of  certain 
privileged  claims,  are  to  be 
found  in  the  Code  of  Civil  Pro- 
cedure. 

SECTION  II. 

0/  Privileges  upon  Immove- 
ables. 

2009.  The  privileged  claims 
upon  immoveables,  are  herein- 
after enumerated  and  rank  in 
the  following  order : 

1.  I^aw  costs  and  the  expen- 
ses incurred  for  the  common 
interest  of  the  creditors  ; 

2.  Funeral  expenses,  such  as 
declared  in  article  2002,  when 
the  proceeds  of  the  moveable 
property  have  proved  insuffi- 
cient to  pay  them ; 

3.  The  expenses  of  the  last  ill- 
ness, such  as  declared  in  article 
a003,  and  subject  to  the  .same 
restriction  as  funeral  expenses ; 

4.  The  expenses  of  tilling  and 
sowing ; 

5.  Assessments  and  rates ; 

6.  Seignioral  dues ; 

7.  The  claim  of  the  builder, 
subject  to  the  provisions  of 
article  2013 ; 

8.  The  claim  of  the  vendor ; 

9.  Servants'  wages  and  those 
of  employees  of  railway  com- 
panies   engaged     in     mi^uual 


labour  under  the  same  res- 
triction as  funeral  expenses. — 
C.  N.  2103,  2104;  C.  C.  2084, 
2107 ;  C.  C.  P.  798;  57  V.,  c  46 ; 
59  v.,  c.  42. 

2OO0a.  Companies  for  ston- 
ing roads  have  a  privilege  upon 
the  lands  of  all  persons  bound 
to  the  maintenance  of  the  road 
and  being  shareholders  to  the 
amount  01  their  contribution  on 
account  of  such  lands,  and  a 
privilege  upon  all  lands  belong- 
ing to  persons  not  being  share- 
holders bound  to  the  mainten- 
ance of  the  road,  for  three  years 
of  arrears  of  commutation  rent 
of  such  maintenance. 

Notwithstanding  the  pro- 
visions of  articles  2000  and  2015, 
these  privileges  rank  immedi- 
ately after  municipal  assess- 
ments. 

A  sale  under  execution  shall 
not  free  the  lands  sold  from  the 
privilege  of  the  company  for  the 
payment  of  instalments  not  yet 
due  and  of  the  annual  rent  to 
become  due.— R.S.Q.  5829;  C.G. 
2084,  s.  6. 

2010.  The  privilege  for  ex- 
penses of  tilling  and  sowing 
attaches  upon  the  price  of  im- 
moveables sold  before  the  har- 
vest is  gathered,  to  the  extent 
only  of  the  additional  value 
given  by  such  tilling  and  sow- 
ing.-C.  C.  410. 

2011.  The  assessments  and 
rates  which  are  privileged  upon 
immoveables  are : 

1.  Assessments  for  building 
or  repairing  churches,  parson- 
ages or  church -yards  ;  but  in 
cases  where  an  immoveable  has 
been  purchased  from  a  person 
who  does  not  profess  the  Roman 
Catholic  religion,  before  it  was 
assessed  for  such  purposes,  the 
privilege  for  such  assessment 
must  rank  after  the  vendor's 
claim,  and   all   privileges  f^4 
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hypothecs  anterior  to  such  pur- 
chase; 

2.  School-rates; 

3.  Municipal  rates,  of  which 
•  however   only    five    years    of 

arrears,  besides  the  current 
year,  can  be  claimed,  without 
prejudice  to  cases  under  special 
statutes  establishing  a  shorter 
prescription. 

These  claims  are  privileged 
only  upon  the  immoveable 
specially  assessed,  and  the  last 
two  rank  concurrently  after 
those  mentioned  in  paragraph 
L-C.  C.  P.  790. 

2012.  The  privilege  for 
seigniorial  dues  applies  to  all 
arrears  of  such  dues,  and  ex- 
tends equall^^  to  arrears  of  rents 
constituted  in  commutation  of 
seigniorial  dues,  for  five  years 
only,  besides  the  current  year. 
-a  C.  P.  790. 

2018.  The  laborer,  work- 
man, architect  and  builder  have 
a  right  of  preference  over  the 
vendor  ana  other  creditors,  on 
the  immoveable,  but  only  upon 
the  additional  value  given  to  the 
immoveable  by  the  work  done. 

In  case  the  proceeds  are  in- 
sufficient to  pay  the  laborer, 
workman,  architect  mm^  build- 
ei/t>r  in  cases  of  contestation, 
the  additional  value  given  by  the 
work  is  established  by  a  rela- 
tive valuation  effectea  in  the 
manner  prescribed  in  the  Code 
of  Civil  Procedure. 

The  aforesaid  privileged 
claim  is  paid  only  upon  6he 
amount  established  as  being 
the  additional  value  given  to 
the  immoveable  by  the  work 
done.— 59  V.,  c.  42. 
^  2013a.  For  the  purposes  of 
the  privilege,  the  laborer,  work- 
man, architect  and  ouilder 
rank  as  follows : 

1.  The  laborer ; 

2.  The  workman  ; 


3.  The  architect ; 

4.  The  builder.— iWd. 

2013&.  The  right  of  prefer- 
ence or  privilege  upon  tne  im- 
moveable exists,  as  follows : 

Without  registration  of  the 
claim,  in  favor  of  the  debt  due 
the  laborer,  workman  and  the 
builder,  during  the  whole  time 
they  are  occupied  at  the  work 
or  while  such  work  lasts,  as  the 
case  may  be ;  and  with  regis- 
tration, provided  it  be  regis- 
tered within  the  thirty  days 
following  the  date  upon  which 
the  building  has  become  ready 
for  the  purpose  for  which  it  is 
intended. 

But  such  right  of  preference 
or  privilege  shall  exist  only  for 
one  year  from  the  date  of  the 
registration,  unless  a  suit  be 
taken  in  the  interval,  or  unless 
a  longer  delay  for  payment  has 
been  stipulated  in  the  contract. 
—Ibid, 

2018c.  The  preservation  of 
the  privilege  is  subject  to  the 
following  conditions : 

The  laborer  and  workman 
must  give  notice  in  writing,  or 
verbally  before  a  witness,  to 
the  proprietor  of  the  immove- 
able, that  they  have  not  been 
paid  for  their  work,  at  and  for 
each  term  of  payment,  due  to 
them.  Such  notice  may  be 
^iven  by  one  of  the  employees 
in  the  name  of  all  the  other 
laborers  or  workmen  who  are 
not  paid,  but  in  such  case  the 
notice  must  be  in  writing. 

The  architect  and  builder 
shall  likewise  inform  the  pro- 

Erietor  of  the  immoveable,  or 
is  agents,  in  writing,  of  the 
contracts  which  they  have 
made  with  the  chief  contractor, 
within  eight  days  from  the 
signing  of  the  same. — Ibid. 

2013cf.  In  order  to  meet  the 
privileged  claims  of  the  laborer 
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and  workman,  the  proprietor  of 
the  immoveable  may  retain  an 
amount  equal  to  that  which  he 
has  paid  or  will  be  called  upon 
to  pay,  according  to  the  notices 
he  nas  received,  so  long  as  such 
claims  remain  unpaid.— 76w«. 

20136.  In  the  event  of  a 
difference  of  opinion  between 
the  creditor  and  the  debtor, 
with  respect  to  the  amount 
due,  the  creditor  shall,  without 
delaj,  inform  the  proprietor  of 
the  immoveable,  by  means  of  a 
written  notice,  which  shall  also 
mention  the  name  of  the  credi- 
tor, the  name  of  the  debtor,  the 
amount  claimed  and  the  nature 
of  the  claim. 

The  proprietor  then  retains  the 
amount  in  dispute  until  notified 
of  an  amicable  settlement  or  a 
judicial  decision.- Ibid. 

20 IS/.  .The  sale  to  a  third 
party  by  the  proprietor  of  the 
immoveable  or  his  agents,  or 
the  payment  of  the  whole  or  a 
portion  of  the  contract  price, 
cannot  in  any  way  affect  the 
claims  of  persons  who  have  a 
privilege  under  article  2013  and 
who  have  complied  with  the 
requirements  of  articles  2013a. 
20136,  2013c  and  20lS.~Ibid. 

aoiSfy.  The  supplier  of 
materials  shall,  before  delivery 
of  the  materials,  give  notice  in 
writing  to  the  proprietor  of  the 
immoveable,  of  the  contracts 
made  by  him  for  the  delivery  of 
materials,  and  mention  the 
cost  thereof  and  the  immove- 
able for  which  they  are  inten- 
ded.—/6id. 

2018A.  In  order  to  meet  the 
privileged  claims  of  the  suppliers 
of  materials,  the  proprietor  of 
the  immoveable  retains,  on  the 
contract  price,  an  amount  equal 
to  that  mentioned  in  the  notices 
he  has  received.— /did. 

aoi3i.    The     notices     men- 


tioned in  article  201Sg  have  the 
effect  of  an  attachment  by  gar- 
nishment on  the  contract  price. 

Within  the  three  months  fol- 
lowing the  notice  given  in 
accordance  with  article  2013g, 
the  interested  parties  must 
take  legal  proceedings  to  have 
the  debtor  condemned  and  the 
seizure  declared  valid,  other- 
wise the  latter  lapses ;  and,  to 
such  suit,  the  proprietor  of  the 
immoveable  must  be  made  a 
party.— /6i^. 

201^'.  In  the  event  of  the 
proprietor  of  the  immoveable 
erecting  the  building  himself 
without  the  intermediary  of 
any  contractor,  the  notices 
mentioned  in  article  2013g  may 
be  given  to  the  person  or  per- 
sons who  lend  or  may  lend 
money  to  the  person  building, 
and  thereupon  the  latter  shall, 
mulatis  mutandis^  be  subject 
to  the  provisions  of  the  pre- 
ceding articles.  —Ibid. 

2013A:.  No  transfer  of  any 
portion  of  the  contract  price  or 
of  the  amount  borrowed,  as  the 
case  may  be,  either  before  or 
during  the  execution  of  the 
work,  can  be  set  up  against  the 
said  suppliers  of  materials  ;  nor 
can  any  payment,  exceeding  the 
cost  of  the  work  done,  according 
to  a  certificate  of  the  architect 
or  Huperintendent  of  the  works, 
affect  their  rights.— Ibid. 

2013Z.  Onnotice  given  to 
the  proprietor  in  virtue  of  art- 
icle 20V.ig  and  registered  accord- 
ing to  article  2103,  the  suppliers 
of  materials  shall  have  a  hypothe- 
cary privilege  which  shall  rank 
after  the  hypothecs  previously 
registered  and  the  privileges 
created  by  this  act— /Wd. 

2014.  The  vendor  has  a 
privilege  upon  the  immoveable 
sold  for  all  the  price  due  to  him. 
If    there   have    been    several 


i.mtm    III    I 


i 


PRiyiLEdSS   AND  HTP0THB08. 


259 


successive  sales,  the  prices  of 
which  are  wholly  or  partly  due, 
the  first  vendor  is  preferred  to 
the  second,  the  second  to  the 
third,  and  so  on.  The  same 
right  extends : 

To  donors,  for  the  paytnents 
and  charges  stipulated  in  their 
favor ; 

To  co-part itioners,  co-heirs 
and  co-legatees  upon  the  im- 
moveables Avhich  iney  owned  in 
common,  for  the  warranty  of 
the  partitions  made  between 
them  and  of  the  differences  to 
be  paid.— C.  N.  2103 ;  C.  C.  748 
et  s.,  2050,  2100,  2104,  2105,  2122. 

SECTION    III.. 

How  P'rivileges  upon  I m move- 
ahlea  are  retained. 

2015,  With  regard  to  iin- 
moveabies,  privileges  produce 
no  effect  among  creditors,  un- 
less they  are  made  public  in  the 
manner  determined  in  the  Wtle 
Of  Hegish'ation  of  Real  Rights, 
saving  the  exceptions  therein 
mentioned.— C.  N.  2106. 

CHAPTER  THIRD. 

OF  HYPOTHKCS. 


SKCTION   I. 

General  Provisions. 

2010.  Hypothec  is  a  real 
right  upon  inimoveabIeK  made 
liable  for  the  fulfilment  of  an 
obligation,  in  virtue  of  which 
the  creditor  may  cause  them 
to  be  sold  in  the  hands  of 
whomsoever  they  may  be,  and 
have  a  preference  upon  the  pro- 
ceeds or  the  sale  in  order  of  aat<i 
as  fixed  by  this  code,— C.  N. 
2114,  2118. 


2017.  Hypothec  is  indivi- 
sible and  subsists  in  entirety 
upon  all  the  immoveables  made 
liable,  upon  cHch  of  them  and 
upon  every  portion  thereof. 

Hypothec  extends  over  all 
subsequent  improvements  or 
increase  by  alluvion  of  the  pro- 
perty hypothecated. 

It  secures  besides  the  prin- 
cipal, whatever  interest  accrues 
therefrom,  under  the  restric- 
tions stated  in  the  title  Of  Re- 
gistration ofJteMl  Rights^  and 
all  costs  incurred. 

It  is  merely  an  acces'^ory  and 
subsists  no  longer  than  the 
claim  or  obligation  which  it 
secures.-  C.  N.  2114,  213:^  ;  C.  C. 
2247 ;  C.  C.  P.  804. 

2018.  Hypothec  can  t>ake 
place  only  in  the  cases  and 
according  to  the  formalities 
authorized  hy  law.— C.  N.  2115. 

20i0.  Hypothec  may  be 
either  1«  gal,  judicial,  or  conven- 
tional.—C.  N.  2116. 

2020.  Legal  hypothec  is  that 
which  results  from  the  law 
alone. 

Judicial  hypothec  is  that 
which  results  from  judgments 
or  judicial  acts. 

Conventional  hypothec  i^e- 
sults  from  an  agreement,— C.  N. 
2117. 

2021.  Hypothec  upon  an 
undivided  portion  of  an  im- 
moveable can  only  subsist  in  so 
far  as  the  debtor,*  by  means  of  a 
partition  or  other  equivalent 
act,  remains  proprietor  of  some 
portion  of  such  immoveable, 
saving  the  provisions  of  article 
731.-  C.  C.  P.  746. 

2022.  Moveables  are  not 
susceptilile  of  hypothecation  ; 
except  as  providea  in  the  titles 
Of  Merchant  Shipping  and  Of 
Bottomry  and  Respnndentia.- 
C.  N.  2119,  2120. 

2023.  Hypothec  cannot   be 
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acquired,  to  the  prejudice  of 
existing  creditors,  upon  the  im- 
moveables of  persons  notorious- 
ly insolvent,  ur  of  traders 
within  the  thirty  days  previous 
to  their  bankruptcy.- Cf.  C.  1032 
et  8.,  2085,  2000. 

SECTION  II. 

OS  Legal  Hypothec. 

202i.  The  only  rights  and 
claims  to  which  legal  hypothec 
is  attached,  under  the  restric- 
tions hereinafter  mentioned, 
are  declared  in  paragraphs  one, 
two,  three  and  tour  of  this  sec- 
tion. 

2025.  Legal  hypothec  either 
affects  all  the'  immoveables 
generally,  or  is  limited  to  some 
of  them  only. 

2026.  Legal  hypothec  affects 
such  immoveables  only  as  be- 
long to  the  debtor  and  are  de- 
scribed in  a  notice  filed  and  re- 
gistered, as  prescribed  in  the 
title  Of  Rf'gistrallon  of  Real 
Rights.  -C.  C.  2133,  2147rt. 

2027.  Creditors  who  acquired 
a  legal  hypothec  l>efore  the 
thirty- first  day  of  December, 
one  thousand  eight  hundred 
and  forty -one,  may  nevertheless 
exercise  it  upon  all  the  immove- 
able property  held  by  the  debtor 
at  or  since  the  time  of  the  ac- 
quisition of  such  hypothec. 

202H.  Legal  hypothecs  an- 
terior to  the  first  ciay  of  Sep- 
tember, one  thousand  eight 
hundred  and  sixty, are  governed 
by  the  laws  in  force  when  they 
were  created. 

§  I.— Legal  Hypothec  of  Mar- 
ried Women. 

2029.  Married  women  have 
a  legal  hypothec  for  all  claims 
or  demands    which    they  may 


have  against  their  husbands  on 
account  of  whatever  they  may 
have  received  or  acquired  dur- 
ing marriage  by  succession,  in- 
heritance or  gift.— O.  N.  2121, 
2135 ;  C.  C.  211o. 

§  t.— Legal  Hypothec  of  Minora 
and  Intera\4:ted  Persons. 


20ao.  Minors  and  inter- 
dicted persons  have  a  legal 
hvpothec  upon  the  immoveables 
of  their  tutors  or  curators  for 
the  balance  of  the  tutorship  or 
curatorship  account.  —  C.  N. 
2121 ;  C.  C.  2117  et  s. 

2031.,Thls  hypotiiec  takes 
place  only  in  the  case  of  tutor- 
ships or  curatorshipa  conferred 
in  Lower  Canada. 


§    3.  —  Legal   hypothec   of   the 
crouni. 

9032.  Tile  legal  hypothec  of 
the  crown  in  cases  where  it 
exists,  is,  like  legal  hypothec 
in  general,  subject  to  the  pre- 
liminary provisions  of  this  sec- 
tion.-C.  N.  2121 ;  C.  C.  1089. 


§  i.— Legal  Hypothec  of  Mutual 
Insurance  Companies. 


2033.  There  is  likewise  a 
legal  hypothec  in  favor  of  mu- 
tual fire  insurance  companies 
upon  the  immoveables  men- 
tioned in  the  policy,  for  the 
payment  of  the  assessment's 
upon  the  deposit  notes. 

This  hypothec  is  not  subject 
to  the  restrictions  contained  in 
article  202H,  and  it  ranks  dating 
from  the  date  of  the  deposit 
note.  -R.  S.  Q.  58:« ;  C.  C.  2084, 
s.  5,  2130. 
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SECTION    III. 

Of  Judicial  Hypothec, 

2034.  Judicial  hypothec  re- 
sultR  from  judgments  rendered 
b^  the  courts  or  Lower  Canada, 
either  in  contested  or  uncon- 
tested cases,  and  which  order 
the  payment  of  a  specific  sum 
of  money.  Such  iudgments 
likewise  carry  hypothec  for  in- 
terest and  costs  without  speci- 
fying the  amount  thereof,  sub- 
ject to  the  restrictions  contain- 
ed in  the  title  Of  Registration 
of  Real  Rights. 

It  also  results  from  any  act  of 
suretyship  judicially  entered  in- 
to, and  from  any  other  judicial 
act  creating  an  obligation  to  pay 
a  specific  sum  of  money. 

It  is  subjec  t  to  the  rules  con- 
tained in  article  2026.— C.  N. 
2123  ;  C.  C.  2121. 

2035.  Judicial  hypothecs  ac- 

auired  before  the  thirty-first 
ay  of  December,  one  thousand 
eight  hundred  and  forty-one, 
anect  all  the  proi)erty  held  by 
the  debtor  at  or  since  the  time 
at  which  theT  were  acquired. 

2086.  Judicial  hypothecs  ac- 
quired between  the  thirty-first 
day  of  December,  one  thousand 
eight  hundred  and  forty-one, 
and  the  first  day  of  September, 
one  thousand  eight  hundred 
and  sixty,  affect  only  such  pro- 
perty as  the  debtor  possessed  at 
the  time  when  the  judgment 
was  rendered  or  the  judicial  act 
performed.— C.  N.  2123. 

SECTION   IV. 

Of  Convent ioiut I  Hypothec. 

2037.  Conventional  hypo- 
thec can  only  be  granted  by 
those  who  are  capable  of  alien- 
ating the  immoveables   which 


they  subject  to  it ;  saving  the 
provisions  of  special  enact- 
ments concerning  Fabrigues. — 
C.  N.  2124. 

2038.  Persons  whose  right 
to  an  immoveable  is  suspended 
by  a  condition  or  is  determin- 
able in  certain  cases,  or  is  sub- 
ject to  rescission,  can  only  grant 
hypothecs  upon  it  which  are 
subject  to  the  same  conditions 
or  to  the  same  rescission,— C.  N. 
2125 ;  C.  C.  2081,  s.  2. 

2039.  The  property  of  minors 
and  interdicted  persons,  and 
that  of  absentees  so  long  as  it 
is  only  provisionally  held,  can- 
not be  hypothecated  otherwise 
than  in  virtue  of  judgments,  or 
for  the  causes  and  subject  to 
the  formalities  establislied  by 
law.-C.  N.  2126 ;  C  C.  297,  298, 
321, 3dl. 

2040.  Conventional  hypo- 
thec cannot  be  granted  other- 
wise than  by  acts  in  authentic 
form  ;  except  in  the  cases  speci- 
fied in  the  following  article. 

2041.  Hypothecs  upon  lands 
held  in  free  and  common  soc- 
cage,  and  those  upon  lands  in 
the  counties  of  Missisquoi, 
Shcfibrd,  Stanstead,Sherbrooke 
and  Drum m on d,  whatever  may 
be  their  tenure,  may  also  be 
created  in  the  form  specified  in 
the  fifty-eighth  section  of  chap- 
ter thirty  seven  of  the  consoli- 
dated statutes  for  Lower 
Canada. 

2042.  Conventional  hypo- 
thecs are  not  valid  unless  the 
deed  specially  describes  the  im- 
moveaole  hypothecated,  with  a 
designation  of  the  coterminous 
lands,  or  of  the  number  or  name 
under  which  it  is  known,  or  of 
the  lot  or  part  of  the  lot  and 
range,  or  of  its  numl^er  upon 
the  plan  and  book  of  reference 
of  the  registry  office,  if  suh 
plan  and  oook  of  reference  ex- 
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ist.— C.   N.    2129;    C.   C.    2168; 
R.  S,  Q.  5831. 

2043.  A  hypothec  f^ranted 
by  a  debtor  upon  an  immove- 
able of  which  he  has  possession 
as  proprietor,  but  under  an  in- 
sumcient  title,  takes  effect  from 
the  date  of  its  re^^l  tration  if  he 
subsequently  obtain  a  perfect 
title  to  it ;  saving  the  rights  of 
third  parties. 

The  same  rule  applies  to  judg- 
ments rendered  against  a 
dosbtor  under  the  same  circum- 
stances. 

2044.  Conventional  hypo- 
thecs are  likewise  not  valid  un- 
less the  sum  for  which  they  are 
granted  is  certain  and  deter- 
mined by  the  deed. 

This  provision  docs  not  ex- 
tend to  life  rents  or  other  obli- 
gations a)  preciable  in  money, 
which  are  stipulated  in  gifts 
inter  r/t'oa.-  C.  N.  2132. 

2045.  Hypothecs  created  by 
a  will  upon  immoveables  sub- 
jected by  the  testator  to  certain 
charges,  art*,  governed  by  the 
same  rules  lis  conventional 
hypothecs.— C.  C.  2110  et  s. 

2046.  Conventional  hypo- 
thecs may  be  granted  for  any 
obligation  whatever. 


SECTION   V. 


Of  the  Order  in  wliich  Hypo- 
tlfcs  rank. 


2047.  As  between  the  credi- 
tors, hypothecs  heretofore  cre- 
ated ranK  in  the  order  of  their 
respective  dates,  when  none  of 
them  have  been  rejiistered  in 
conformity  with  the  provisions 
contained" in  the  title  Of  Regis- 


tration of  Real  Rights,  Hypo- 
thecs created  hereafter  are 
without  effect  unless  they  con- 
form to  the  provisions  of  article 
2130.-C.  N.2134. 

2048.  The  creditor  who  ex- 
pressly or  tacitly  consents  to 
the  hypothecation  in  favor  of 
another  of  the  immoveable  hy- 
pothecated to  himself  is  deemed 
to  have  ceded  to  the  latter  his 
preference;  and  in  such  case  an 
inversion  of  order  takes  place 
between  these  creditors  to  the 
extent  of  their  resi>ectlve 
claims  ;  but  in  such  manner  as 
not  to  prejudice  intermediate 
creditors  if  there  be  any. 

2049.  A  creditor  who  has  a 
hypothec  upon  more  than  one 
immoveable  belonging  to  bis 
debtor  may  exercise  it  upon 
such  one  or  more  of  them  as  he 
deems  proper. 

If  however  all  or  more  than 
one  of  the  immoveables  thus 
hypothecated  be  sold,  and  the 

grocecds  have  to  be  distributed, 
is  hypothec  is  divided  rateably 
upon  so  much  of  their  respec- 
tive prices  as  remains  to  be  dis- 
tributed, when  there  are  other 
subsequent  crt-ditors  holding 
hypothecs  upon  some  one  or 
other  only  of  such  immoveables. 

2050.  The  privileged  or  hy- 
pothecary  creditors  of  a  vendor 
rank  before  him,  legard  being 
had  among  them  to  the  order 
of  preference  or  priority. 

2051.  Creditors  whose  claims 
are  suspended  by  a  condition 
are  neverthelejis  collocated  in 
their  order,  subject,  however, 
to  the  conaitions  prescribed  in 
the  Code  of  Civil  Procedure. 

2052.  The  provisions  con- 
tained in  articles  1986,  1987  and 
1988  are  also  applicable  to  hy- 
pothecs. 
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CHAPTER  FOURTH. 


OF  THE  EFFECT  OF  PRIVILE(}BS 
AND  HYPOTHECS  WITH  RE- 
GARD TO  THE  DEBTOR  OR 
OTHER   HOLDER. 

2053.  Hypothecs  do  not 
divest  the  debtor  or  other 
holder,  either  of  whom  cou- 
tinues  to  enjoy  the  property 
and  may  alienate  it,  saoject, 
however,  to  the  privilege  or  the 
hypothec  chained  upon  it. 

2064.  Neither  the  debtor  nor 
other  holder  can,  with  a  view 
of  defrauding  the  creditor, 
deteriorate  the  immoveable 
charged  with  a  privileged  or 
hypothecary  claim,  by  destroy- 
ing or  injuring,  carrying  away 
or  selling  the  whole  or  any  part 
of  the  buildings,  fences  or  tim- 
ber thereon.— C.  C.  P.  833,  8.  5. 

2055.  In  the  event  of  such 
deterioration  the  creditor  who 
has  a  privilege  or  hypothec 
upon  the  immoveable  may  sue 
him,  even  though  the  claim  be 
not  yet  payable,  and  recover 
from  him  personally  the  dam- 
ages occasioned  by  such  deteri- 
Ok'ations  to  the  extent  of  such 
claim  and  with  the  same  right 
of  privilege  or  hypothec;  but 
the  amount  so  recovered  goes 
in  reduction  of  the  claim.— 
C.  N.  2175 ;  C.  C.  P.  833,  s.  5. 

2056.  Creditors  having  a 
registered  privilege  or  hypo- 
thec upon  an  immoveable  may 
follow  it  into  whatever  hands 
it  passes  and  cause  it  to  be  sold 
Judicially  in  order  to  be  paid, 
according  to  the  order  of  their 
claims,  out  of  the  proceeds  of 
such  sale.— C.  N.  2166. 

2057.  In  order  to  secure  his 
rights,  the  creditor  has  two 
remedies,  namely,  the  hypo- 
thecary action  and  the  action 


to  interrupt  prescription.  The 
latter  \h  treated  of  in  the  title 
Of  Pre8cripti<m,—C.  C.  2257. 

SECTION  I. 

Of  tlie  Hypothecary  Action. 

2058.  The  hypothecary  ac- 
tion is  given  to  creditors  whose 
claims  are  liquidated  and  exig- 
ible against  all  persons  holding 
as  proprietors  the  whole  or  any 
portion  of  the  immoveable  hy- 
pothecated for  their  claim.—- 
C.  C.  2247  :  C.  C.  P.  1025  et  s. 

2050.  When  the  property  is 
in  the  possession  of  an  usufruc 
tuary  the  action  must  be 
brought  against  the  proprietor 
of  the  land  &ni  against  the 
usufructuary  conjointly,  or 
notice  of  it  must  be  given  to 
whichever  of  the  two  has  not 
been  sued  in  the  first  instance. 

2060.  It  the  possessor  be 
charged  with  a  substitution, 
judgment  may  be  obtained 
against  him  in  an  hypothecary 
action  without  calling  in  the 
substitute  ;  saving  in  such  case 
the  right  of  the  latter  as  de- 
clared in  the  title  concerning 
gifts. 

2061.  The  object  of  the  hy- 
pothecary action  is  to  have  the 
holder  of  the  immoveable  con- 
demned to  surrender  it,  in 
order  that  it  may  be  judicially 
sold,  unless  he  prefers  to  pay 
the  debt  in  principal,  interest 
as  secured  by  registration,  and 
costs.  If  the  claim  be  for  a  rent 
the  holder  in  order  to  avoid 
surrendering  must  pay  the 
arrears  and  costs  and  consent 
to  continue  the  payments  either 
by  a  renewal  oeed  or  by  a  de- 
claration to  that  end  which  the 
judgment  to  be  pronounced 
renders  effective. 

2062.  The     holder    against 
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whom  an  action  is  brought  for 
the  enforcement  or  for  the  re- 
cojjpiition  of  a  hjrpothec,  has 
a  right  to  call  in  his  vendor,  or 
any  previous  grantor  bound  to 
warrant  the  property  against 
such  claim,  in  oroer  that  he  be 
condemnea  to  intervene  and 
repel  the  action,  or  to  indemnify 
such  holder  against  the  con- 
demnation and  an}'  damages 
that  may  rcvsult  therefrom.— 
C.  C.  R  187. 

2063.  For  this  purpose  the 
holder  who  is  sued  may  set  up 
a  dilatory  exception  to  the  de- 
mand, as  explained  in  the  Code 
of  Civil  Procedure.— C.  C.  P. 
177,  s.  4, 18;^. 

2004.  The  holder  may  set 
up  against  the  demand  all 
grounds  of  defence  whatever 
tending  to  its  dismissal, 
whether  the  party  bound  to 
warrant  the  property  has  been 
called  in  or  not. 

2005.  The  holder  against 
whom  the  hypothecary  action 
is  brought,  and  who  is  neither 
charged  with  the  hypothec  nor 
personally  liable  for  the  pay- 
ment of  the  debt,  may,  besides 
the  grounds  of  defence  tending 
to  destroy  the  hypothec,  set  up 
any  of  the  exceptions  set  fortn 
in  the  five  following  para- 
graphs, if  there  be  grounds  for 
them. 

§  l.—O/the  Exception  of 
Discussion. 

2006.  If  the  person  who 
gpranted  the  hypothec  or  those 
who  are  personally  liable  for 
the  payment  of  the  debt  pos- 
sess property,  the  holder 
against  whom  the  hypothecary 
action  is  brought  may,  before 
he  can  be  called  upon  to  sur- 
render, require  the  creditor  to 
sell  the  property  belonging  to 


the  debtors  personally  bound, 
provided  he  indicates  such  pro- 
perty and  advances  the  money 
necessary  to  obtain  its  discus- 
sion.-C.  N.  2170;  C.  C.  P.  177, 
s.  5,  190. 

2007.  This  exception,  how- 
ever, cannot  be  set  up  in  re- 
spect of  immoveables  hypothe- 
cated for  the  payment  of  a  rent 
created  for  the  price  of  the 
land. 

%2,— Of  the  Exception  of  War- 
'  ranty. 

2068.  The  holder  may  repel 
the  hypothecary  action,  or  the 
action  ror  the  recognition  of  a 
hypothec,  brought  against  him, 
when  the  prosecuting  creditor 
is  in  any  way  whatever  person- 
ally bound  to  warrant  nie  im- 
moveable against  such  hypo- 
thec. 

2000.  This  exception  of  war- 
ranty is  equally  available  if  the 
prosecuting  creditor  be  himself 
the  holder  of  another  immove- 
able bound  for  the  warranty  of 
the  defendant  against  the  hypo- 
thec sued  upon  ;  the  creditor  in 
such  case  cannot  maintain  his 
action  unless  he  previously  sur- 
renders the  property  which  he 
thus  holds. 

§  3. — Of  the  Excet)tion  of  Suih 

rogation  (ceaendarum 

actionum.) 

2070.  The  holder  who  Issued 
has  a  right  to  be  subrogated  in 
the  rights  and  claims  of  the  pro- 
secuting creditor  against  all 
other  persons  liable  for  the  pay- 
ment whether  personally  or  hy- 
pothecarily.— C.  C.  1156. 

207 1 .  If  the  prosecuting  cre- 
ditor or  those  from  whom  he 
derives  his  claim,  have  destroy- 
ed any  right  or  recourse  which 
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the  holder  ini^ht  otherwise 
have  exercised  in  order  to  be 
indemnified  against  the  con- 
demnation sought  for,  or  have 
by  their  own  act  l)ecome  unable 
to  transfer  the  same  to  him,  the 
action  in  so  far  can  not  be  main- 
tained. 


§  4.-0/  the  Exception  result- 
ing from  Expenditures, 

2072.  The  holder  against 
whom  the  hypothecary  action 
is  brought  may  also  demand 
that  the  surrender  which  he 
ma.y  be  ordered  to  make,  l)e 
subject  to  his  privilege  of  l)eing 
paid  what  has  been  expended 
upon  the  immoveable,  either  by 
himself  or  by  such  of  the  p€»r- 
sons  from  whom  he  derives  his 
claim  as  are  not  personally 
bound  to  the  payment  of  the 
hypothecary  debt,  the  whole  in 
conform itv  with  the  rules  con- 
taiued  in  the  title  Of  Oicnership, 
and  with  interest  from  the  day 
when  such  expenditures  were 
liquidated.— C.N.  2175  ;  C.C.  419. 


§  5.-0/  the  Exception   result- 
ing from  a  Privileged  Claim 
or  a  prior  IIyj)othec. 

a07a  The  holder  who  has 
received  the  immoveable  in  pay- 
ment of  a  privileged  debt  or  of 
an  hypothecary  claim  prior  to 
that  brought  against  him,  or 
who  has  paid  a  prior  hypothec- 
ary claim,  has  a  right,  before 
being  compelled  to  surrender, 
to  obtain  from  the  party  suing 
him  securitv  that  the  immove- 
able will  bring  a  suflficient  price 
to  ensure  the  payment  or  his 
privileged  or  prior  claim.— C.  C 
1156. 


SECTION  II. 

Of  the  Effect  of  the  Hypothec- 
ary  Action. 

2074.  The  alienation  of  an 
immoveable  by  the  holder 
against  whom  the  hypothecary 
action  is  brought,  is  of  no  effect 
against  the  creditor  bringing 
the  action,  unless  the  purchaser 
deposits?  the  amount  or  the  debt, 
interest  and  costs  due  to  such 
creditor. 

2075.  The  holder  against 
whom  the  hypothecary  action  is 
brought  may  surrender  ttie  im- 
moveable before  judgment.  If 
he  do  not,  he  may  be  condemned 
to  surrender  it  within  tlie  usual 
delay  or  the  p'-riod  fixed  by  the 
court,  and  in  default  thereof  to 
pav  the  plaintiff  the  full  amount 
of  nis  claim. 

The  immoveable  must  be  sur- 
rendered in  the  condition  in 
which  it  then  is,  subject  to  the 
provisions  contained  in  articles 
2a54  and  2()55.  -C.  C.  798,  799. 

2070.  The  holder  may  be 
condemned  personally  to  pay 
the  rents,  issues  and  profits 
which  he  has  received  since  the 
service  of  process,  and  any 
damages  he  may  have  caused  to 
the  immoveable' since  that  time. 
-C.N.  2175,  2176. 

2077.  The  surrender  and 
sale  are  effected  in  the  manner 
prescribed  in  the  Code  of  Civil 
Procedure.— C.N.  2174  ;  C.  C.  P. 
58()  et  8. 

2078.  Servitudes  or  real 
rights  which  the  holder  had 
upon  the  immoveable  at  the 
time  of  his  acquisition  of  it,  or 
which  he  extinguished  during 
his  possession  of  it  revive  after 
the  surrender. 

Such  rights  likewise  revive  in 
favor  of  the  purchaser  when, 
upon  a  demand  for  confirmation 
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of  title,  he  is  obliged  to  deposit 
the  purchase  money  in  order  to 
dischari^e  hypothec,  or  becomes 
evicted  by  aii  outbidder.— C.  N. 
2177  ;  C.  C.  2081,  s.  3. 

2079.  The  holder  surrenders 
only  the  occupation  and  pos- 
session of  the  immoveable  ;  he 
retains  the  ownership  until  the 
adjudication,  and  he  may  at  any 
time  before  such  adjudication 
stop  the  effect  of  the  hypothec- 
ary judgment  and  of  the  sur- 
render, by  paying  and  deposit- 
ing the  full  amount  of  the 
plaintiff's  claim  and  all  cost«.— 
C.  N.  2173. 

2080.  Persons  bound  to  war- 
rant I  he  property  may  likewise, 
upon  paying  the  hypothecary 
debt  or  procuring  the  extinction 
of  the  hypothec,  stop  the  effect 
of  the  surrender  and  have  it 
declared  inoperative  upon  peti- 
tion or  application  to  the  court 
in  w^hich  such  surrender  was 
made. 


CHAPTER  FIFTH. 


OF  THE    EXTINCTION  OF    PRIVI- 
LKGES  AND  HYPOTHECS. 


2081.  Privileges  and  hy- 
pothecs become  extinct : 

1.  By  the  t)t«l  loss  of  the 
thing  subject  to  the  privilege 
or  hypothec ;   by  the  changing 


of  its  nature ;  by  its  ceasing  to 
be  an  object  of  commerce, 
saving  certain  exceptional 
cases  ; 

2.  By  the  determination  or 
legal  extinction  of  the  condi- 
tional or  precarious  right  of  the 
person  who  granted  the  privi- 
lege or  the  hypothec ; 

3.  By  the  confusion  of  the 
qualities  of  privileged  or  hypo- 
thecary creditor  and  purchaser 
of  the  thing  charged.  Never- 
theless if  the  creditor  who  has 
become  purchaser  be  evicted 
for  a  cause  which  is  not  attrib- 
utable to  himself,  the  hypo- 
thec or  the  privilege  revives  ; 

4.  By  the  express  or  tacit 
remission  of  tne  privilege  or 
hypothec ; 

5.  By  the  complete  extinction 
of  the  debt  to  which  the  privi- 
lege or  hypothec  is  attached, 
and  also  in  the  case  provided  in 
article  1197  ; 

6.  By  sherifTs  sale,  or  other 
sale  of  like  effect,  or  by  forced 
licitation,  saving  seigniorial 
rights  and  the  rents  constituted 
in  their  stead  ;  and  also  by  ex- 
propriation for  public  purposes, 
the  creditors  in  such  case  re- 
taining their  recourse  upon  the 
price  of  the  property  ; 

7.  Bv  judj^ment  of  confirma- 
t  on  01  title,  as  provided  in  the 
Code  of  Civil  Pn>cedure  ; 

8.  By  prescription.— C.C.  1590, 
20:iS,  2157,  2247;  C.  C.  P.  781, 
1054,  10S4. 


' 
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OF    REGISTRATION    OF    REAL    RIGHTS. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

2082.  Registration  gives 
effect  to  real  rights  and  estab- 
lishes their  order  of  priority  ac- 
cording to  the  provisions  con* 
tained  In  this  title.— C.  N.  21()6, 
2134. 

a088.  All  real  rights  subject 
to  l)e  registered  take  effect  from 
the  moment  of  their  registra- 
tion against  creditors  whose 
rights  have  been  registered 
sui)seqaently  or  not  at  all.  If 
however  a  delay  be  allowed  for 
the  registration  of  a  title  and  it 
be  registered  within  such  delay, 
such  title  takes  effect  even 
against  subsequent  creditors 
who  have  obtained  priority  of 
registration.— C.  N.  2106,  2134. 

2084.  The  following  rights 
are  exempt  from  the  formality 
of  registration  : 

1.  The  privileges  mentioned 
in  paragraphs  one,  four,  five, 
six  and  nine  of  article  2009. 

%  The  original  titles  by  which 
lands  were  granted  en  fief,  en 
censive^  en  franc-alleuy  or  in 
free  and  common  soccage  ; 

3.  Hypothecs  in  fayor  of  the 
crown,  created  in  virtue  of  the 
statute  to  relieve  the  sufferers 
by  fire  at  Quebec.  9th  Victoria, 
chapter  62 ; 

4.  Seigniorial  rights,  and  the 
rents  constituted  in  their  stead  ; 

6.  The  claims  of  mutual  in- 
surance companies  for  the 
amount  which  the  parties  in- 
sured are  liable  to  contribute  : 


6.  The  claims  of  companies 
for  stoning  roads  against  their 
members  and  those  bound  to 
the  maintenance  of  such  roads. 
-R.  S.  Q.,  5832;  C.  N.  2107  ;  C.  C. 
2009a,  203:1 

2085.  The  notice  received  or 
knowledge  acquired  of  an  un- 
registered right  belonging  to  a 
third  party  and  subject  to  re- 
gistration, cannot  prejudice  the 
rights  of  a  subsequent  pur- 
chaser for  valuable  considera- 
tion whose  title  is  duly  regis- 
tered, except  when  such  title 
is  derived  from  an  insolvent 
trader. -C.  N.  1071. 

2086.  Want  of  registration 
may  be  invoked  against  min- 
ors, interdicted  persons,  mar- 
ried women,  and  the  crown. 

2087.  Registration  may  be 
demanded  by  minors,  inter- 
dicted persons,  or  married 
womrn,  themselves,  or  by  any 
person  whatever  in  their  he- 
half.— C.  N.  2139;  C.  C.  21476. 

2088.  The  registration  of  a 
real  right  cannot  prejudice  the 
purchaser  of  an  immoveable 
who  at  the  time  and  before  the 
coming  into  force  of  this  code 
was  in  open  and  public  posses- 
sion of  it  as  owner,  even  though 
his  title  be  not  registered  until 
afterwards. 

2080.  The  preference  which 
results  from  the  prior  registra- 
tion of  the  deed  of  conveyance 
of  an  immoveable  obtains  only 
between  purchasers  who  derive 
their  respective  titles  from  the 
same  person. 

aooo.  The  registration  of  a 
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title  conferring  real  rights  in  or 
upon  the  immoveable  propertj' 
of  a  person,  made  within  the 
thirty  days  previous  to  his 
bankruptcy,  is  without  effect ; 
saving  the  case  in  which  the 
delay  given  for  the  registration 
of  such  title,  as  mentioned  in 
the  following  chapter,  has  not 
yet  expired.— C.  N.  2146  ;  101^8, 
2023. 

2091.  The  same  rule  applies 
to  the  registration  effected  after 
the  seizure  of  an  immoveable, 
when  such  seizure  is  followed 
by  judicial  expropriation. — 
a  N.  2146 ;  C.  C.  P.  715. 

2002.  The  registration  of 
real  rights  must  be  made  at  the 
registry  office  for  the  division 
in  which  the  immoveable  af- 
fected is  either  wholly  or  partly 
situated.- C.  N.  2146. 

2003.  Registration  avail >  in 
favor  of  all  parties  whose  rights 
are  mentioned  in  the  document 
presented  for  the  purpose. 

2004.  Privileged  claims  not 
registered  take  effect,  as  regards 
other  unregistered  claims,  ac- 
cording to  their  rank  or  their 
date,and  are  preferred  to  simple 
chirographic  claims  ;  saving  the 
exceptions  contained  in  article 
2000  and  2091. ~G.  N.  2118, 

2095.  Registration  does  not 
interrupt  prescription. 

2090.  Other  pixjvisions  con- 
cerning registration,  both  as 
regards  real  rights  and  move- 
able property  and  rights,  are 
contained  in  several  other  titles 
of  this  code. 

2007.  The  effects  of  regis- 
tration or  of  non-registralion  in  i 
respect  of  d»'eds  and  judgments 
and  other  real  rights  anterior 
to  the  different  statutes  con- 
cerning registration  are  gov- 
erned by  special  provisions  of 
law  contained  in  such  statutes. 


CHAPTER  SECOND. 

RULES  PARTICULAR  TO  DIFFER- 
ENT lITLPiS  BY  WHICH  REAL 
RIGHTS   ARE  ACQUIRED. 

2008.  All  acts  inter  vii^os 
conveying  the  ownership  of  an 
immoveable  must  be  roistered 
at- length,  or  by  memorial. 

In  default  of  such  registra- 
tion, the  title  of  conveyance 
cannot  be  invoked  pfiainst  any 
third  party  who  has  purchased 
the  same  property  for  the  sanie 
vendor  for  a  valuable  consider- 
ation and  whose  title  is  regis- 
tered. 

Registration  has  the  same 
effect  lietween  two  donees  of 
the  same  immoveable. 

Every  conveyance  by  will  of 
an  immoveable  must  be  regis- 
tered either  at  length  or  by 
memorial,  with  a  declaration  of 
the  da'e  of  the  death  of  the  tes- 
tator and  a  description  of  the 
immoveable. 

The  transmission  of  immove- 
ables by  succession  must  be  re- 
gistered by  means  of  a  declar- 
ation setting  forth  the  name  of 
the  heir,  his  degree  of  relation- 
ship to  the  deceased,  the  name 
of  the  latter,  the  date  of  his 
death,  and,  lastly,  the  designa- 
tion of  the  immoveable. 

So  long  as  the  right  of  the  ac- 
quirer has  not  been  registered, 
the  registration  of  all  convey- 
ances, transfers,  hypothecs  or 
real  rights  granted  by  him  in 
respect  of  such  immoveable  is 
without  effect.— R.  S.  Q.,  art. 
583;^;  C.  C.  2147a,  21476. 

2009.  Notwithstanding  the 
p:  ovisions  hereinabove  contain- 
ed, the  sale,  lease,  or  transfer 
of  a  mining  right,  if  the  title  be 
authentic,  is  preserved  and 
takers  effect  from  its  date  by 
means  of  its  registration  within 
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sixty  days  after  its  date,  even 
though  sucli  act  be  not  followed 
by  actual  possession. 

2100.  Persous  conveying;  im- 
moveables by  sale,  gift  or  ex- 
cliange  preserve  all  their  rights 
and  privileges  by  registering 
the  deed  of  alienation  within 
thirty  days  from  its  date,  even 
against  persons  registering 
their  rights  between  the  dates 
of  such  deed  and  of  its  regis- 
tration. 

The  right  of  the  vendor  to 
take  back  an  immoveable,  sold, 
inthecaseofuon  payment  of  the 
price,  does  not  affect  subse- 
quent purchasers  who  have  not 
subjected  themselves  to  such 
right,  unless  the  deed  in  which 
it  is  stipulated  has  been  regis- 
tered a'i  in  ordinary  cases ; 
nevertheless  the  vendor  in  this 
matter  as  well  as  for  securiug 
the  price  has  all  the  advantage 
of  the  delay  of  thirty  days. 

2101.  All  judgments  declar- 
ing the  dissolution,  nullity,  or 
rescission  of  a  registered  deed  of 
conveyance  or  other  title  by 
which  an  immoveable  has  been 
transmitted,  or  peruiitling  the 
exercise  of  a  right  of  redemp- 
tion or  of  revocation,  must  be 
registered  at  length  within 
thirty  days  after  they  are  ren- 
dered* 

2l6a.  The  action  of  the  ven- 
dor «o  have  the  sale  dissolved 
by  reason  of  the  non-payment 
of  the  price,  according  to  article 
1536,  cannot  be  brought  against 
third  parties,  if  the  stipulation 
to  that  effect  have  not  been  re- 
gistered. 

The  same  rule  applies  to  the 
right  of  redemption, 

21  OS.  Vide  294a. 

1.  The  privilege  of  the  per- 
sons meiitiontHi  in  article  20 13 
dates,  in  the  cases  mentioned  in 
.the  first  clause  of  article  20136, 


only  from  the  registration, 
within  the  proper  delay,  at  the 
registry  office  of  the  division  in 
which  is  situated  the  immove- 
able affected  by  the  inscription, 
of  a  notice  or  memorial,  drawn 
up  according  to  form  A,  with  a 
deposition  of  the  creditor, 
sworn  to  before  a  justice  of  the 
peace  or  a  commissioner  of  the 
Superior  Court,  setting  forth 
tbe  nature  and  the  amount  of 
the  claim  and  describing  the 
immoveable  so  affected. 

2.  In  registering  such  memor- 
ial, it  is  sufHcient  to  mention, 
opposite  the  official  number  of 
the  cadastre  which  describes 
the  immoveable,  if  the  cadastre 
be  deposited,  or  opposite  the 
title  of  the  registered  deed,  if 
the  cadastre  be  not  yet  deposit- 
ed, the  name  of  the  claimant 
and  the  amount  due  at  the  time 
the  memorial  is  filed. 

3.  The  memorial  shall  be  made 
out  in  duplicate,  one  of  which 
shall  remain  in  the  archives  of 
the  registry  office  and  the  other 
be  delivered  to  the  creditor  with 
the  registrar's  certificate  there- 
on. 

4.  The  creditor  shall,  within 
three  days  from  the  registration 
of  the  memorial,  give  a  written 
notice  to  the  proprietor  of  the 
immoveable,  or  to  his  agents,  if 
he  cannot  be  found.— 57  v., 
c.  46  ;  59  V.,  c.  42  ;  C.  C.  1695. 

2103  and  2 103a  replaced  by 
59  Vic,  cap.  42. 

2104.  Ihe  privilege  of  co- 
partitiouers,  as  well  for  the  pay- 
ment of  differences  as  for  the 
other  rights  resulting  from  par- 
tition, is  preserved  by  theregis- 
tratior  of  the  deed  of  partition 
within  thirty  days  from  its 
date.-C.  N.  2109  ;  C.  C.  2014. 

2105.  The  same  delay  is 
allowed  co-hell's  and  co-lega- 
tees   for    the    registration    of 
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the  rights  and  privileges  accru- 
ing to  them  under  acts  or  judg- 
ments of  Jicitation.— C.  C.  2014. 

2 loo.  Creditors  and  legatees 
claiming  reparation  of  property 
preserve  a  right  of  preference 
upon  the  est<ate  of  their  deceas- 
ea  debtor,  against  the  creditors 
•of  the  heirs  or  legal  representa- 
tives of  the  latter,  provided 
they  register  within  six  months 
after  the  death  of  their  debtor 
the  rights  which  they  have 
against  his  succession. 

Such  registration  is  effected 
by  means  of  a  notice  or  memo- 
rial specifying  the  nature  and 
amount  of  their  claims  and 
describing  any  immoveables 
affected  thereby.— C.  N.  2111 ; 
C.  C.  743,  879,  8HU,  1990,  2i:«, 
2147a. 

2107.  Claims  for  funeral  ex- 
penses and  expenses  of  last  ill- 
ness do  not  retain  their  privi- 
lege upon  immoveables  unless  a 
memorial  of  such  claims  is  re- 
gistered in  the  manner  and 
within  the  delay  prescribed  Iw 
the  preceding  article.-- C.  C. 
2009,  2147a. 

2108.  Fiduciary  substitu- 
tions in  respect  of  immoveables 
contained  in  deeds  of  gift  inter 
vivos  are  subject  to  the  general 
rules  mentioned  in  article  2098 
as  regards  third  parties  whose 
real  rights  upon  such  immove- 
ables have  been  registered. 

As  regards  all  other  interested 
parties  the  registration  of  sub- 
stitutions, takes  effect  accord- 
ing to  the  provisions  contained 
in  the  title  concerning  gifts.-- 
C.  N.  1069 ;  C.  C.  93H  et  k.,  981. 

2109.  If  the  substitution  be 
created  by  will,  it  is  subject  as 
regards  registration  to  the  pro- 
visions hereinafter  declared 
with  respect  to  wills. 

21  lO.  All  rights  of  owner- 
ship resulting  from  wills,  and 


all  special  hypothecs  therein 
declared,  are  preserved  and 
take  their  full  effect  b^  means 
of  their  registration  within  six 
months  from  the  death  of  the 
testator,  if  he  die  within  the 
limits  of  Canada,  or  within 
three  years  from  such  decease, 
if  it  occur  beyond  such  limits. 
—G.  N.  1000 ;  C.  C.  880, 2046,2008. 

2111.  In  the  case  of  the 
concealment,  suppression  or 
contestation  of  a  will,  or  of  any 
other  difficulty,  parties  Inter- 
ested, who,  without  negligence 
or  participation  on  their  part, 
are  disabled  from  effecting  its 
registration  within  the  delay 
prescribed  by  the  preceding 
article,  may  nevertheless  pre- 
serve their  right  by  registering 
within  the  same  delay  a  state- 
ment of  such  contestation  or 
other  impediment,  and  regis- 
tering the  will  within  six 
months  after  it  or  its  probate 
has  been  obtained,  or  after  the 
removal  of  thf*  impediment. — 
C.  C.  2l47rt. 

2112.  Nevertheless  the  re- 
gistration of  the  statement 
mentioned  in  the  preceding 
article  has  no  retroactive  effect 
unless  the  will  be  registered 
within  five  years  from  the 
death  or  the  testator. 

211}{.  Married  men  of  full 
age  are  bound  to  register,  with- 
out delay,  the  hypothecs  and 
incumbrances  to  which  their 
immoveables  are  subject  in 
favor  of  their  wives,  on  pain  of 
punishment  as  for  misdemeanor 
and  of  l>eing  liable  for  all  dam- 
ajie-s.-C.  N.  2136. 

2114.  If  the  married  man  be 
a  minor,  hi**  father,  mother,  or 
tutor,  who  consented  to  his 
marriage,  is  Iwund  to  effect  the 
registration  mentioned  in  the 
preceding  article,   on   pain  of 
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being^  held  liable  for  all  dam- 
ages in  favor  of  the  wife. 

2115.  The  legal  hypothec  of 
the  wife  affects  the  immove- 
ables of  her  husband  by  means 
only  of  the  registration  of  her 
debt,  right  or  claim,  and  such 
immoveables  only  as  are  des- 
cribed and  specified  in  a  notice 
for  that  purpose,  registered 
either  at  the  same  time  as  the 
right  claimed,  or  at  any  time 
afterwards;  and  the  hypothec 
dates  only  from  such  last  men- 
tioned registration. 

2116.  The  right  to  legal  cus- 
tomary dower,  cannot  be  ])re- 
servecf  otherwise  than  by  the 
registration  of  the  marriage 
certificate  with  a  description  of 
the  immoveables  then  subject 
to  such  dower. 

As  regards  immoveables 
which  may  subsequently  fall 
to  the  husband  and  become 
subject  to  customary  dower, 
the  right  to  dower  upon  such 
immoveables  does  not  take 
effect  until  a  declaration  for 
that  purpose  has  been  regis- 
tered, setting  forth  the  date  of 
the  marriage,  the  names  of  the 
consort's,  the  description  of  the 
immoveabh',  its  liability  for 
dower  and  how  it  has  become 
subject  to  it.— C.  C.  2133,  2147a. 

2116a.  In  default  of  regis- 
tration, no  real,  discontinuous 
and  unapparent  servitude, 
constitutea  by  title,  has  any 
effect  as  regards  third  parties 
who  become  subsequent  pro- 
prietors or  creditors,  whose 
rights  have  been  registered.— 
R.  S.  Q.  5834  ;  C.  C.  647,  548. 

2117.  Tutors  to  minors,  and 
curators  to  interdicted  persons 
are  bound  to  register,  without 
delay,  the  hypothecs  to  which 
their  real  estate  is  subject  in 
favor  of  such  minors  or  inter- 
dicted persons,  under  the  pains 


hereinabove  declared  against 
married  men  in  article  2113.— 
C.N.  2136,  2141 ;  C.  C.  2030,  2031. 

2118.  Subrogate  tutors  are 
bound  to  see  that  the  registi  a- 
tiou  required  ip  favor  of  the 
minor  is  effected,  and  if  they 
fail  to  do  so  are  liable  for  all 
consequent  damages  that  may 
be  sustained  by  such  minor.— 
C.  N.  2137 ;  C.  C.  267. 

2119.  Ev^er>  notary  called 
upon  to  make  an  inventory  is 
bound  to  see  that  the  tutorships 
of  the  minora,  or  the  curaior- 
ships  of  the  intcrdic  ed  persons 
interested  in  such  inventories 
are  duly  registered,  and,  if 
necessary,  to  cause  such  regis- 
tration to  be  effected  at  the  ex- 
pense of  sucli  tutoPh  or  curators, 
before  proceeding  wiih  the  in- 
ventory, on  pain  of  all  damages. 

2120.  The  hypothec  of 
minors  against  their  tutor  or 
of  interdicted  persons  against 
their  curator  affects  such  im- 
moveables only  as  are  de- 
scril)ed  and  specified  in  the  act 
of  tutorship  or  curatorship,  and 
in  default  of  such  description, 
such  immoveables  as  are  de- 
scribed in  a  notice  for  that  pur- 
pose registered  either  at  the 
same  time  as  the  appointment 
of  the  tutor  or  afterwords  ;  and 
the  hypothec  dat«8  only  from 
such  registration.-  C.   C.  2133, 

2147a. 

2121.  The  judgments  and 
judicial  acts  of  the  civil  courts 
confer  hypothecs,  when  they 
are  registered,  from  the  date 
only  of  the  registration  of  a 
notice  specifying  and  describing 
the  immoveables  of  the  debtor 
upon  which  the  creditor  intends 
to  exercise  his  hypothec. 

The  same  rule  applies  to  all 
claims  of  the  crown  to  which 
any  tacit  hypothec  or  privilege 
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is  attached  by  la^-.— C.  C.  *i034 
ets.,  2133,  2147a. 

2122.  Registration  of  a  deed 
of  sale  secures  to  the  vendor 
in  the  same  order  of  preference 
as  for  the  principal,  the  interest 
for  five  years  generally  and  that 
which  is  due  upon  the  current 
year. 

2 1 23  Registi  ation  of  a  deed 
constituting  a  life-rent  or  other 
rent  preserves  a  preference  for 
the  arrears  of  five  years  gener- 
ally and  for  those  which  are 
due  upon  the  current  year.— 
C.  C.  P.  804. 

2124.  Registration    of    any 
other  claim  preserves  the  same 
right  of  preference  for  the  inter- , 
est  of  only  two  years  generally  i 
and  for  such  interest  as  is  due  ' 
u  on  the  current  year.--C.  N. 
2151. 

2125.  The  creditor  has  a 
hypothec  for  the  remainder  of 
the  arrears  of  interest  or  of 
rent  from  the  date  only  of  the 
registration  of  a  claim  or  mem- 
orial specifying  the  amount  of 
arrears  due  and  claimed. 

Nevertheless  the  a?*i"eai*s  of 
interest  due  at  the  time  of  the 
flr«t  registration  and  therein 
specified  are  preserved  by  such 
registration.- C.  N.  2151;  C.  C. 
215J,  2147a. 

2126.  Renunciations  of 
dower,  of  successions,  of  lega- 
cies, or  of  community  of  pro- 
perty cannot  be  invoked  against 
third  parties,  unless  they  have 
been  registered  in  the  registry 
ortice  of  the  division  in  which 

]  I  right  accrued. 

2127.  Every  conveyance  or 
tran  fer,  whether  voluntary  or 
juiucial,  of  a  privileged  or 
hvpothecary  claim  must  be  re- 
gistered in  tliL-  regi-try  oftice  in 
which  the  title  creating  the 
debt  has  been  registered. 

A  duplicate  of  the  certificate 


of  its  registration  must  be  fur- 
ni-*hed  to  the  debtor,  together 
with  the  copy  of  the  transfer. 

If  these  formalities  be  not  ob- 
served the  conveyance  or  trans- 
fer is  without  effect  against 
subsequent  transferees  who 
have  conformed  to  the  above 
requirements. 

AH  subrogations  in  such 
rights  granted  by  authentic 
deeds  or  by  private  writings 
must  likewise  be  registered  and 
notice  thereof  be  given.  If  the 
subrogation  take  place  by  the 
sole  operation  of  law,  it  may  be 
registered  by  transcribing  the 
document  from  which  it  results, 
with  a  declaration  to  that 
effect. 

The  transfer  or  subrogation 
must  be  mentioned  in  the  mar- 
gin of  the  registry  of  the  title 
creating  the  debt,  with  a  reL  r- 
ence  to  the  number  of  the  entry 
of  such  transfer  or  subrogation. 
— C.  C.  1154  et  s.,  1574,  1986  et  s., 
2052 

2128.  The  lease  of  an  'im- 
moveable for  a  period  exceeding 
one  year  cannot  be  invoked 
against  a  subsequent  purchaser 
unless  it  has  been  registered. — 
C.  C.  18G3. 

2120.  No  act  containing  a 
dischtirge  from  the  rent  of  an 
immoveable  for  more  than  one 
year  in  anticipntion,  can  be  in- 
voked against  a  subsequent 
purchaser  unless  it  has  been 
registered,  together  with  a  de- 
scription of  the  immoveable. 

CHAPTER  THIRD. 

OF  THE  ORDER  OV  PREFERKNCE 
OK  REAL    RIGHTS. 

2 130.  Privileged  r  i  g  h  t  k 
which  are  not  subject  to  regis- 
tration take  precedence  accord- 
ing to  their  respective  rank. 

Rights  subject  to  registration 
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and  which  have  been  registered 
within  the  prescribed  delays, 
take  effect  according  to  the 
provisions  contained  in  the  pre- 
ceding chapter. 

Except  the  above  cases  and 
the  case  of  articles  2068  and 
2091,  real  rights  rank  according 
to  the  date  of  their  registration. 

If,  however,  two  titles  creat- 
ing hypothec  be  entered  for 
registration  on  the  same  day 
and  at  the  same  hour  they  rank 
together. 

if  a  deed  of  purchase,  and  a 
deed  creating  a  hypothec,  both 
affecting  the  same  immoveable, 
be  entered  at  the  same  time, 
the  more  ancient  deed  takes 
precedence. 

No  hypothec  has  any  effect 
without  registration,  except 
that  of  mutual  insurance  com- 
panies, for  the  amount  which 
the  parties  insured  are  liable  to 
contribute.— C.  C.  2033,  2047. 

CHAPTER  FOURTH. 

OK  THE  MODE  AND  FORMALITIES 
OF    REGISTRATION. 

2131.  Registration  is  effected 
at  length  or  by  memorial. 

It  may  from  time  to  time, 
without,  however,  interrupting 
prescription,  be  renewed  upon 
the  demand  of  the  creditor  or 
his  assigns  or  any  other  person 
interested  or  entitled  to  de- 
mand registration.  The  re- 
newal is  made  by  transcribing, 
in  a  register  kept  for  that  pur- 

Sose,  a  notice  to  the  registrar 
esignating  the  document,  the 
date  of  its  original  registration, 
the  immoveable  affected  and 
the  person  who  is  then  in  posses- 
sion of  it ;  and  the  volume  and 
page  in  which  the  notice  of  re- 
newal   is   registered   must   be 


referred  to  in  the  mai^n  of  the 
original  registration. 

If  the  title  were  originally 
registered  in  another  registra- 
tion division  and  a  copy  tnereof 
have  not  been  transmitted  to 
the  registry  office  of  the  new 
division,  such  renewal  must 
mention  the  place  where  the 
title  has  been  so  registered. 

An  index  must  ne  kept  for 
the  book<t  used  for  the  registra- 
tion of  notices  of  renewal,  and 
each  notice  is  entered  in  the 
index,  both  under  the  names  of 
the  creditor  and  of  the  debtor 
and  under  that  of  the  owner  of 
the  immoveable  as  given  in  the 
notice.— C.  C.  2U7a,  21476. 

SECTION   I. 

Of  Registration  at  Length, 

2182.  Registration  at  length 
is  effected  by  transcribing  on 
the  register  the  title  or  docu- 
ment which  creates  or  gives 
rise  to  the  right,  or  an  extract 
from  such  title  made  and  certi- 
fied according  to  the  provisions 
of  article  1216. 

Errors  of  omission  and  com- 
mission in  registration  at 
length  of  any  document  or  in 
the  document  presented  for 
registration  do  not  affect  the 
validity  of  such  registration 
unless  they  occur  in  some  ma- 
terial provision  which  should 
be  noticed  in  a  memorial  or  in 
a  registrar's  certificate. 

2188.  The  notices  mentioned 
in  articles  2026,  2106,  2115,  2116, 
2120  and  2121  must  be  regis- 
tered at  length. 

2184.  Registration  at  length 
of  an  authentic  deed  may  be 
obtained  upon  the  production 
of  a  copy  or  extract  thereof 
certified  by  the  notary,  if  he  have 
kept  the  original  of  record,  or 
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of  the  original  itself,  if  it  have 
been  delivered  by  the  notary. 

If  the  title  be  a  private  writ- 
ing it  must  be  proved  in  the 
manner  hereinafter  prescribed 
with  respect  to  memorials. 

2135.  The  certificate  of  re- 
gistration at  length  is  written 
upon  the  document  itself  and 
mentions  the  day  and  hour  at 
which  it  was  entered  and  the 
book  and  page  in  which  it  has 
been  so  registered,  with  the 
number  under  which  it  was  so 
entered  and  registered. 

SECTION  II. 

Of  Registration  by  Memorial. 

2186.  Registration  by  me- 
morial is  effected  by  means  of  a 
summary  setting  forth  the  real 
rights  which  the  party  inter- 
ested wishes  to  preserve,  which 
is  delivered  to  the  registrar  and 
transcribed  upon  the  regist^er. 
— C.  N.  2148. 

2137.  The  memorial  must 
be  in  writing  and  may  be  made 
at  the  request  of  any  party  in- 
terested in  or  bound  to  effect 
the  registration  and  must  be 
attested  by  two  subscribing 
witnesses. 

The  memorial  may  also  be 
made  in  duplicate  and  acknow- 
ledged according  to  article 
2144a.  The  party  requiring  the 
memorial  must  subscribe  his 
name  to  it,  and  if  he  cannot 
write,  his  name  may  be  sub- 
scribed by  another,  provided  it 
be  accompanied  by  the  ordinary 
mark  of  such  party  made  in  the 
presence  of  the  attesting  wit- 
nesses. 

The  memorial  may  be  made 
on  behalf  of  the  Crown  by  the 
Provincial  Treasurer  or  other 
officer  of  the  Crowai,  in  whose 
hands  the  document  is,  and  it 


must  state  the  name,  office  and 
domicile  of  the  person  by  whom 
it  is  made.— R.S.  Q.  58as,  as 
amended  by  52  V.  c.  26. 

2138.  When  there  are  more 
writings  than  one  to  complete 
I  he  rignts  of  the  person  requir- 
ing registration,  they  may  be 
all  included  in  one  memorial 
without  its  being  necessary  to 
insert  more  than  once  therein 
the  description  of  the  parties  or 
of  the  immoveables  or  other 
propfrty. 

2138a.  One  memorial  is 
sufficient,  in  the  case  of  several 
obligations,  titles  or  claims, 
from  the  same  debtor,  upon  one 
or  more  immoveables  in  favor 
of  the  same  creditor  or  acquirer, 
and  also  in  the  case  of  seveial 
successive  titles  and  transfers 
of  the  same  property.— R  S.  Q. 
5836. 

2189.  The  memorial  must 
set  forth  : 

1.  The  date  of  the  title  and 
the  name  of  the  place  where  it 
was  executed ; 

If  it  be  a  notarial  act,  the 
name  of  the  notary  who  keeps 
the  original  thereof,  or  the 
name  of  the  notaries  or  of  the 
notary  and  witnesses  who 
signed  it,  if  the  original  have 
been  delivered ;  if  it  be  a  pri- 
vate writing  the  names  of  the 
subscribing  witnesses ;  if  it  be 
a  judgment  or  other  judi- 
cial act,  it  must  designate  the 
court ; 

2.  The  nature  of  the  title ; 

8.  The  description  of  the 
creditors  and  debtors  and  other 
parties  thereto ; 

4.  The  description  of  the  pro- 
perty subject  to  the  right  claim- 
ed, and  that  of  the  party  re- 
quiring registration ; 

5.  The  nature  of  the  ri^t 
claimed,  and,  if  it  be  a  claim 
for  money,  the  amount  due,  the 
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rate  of  interest,  and  the  co^ts 
if  there  be  any  ; 

If  the  rare  of  interest  be  not 
specified,  the  reKit^tration  does 
not  preserve  the  rif^ht  to  inter- 
est beyond  the  legal  rate. 

2140.  The  memorial  is  de- 
livered to  the  reKistrar  to- 
gether with  the  tide  or  docu- 
ment, or  an  authentic  copy  of 
the  title,  and  must  be  acknow- 
ledged by  all  or  one  of  the 
parties  to  it,  or  be  proved  by 
the  oath  of  one  of  the  subscrib- 
ing witnesses.— C.  N.  2148. 

2141.  M'hen  the  memorial 
is  executed  in  any  part  of 
Canada  it  may  be  proved  in 
Lower  Canada,  by  the  affidavit 
of  one  of  the  witnesses,  sworn 
to  before  a  judge  of  the  court  of 
Queen's  Bench,  or  of  the  Super- 
ior Court,  or  a  commissioner  of 
the  latter  court  for  taking  affi- 
davit s,  or  before  a  justice  of  the 
peace,  a  notary,  the  registrar, 
or  his  deputy. 

2142.  When  the  memorial 
is  executed  in  Upper  Canada, 
proof  thereof  may  be  there 
made  and  attested  in  the  same 
manner  before  a  judge  of  the 
Court  of  Queen's  Bench  or  of 
the  Court  of  Common  Pleas,  or 
before  a  justice  of  the  peace,  or 
a  notary,  or  V)efore  a  commis- 
sioner of  the  Superior  Court  for 
Lower  Canada. 

2143.  When  it  i>s  executed 
in  any  other  British  possession 
it  may  be  proved  therein  by  an 
affidavit  sworn  to  i)efore  tlie 
mayor  of  the  place,  the  chief 
justice  or  a  judge  of  the  Su* 
preme  Court,  or  before  a  com- 
missioner authorized  to  take 
affidavits  to  be  used  in  the 
courts  of  Lower  Canada. 

2144.  If  it  be  executed  in  a 
foreign  country  the  affidavit 
may  be  sworn  to  l)efore  any 
minister,  or  charge  d'affaires. 


or  consul  of  Her  Majesty  in 
such  foreign  state. 

2144a.  The  memorial  may 
also  be  executed  before  a  notary 
by  deed  en  minute  or  en  brevet. 

The  memorial  so  executed, 
need  not  be  attested  before  a 
witness  nor  proved  under  oath 
nor  be  accompanied  by  the  title 
of  which  it  is  a  memorial,  not- 
withstanding the  provisions  of 
articles  2137  and  2140  of  this 
code,  and  may  contain  the 
official  number  even  if  such 
number  be  not  in  the  title  of 
which  it  is  a  memorial.— 52  V.  c. 
26. 

2145.  When  any  memorial 
of  a  title  is  presented  for  regis- 
tration the  registrar  is  bound 
to  endorse  upon  such  title  the 
words  "registered  by  mem- 
orial," mentioning  the  day, 
the  hour  and  time  at  which 
such  memorial  is  entered,  and 
also  in  what  lx>ok  and  page  and 
under  what  number  the  same 
is  entered  and  registered.  And 
he  must  sign  such  certificate. 

The  memorial  remains  among 
the  records  of  the  registry  office 
and  forms  part  thereof. 

2145a.  As  contained  in  ar- 
ticle oS.iiS^  B.  S.  Q.,  is  repealed 
by  5i  V.  c.  '2fi,  s.  S. 

2146.  Every  claim  or  mem- 
orial for  the  preservation  of 
interest  or  of  arrears  of  rent 
must  specify  the  amount  there- 
of and  the  title  under  which 
they  are  due,  and  be  ac- 
companied by  the  affidavit  of 
the  creditor  that  such  amount 
isdue.— C.  C.  2125. 

2147.  The  provisions  of  this 
section  apply  if  necessary  to  any 
documents  or  titles  which  do 
not  affect  immoveables,  but  the 
registration  of  which  is  required 
by  some  special  law,  unless  it  l>e 
otherwise  provided. 

2147a.  The    notices,    decla- 
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rations  and  memorials  men- 
tioned in  articles  20M,  2098,  2106, 
2107,  2111,  2115,  2116,  2120,  2121, 
2125,  2131,  2132,  2133  2136,  2146, 
2161,  2168  and  2172,  may  be  given 
either  under  private  sale  or  by 
notarial  deed,  en  minute  cr  en 
bi-f  cet ;  such  notices,  declara- 
tions or  memorials,  if  en  brevet 
or  under  private  seal,  must 
remain  in  the  registry  office  ; 
but  if  en  miniUe  the  delivery  of 
an  authentic  copy  is  sufficient. 

The  certificate  of  registra- 
tion is  affixed  to  »uch  notices, 
declarations  or  memorials,  only 
if  it  be  demanded  —52  V.  c.  26.    \ 

21476.  The  notices  and  de- 1 
derations  mentioned  in  articles 
2098,  2131  and  2172,  may  be  given 
to  registrars  for  those  interest- 
ed, by  any  person  whomsoever, 
whether  related  or  not.  They 
may  also  be  giv^n  by  married 
women,  interdicted  persons, 
and  the  minors  themselves.— 
R  S.  Q.  5830 ;  C.  C.  2087. 

CHAPTER   FIFTH 

OF  THE  t;ANCELLIN(J   OF  RE- 
GISTRATIONS OK  RKAL 
RIGHTS. 

2148.  The  registration  of 
real  rights,  or  the  renewal  there- 
of, may  be  cancelled  with  the 
c  msent  of  the  parties,  or  in 
virtue  of  a  judgment  from 
which  there  is  no  appeal,  or 
which  has  lieeonie  final. 

The  acquittance  of  a  debt 
implies  a  consent  to  its  being 
cancelled. 

Any  notary  who  executes  a 
total  or  partial  discharge  of  a 
hypothec  is  bound  to  cause  the 
same  to  be  registered  in  the 
proper  division,  accordinjr  to 
the  statute  27th  and  28ih  Vict, 
ch.  40. 

The  creditor  is  bound  to  see 


that  the  disrharffe  is  registered, 
and  is  responsible  for  any  costs 
that  may  be  incurred  in  con- 
sequence of  non-registration, 
ana  he  cannot  be  compelled  to 
grant  a  discharge,  unless  a 
sufficient  sum  is  placed  in  his 
hands  to  pav  for  the  registration 
and  transmission.— C  N.  2158. 

2149.  If  the  cancelling  be  not 
consented  to,  it  may  be  demand- 
ed from  the  proper  court  by  the 
debtor  or  other  holder,  by  any 
subsequent  hypothecary  credit- 
or, by  a  surety,  or  by  any  party 
interested,  together  with  what- 
ever damages  may  be  due. -C.N. 
2159. 

2150.  The  cancelling  is  or- 
dered when  the  registration,  or 
the  renewal,  has  been  effected 
without  right  or  irregularly,  or 
upon  a  void  or  informal  title,  or 
wiien  the  right  registered  has 
been  annuUea,  rescinded  or  ex- 
tinguished by  prescription  or 
otherwise.— C.  N.  2160. 

2151.  The  consent  to  the 
cancelling  and  the  acquittance 
or  certificate  of  discharge  may 
be  in  authentic  form  or  under 
private  signature. 

When  under  private  signa- 
ture they  must  be  attested  by 
two  witnesses,  and  cannot  be 
received  by  the  registrar  unless 
they  are  accompanied  by  an 
affidavit  of  one  of  such  witnesses 
sworn  to.  before  one  of  the 
functionaries  mentioned  in  ar- 
ticles 2141,  2142.  2143  and  2144, 
as  the  case  requires,  and  estab- 
lishing that  the  money  has  been 
paid  in  whole  or  in  part,  and 
that  such  acquittance,  certifi- 
cate of  discharge,  or  consent  to 
the  cancelling  was  signed  in  the 
presence  of  such  witness  by  the 
party  granting  it. 

The  discharge  of  any  hypothec 
in  favor  of  the  crown  may  be 
entered  in  the  margin  against 
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the  registry  of  such  hypothec 
upon  the  production  of  a  copy  : 

1.  Of  an  order  of  the  Governor 
in  Council,  certified  by  the  clerk 
of  the  Executive  Council  or  his 
deputy ; 

2.  Or  of  a  certificate  of  Her  | 
Majesty's  attorney-general  or 
solicitor-general  for  Eower  Can- 
ada, stating  that  such  hypothec 
is  discharged  in  whole  or  in 
part. 

The  discharge  of  any  hypothec 
securing  a  life-rent  is  entered 
on  the  margin  upon  production 
of  the  certincate  of  death  of  the 
person  on  whose  life  the  rent  is 
created,  accompanied  by  an 
affidavit  identifying  such  per- 
son, and  such  affidavit  may  be 
received  and  certified  b^  one  of 
the  functionaries  mentioned  in 
Articles  2141,  2142,  2143  and  2144, 
as  the  case  requires. 

2152.  The  consent  to  the 
cancelling  and  the  acquittance 
or  certificate  of  discharge,  or 
the  judgment  rendered  to  avail 
in  lieu  thereof,  must,  when  pro- 
duced, be  mentioned  in  the 
margin  of  the  registry  of  the 
title  or  memorial  establishing 
the  creation  or  existence  of  the 
right  so  cancelled. 

The  consent  to  the  cancelling, 
the  acquittance  or  the  certificate 
of  discnarge,  when  they  are  pri- 
vate writings,  or  a  cert  ified  copy 
thereof  w^hen  they  are  in  notar- 
ial form  as  well  as  the  copy  of 
any  judgment  rendered  to  avail 
in  lieu  thereof  registered  in  con- 
formity with  the  present  article 
and  the  succeeding  articles  of 
this  chapter  must  remain  de- 
posited in  the  office  where  such 
registration  takes  place. 

2152a.  The  cancellation  of 
the  registration  of  real  rights  is 
made  by  simplv  presenting  and 
depositing  in  tne  registry  office 
to  which  it  appertains/ to  re- 


main among  and  form  part  of 
the  records  thereof,  documents 
or  authentic  copies  or  extracts 
from  documents,  as  the  case 
may  be,  authorising  the  cancel- 
lation, and  by  the  noting,  of 
such  documents  thus  presented 
and  deposited  in  the  margin  of 
the  registration  of  the  docu- 
ment creating  or  showing  such 
cancelled  rights.— R  S.  Q.  5840. 

2153.  The  judgment  declar- 
ing the  nullity,  extinction  or 
dissolution  of  the  right  regis- 
tered cannot  however  be  regis- 
tered, unless  it  is  accompanied 
bv  a  certificate  that  the  delays 
allowed  to  appeal  from  such 
judgment  have  expired,  with- 
out such  appeal  having  taken 
place. 

2154.  Such  judgment  must 
have  been  served  upon  the  de- 
fenciant  in  the  usual  manner. 

2155.  The  sheriff  is  bound  to 
cause  all  his  deeds  of  sale  of 
immoveables  under  execution 
to  be  registered,  at  the  expense 
of  the  purchaser,  as  soon  as  pos- 
sible, and  before  delivering  to 
any  person  whatever  any  dupli- 
cate thereof. 

2156.  The  prothonot^ry  of 
the  Superior  Court  is  bound  to 
cause  to  be  regi>tered  as  soon 
as  possible,  at  the  expense  of 
the  applicant  or  the  purchaser, 
as  the  case  may  be,  all  judg- 
ments of  confirmation  of  title 
and  all  decrees  of  adjudication 
upon  forced  licitation,  before 
delivering  copies  thereof  to  any 
person  whatever. 

2157.  The  registration  at 
length  of  confirmations  of  title, 
forced  licitations,HherifF's  sales, 
sales  in  banknipt'Cy,  and  other 
sales  having  the  effect  of  dis- 
charging property  from  hypo- 
thecs, whether  made  before  or 
after  the  ninth  day  of  June,  one 
thousand    eight   hundred   and 


278 


RBGI8TBATI0N   OF   RfiAL   atOHTB. 


sixty-two,  is  equivalent  to  the 
regif^tra*  ion  of  a  certificate  of 
tlie  discharge  or  of  the  extinc- 
tion of  all  rights  which  are  dis- 
charged by  such  sales,  forced 
licitations  or  confirmations  of 
title,  even  of  hypothecs  for  con- 
ventional dower :  and  it  is  the 
duty  of  the  registrar  in  such  case 
to  make  mention  thereof  in  the 
margin  of  each  entry  establish- 
ing a  previous  right  extinguish- 
ed by  such  sale,  confirmation  of 
title,  or  decree  of  adjudication. 
— C.C.  2081,  s.  6,  7  ;  V.  C.  P.  781, 
1054,  1084. 

2167a.  Articles  2148,  2152, 
2152a,  2158  and  2154  apply  to  the 
registration  of  any  judgment 
for  the  re-entry  upon  abandon- 
ed lands,  and  apply  also  to  the 
cancelling  of  the  registration  of 
any  deed  of  sale  declared  void 
by  such  judgment ;  but  article 
2164  does  not  ^pply  if  the 
buyer  has  been  notified  in  the 
manner  prescribed  by  article  68 
of  the  Code  of  Civil  Procedure. 
-R.  S.  Q.  5841. 

CHAPTER  SIXTH. 


OF  THE    ORGANIZATION    OF 
GISTRT  OFFICES. 


RE- 


SECTION  I. 

Of  Registry  Offices  and  fh€ 
Registers. 

2158.  At  the  chief  place  ot 
each  county,  or  in  each  regis- 
tration division  set  apart  by 
law  or  by  proclamation  of  the 
governor,  a  registry  office  is  es- 
tablished for  the  registration  of 
all  real  rights  affecting  immove- 
ables situate  within  .such  county 
or  registration  division,  and  of 


all  other  acts  requiring  registra- 
tion.-C.  N.  2146. 

2159.  A  public  officer  called 
a  registrar  is  appointed  by  the 
governor  to  keep  such  registry 
office,  who  is  charged  to  execute 
the  duties  prescribed  by  this 
title :  and  every  act  of  fraud 
which  he  commits  or  allows  to 
be  comraitt«d  in  the  exercise  of 
the  duties  of  his  office,  subjects 
him  to  nay  to  the  party  injured 
triple  damages  with  costs,  be- 
sides loss  of  office,  and  other 
penalties  imposed  by  law.— 
C.  C.  P.  808. 

1^2160.  Registry  offices,  must 
be  Ivept  open  every  day,  Sun- 
days and  holidays  excepted, 
from  nine  o'clock  in  the  morn- 
ing until  four  o'clock  in  the 
aft»*rnoon.— R.  S.  Q.  5842. 
,2161.  £very  registrar  shall 
keep: 

1.  An  alphabetical  index  or 
repertoi*y  of  the  names  of  all 
persons  mentioned  in  the  acts 
or  documcnt«  registered  as  ac- 
quiring or  conveying  any  right 
affected  by  such  registration, 
with  a  reference  to  the  number 
of  the  document,  and  the  pa^e 
of  the  register  in  which  it  is 
entered,  and,  when  immove- 
ables are  concerned,  the  name 
of  the  place  where  they  are 
situated  ; 

2.  All  alphabetical  list  of  ail 
parishes,  townships,  seignior- 
ies, cities,  towns,  villages,  and 
extra-parochial  places  within 
his  registry  division,  containing 
a  reference  under  the  head  of 
each  local  division  to  all  entries 
of  documents  concerning  im- 
moveables comprised  within 
such  division,  or  giving  the 
number  an<i  other  references 
mentioned  in  the  preceding 
paragraph,  so  as  to  serve  as  an 
index  to  immoveables,  and  such 
list  must  be  made  in  conformity 


*^  The  Lieutenant-Goyemor  in  council  amf,  hoireyer,  at 
'  any  time,  if  he  deems  it  expedkat,  fbange  such  hours  for  all 
or  any  aach  registry  offices  situated  in  cities/' 


2161.  Paragraph  5  of  artlolt  21 6I  of 
tha  ClTll  Coda  1ft  amandad  ty  adding 
aft  or  the  word:  *brou|^t*  In  the  fourth 
llne»  the  worda:  *the  date  of  the  docu* 
aenti  the  name  of  the  notary  who  reeelrd 
ed  lt»  «f  a  notarial  deed.**  2Sdw.  Yll. 
eap.  59* 


1.  Article  2161(2  of  the  Civil  Code,  as  enacted  by  article  ' 
5843  of  the  Revised  Statutes,  is  amended  by  adding  thereto  ^ 
the  following  paragraphs : 

"  2.  A  copy  of  the  notice  for  the  sale  of  immoveables  3 
judicially  ordered  in  suits  for  partition  must  in  like  manner  j 
be  given  by  the  party  publishing  the  notice,  and  a  similar 
entry  made  thereof  by  the  registrar  in  the  index  to  im- 
moveables by  writing  the  words  :  "  in  licitation,  No.       ."      ^ 

"  8.  A  copy  of  the  notice  of  application  for  confirmation  of  3 
title  must  in  like  manner  be  given  by  the  applicant,  and  a  | 
similar  entry  thereof  made  by  the  registrar  in  the  index  to  a        j 
immoveables  by  writing  the  words:  "confirmation  of  title'      4 
api^lied  for,  No.       /* 


"2l6lh«  Vhen  the  slisure  is  rtltaseA  Ar 
the  proceedlnge  In  lieitatien  er  fer  cenf^ 
f irmatlea  ef  title  are  almndeneA*  the 
notices  mentleneA  In  article  2l6lA  are 
reepectiTely  cancelled  by  the  deposit  la 
the  registry  office 4ef  amcertlf leate  est* 
abllshlng  such  release  c^  ahandonaent  glTM 
by  the  prothonotary»  and  by  the  noting 
of  the  relaase  or  abandonment  in  the  ln*» 
dex  to  iflmoToables  or  in  the  aargin  of  the 
last  entry  in  the  books  after  the  noting 
of  the  seizure t  llcitation  or  applleatien 
ef  confiraatlen  of  tiMLot** 


''Andy  siailarlyy  the  notice  of  sale  by  11* 
citation  will  be  cancelled  by  the  reglstra 
tlon  of  the  prothonotary*s  deed  ef  salOy 
and  the  notice  of  application  for  confirm- 
ation  of  title  by  the  registration  of  the 
Judgment  oonflrmlng  the  title  deed*** 
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with  the   provi^ons  of  article 
2171; 

3.  Ab  entry  book  in  which  are 
entered  the  year,  month,  day 
and  hour  when  each  document 
is  brought  for  registration,  the 
namcB  of  the  parties  to  the 
same  and  of  the  person  by  whom 
the  same  is  brought,  the  nature 
of  the  right  of  which  registra- 
tion is  required,  and  a  general 
description  of  the  immoveable 
affected  thereby ; 

4,  A  register  in  which  all 
documents  "presented  for  regis- 
tration are  transcribed ; 

.5.  A  book  in  which  ^re  regis- 
tered the  notices  reqtiired  by 
articles  tll5,  2116,  2120,  2121, 
with  an  index  to  be  made  in  the 
same  manner  as  the  index  pre- 
scribed in  article  2131.— C.  N. 
2202. 

2161a.  A  register  for  the  ad- 
dresses or  elections  of  domicile 
of  hypothecary  creditors,  must 
be  kept  in  each  registry  office. — 
R  S.  Q.  5843. 

21616.  Every  hypothecary 
creditor  or  every  transferee, 
heir,  donee  or.  legatee  of  an  hy- 
pothecary creditor,  shall  give  to 
the  registrar  of  the  registration 
division  wherein  the  immove- 
ables hypothecated  are  situated 
notice  of  his  address  or  of  his 
elected  domicile ;  and  if  he  after- 
wards changes  his  residence,  of 
his  new  address.— Jd. 

2161c.  Each  address  or 
elected  domicile  is  entered  in 
the  register  of  addresses,  and 
the  number  of  the  entry  of  the 
same  is  noted  in  the  index  to 
immoveables,  in  the  page  or 
space  allotted  for  the  lot  or  sub- 
division hypothecated  in  favor 
of  the  person  giving  the  notice. 
— Id, 

216  Id.  A  copy  of  the  notice 
for  the  sale  of  immoveables 
under  seizure  must  be  given  by 


the  sherifT  to  the  registrar,  to 
remain  deposited  in  nis  office, 
and  an  entry  must  bb  made  by 
the  latter  in  his  index  to  im- 
moveables or  In  the'  margin 
opposite  the  last  entry  in  the 
books,  for  each  lot  or  piece  of 
land  mentioned  in  such  notice, 
by  writing  the  words  :  *  under 
seizure  No.  .'— /d  ;  C.  C.  P. 
719, 

21616.  A  notice  must  be«^Q^ 
immediately  sent  by  the  regis-  "^ 
trar,bv  registered  letter,  to  each 
hy[K>tnecary  creditor,  whose 
name  is  entered  in  the  retgii^ter 
of  addresses,  informing  him 
that 'the  immoveable  hypothe- 
cated tx>  him  4s  under  seizure, 
and  of  the  place  where  and  the 
time  when  it  will  be  sold. — Id, 

216ir.    Tl 
until  the   notice  of  ^^ 
cancelled,    mentmik^^tf^in    all 
certificatespMlIanded  of  him, 
either  aotft^t  the  immoveable 
descsHled   in   such    notice,   or 

rson  upon  whom 
le  was  seized.— 
Id. 
ff  2161a.  When  the  seizure  is 
foUowea  by  judicial  expropria- 
tion, the  notice  of  seizure  will 
be  cancelled  by  the  registration 
of  tlie  sheriff's  deed  of  sale. — 
Id, 

^  2161/i.  When  the  seizure  is 
released,  the  notice  of  seizure 
is  cancelled  by  the  deposit  in 
the  registrv  office  of  a  certi- 
ficate establishing  such  release 
given  by  the  protnonotary  and 
Dy  the  noting  of  the  release  in 
the  index  to  immoveables  or  in 
the  maivin  of  the  last  entry  in 
his  books  after  the  noting  of 
the  seizure. — Id, 
>2161t.  A  list  of  the  lands 
sold  for  taxes  must,  within  the 
eight  days  following  the  ad- 
judication, be  transmitted  by 
the  secretary-treasurer  of  each 
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county  council  to  the  reKi^^trar 
'to  be  deposited  in  his  office ; 
an4  the  registrar  must  make 
an  entry  of  the  Rale  in  his  index 
to  immoveables,  or  m  the  mar- 
gin opposite  the  last  entry  in 
his  books,  for  each  lot  or  piece 
of  land  so  sold,  by  -v^'riting  the 
words:  \sold  for  municipal 
taxes  No.       /—Id. 

2101J.  The  registrar  must, 
until  the  entry  of  such  muni- 
cipal sale  is  cancelled,  mention 
it  in  all  certificates  demanded 
of  him  affecting  any  lot  or  piece 
of  land  mentioned  in  the  list.— 
Id. 

ai61/r.  The  cancellation  of 
the  entry  of  such  municipal  sale 
is  effected  by  the  registration 
of  a  municipal  deed  of  sale,  or 
by  the  deposit  of  a  certificate 
from  the  secretary-treasurer 
that  the  land  has  been  re- 
deemed, and  by  the  noting  of 
such  redemption  in  the  index 
to  immoveables  or  by  the  noting 
of  the  municipal  sale  in  the 
margin  of  the  last  entry  in  the 
^K)oks.— 7rf. 

2161^.  The  omission  to  corn* 
ply  with  any  of  tlie  provisions 
of  articles  2161a  to  2161A:  does 
not  invalidate  any  proceeding 
in  any  cause  or  matter  in  which 
such  omission  may  occur  ;  but 
the  officer  in  default  is  respon- 
sible for  all  damages  wnich 
may  result  therefrom.— /d. 

2162.  In  the  registration 
divisions  of  Quebec  and  Mont- 
real the  register  mentioned  in 
paragraph  4  of  the  preceding 
article  may  be  kept  in  several 
parts  in  separate  books,  accord- 
mg  to  the  following  classifi- 
cation : 

1.  Bonds,  recognizances  and 
obligations  in  mvor  of  the 
crown  ;  wills,  and  the  probates 
thereof ; 


2.  Marriage  contracts  and 
gifts ; 

3.  Appointments  of  tuton 
and  curators ;  mdgmenta  and 
judicial  acts  and  proceedings  ; 

4.  Deeds  ■  conveying  the 
ownership  of  property  other 
than  those  above  mentioned ; 
the  leases  mentioned  In  article 
2128,  and  acquittances  for  rent 
paid  in  anticipation ; 

5.  Deeds,  instruments  and 
writings  creating  hypothecs, 
privileges  or  charges,  and  not 
comprised  in  any  of  the  preced- 
ing classes ; 

tf.  411  other  acts  of  which 
registration  may  be  required  in 
the  interest  of  any  party  what- 
ever. 

The  foregoing  provisions  may 
be  extended  by  a  proclamation 
of  the  governor  to  any  registry 
division  the  population  of 
which  exceeds  fifty  thousand 
souls. 

2168.  The  governor  may 
also  by  proclamation  direct 
that  the  registrars  for  the  regis- 
tration  divisions  of  Quebec  and 
Montreal,  or  either  of  them, 
shall  keep  separate  registers 
and  books  for  the  immoveables 
situate  within,  and  for  those 
sifuate  without  the  limits  of 
the  said  cities  respectively. 

2164.  The  Governor  in 
Council  may  alter  the  form  of 
auv  books,  indexes  or  other 
official  documents  to  be  kept  by 
registrars,  or  direct  new  ones 
to  be  kept ;  and  all  orders  to 
that  effect  are  published  in  the 
Canada  Gazette  and  take  effect 
from  the  iay  therein  appointed, 
provided  such  day  be  not  fixed 
at  less  than  one  month  from 
the  publication  of  such  order. 

2166.  Other  provisions   are 
contained    in    the  statutes  re- 
specting registration. 


6.   Article  2l6li  cf  th«  CiTll  C««l«,  «» 
•B«ot«4  by  article  5843  cf  the  RcTleed  St» 
tutee,  is  amendeA  ty  adding  therete  the 
fellewing  werda:  "and  the  netiee  muat  he 
ianediately  aent  by  the  regletrar  by  regi». 
tered  letter  te  each  hypothecary  e red iter 
wheae  nana  ia  entered  in  the  regiater  ef 
addreaaeai  informing  him  ef  the  aale  aale." 


fii?r"^^  ^?*^^°^  *^*«''  *^e  words:  "  under  seizure  "  in  fT,. 
fifth  hue,  the  words  •  «  m.  tr.  k„      ,j  ,  "  ,.°"'^"'^®>     ^°^  the  ? 

case  may  bet "  *  ^^  licitation,  as  the  c 

{b)  By  adding  thereto  the  following  paragraph  : 
"  In  cases  of  application  for  confirmation  nf  t;*u  *u 


2161/-.  The  registrar  must,  until  the  notices  mentioned  1 
in  article  21 61rf  are  cancelled,  mention  them  in  all  certificates  t 
demanded  of  him  either  against  the  immoveable  described  <= 
in  such  notices,  or  against  the  person  upon  whom  the  immove-  ' 
able  was  wized,  the  co-proprietors  in  the  case  of  licitation. 
or  the  vendor  or  assignor  of  the  applicant  for  confirmation  of 
title,  as  the  case  may  be." 
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SBGTION  II. 

Of  the  OMcioU  Plaits  and  Books 
of  Rejtn'ence  and  of  Matters 
connected  therewith, 

2166.  The  Commissioner  of 
Crown  Lands  furnishes  each 
registry  office  with  a  copy 
of  a  correct  plan,  made  in 
conformity  with  the  provisions 
of  chapter  37  of  the  con- 
solidated statutes  for  Lower 
Canada  and  the  statute 
27th  and  28th  Vict.,  ch.  40, 
showing  distinctly  all  the  lots 
of  land  of  each  city,  town,  vil- 
lage, parish,  tow*  ship,  or  part 
thereof,  comprised  within  the 
division  to  which  such  office  be- 
longs. 

2167.  Such  plan  must  be  ac- 
companied hy  a  copy  of  a  book 
of  reference  in  which  are  set 
forth : 

1.  A  general  description  of 
each  lot  of  land  shewn  upon  the 
plan; 

2.  The  name  of  the  owner  of 
each  lot,  so  far  as  it  can  be  as- 
certained ; 

3.  All  remarks  necessary  to 
the  right  understanding  of  the 
plan. 

Each  lot  of  land  shewn  upon 
the  plan  is  designated  thereon 
by  a  number,  which  is  one  of  a 
single  series,  and  is  entered  in 
the  book  of  reference  to  de- 
signate the  same  lot. 

2168.  When  a  copy  of  the 
plans  and  books  of  reference  for 
the  whole  of  a  registration  divi- 
sion has  been  deposited  in  the  ; 
office  for  such  division,  and  no- 
tice has  been  given  by  pri)- 
clamation  in  the  manner  men- 
tioned in  article  2160,  the  num- 
ber given  to  a  lot  upon  the  plan 
and  m  the  book  of  reference  is 
the  true  description  of  such  lot 
and    is     sufficient     as     such 


in  any  document  whatever ;  and 
any  part  of  such  lot  is  suffi- 
ciently designated  by  stating 
that  it  is  a  part  of  such  lot  and 
mentioning  who  is  the  owner 
thereof  and  the  properties  co- 
terminous thereto;  and  any 
piece  of  land  composed  of  parts 
of  more  than  one  numbered  lot 
is  sufficiently  designated  by 
stating  that  it  is  so  composed 
and  mentioning  what  part  of 
each  numbered  lot  it  contains. 

No  description  of  an  immove- 
able in  the  notice  of  application 
for  confirmation  of  title,  or  in 
the  notice  of  a  sale  by  the  sheriff 
or  by  forced  licitihtion,  or  of  any 
sale  having  the  effect  of  a 
sheriff's  sale,  or  in  the  sheriff's 
deed,  or  in  the  judgment  of  con- 
firmation, will  l>e  deemed  suffi- 
cient unless  it  is  made  in  con- 
formity with  the  provisions  of 
this  articl'e. 

As  soon  as  such  plans  and 
books  of  reference  have  been  de- 
posited and  notice  thereof  has 
been  given,  notaries  passing 
nets  concerning  Immoveables 
indicated  on  such  plan  are 
bound  to  designate  such  im- 
moveables by  the  number  given 
to  them  upon  such  plan  and  in 
the  book  of  reference,  in  the 
manner  above  prescribed  ;  in 
default  of  such  designation  the 
registration  does  not  affect  the 
lot  in  question,  unless  there  is 
filed  a  requisition  or  notice  in- 
dicating tne  number  of  the  plan 
and  book  of  reference  as  being 
that  of  the  lot  intended  to  be 
affected  by  such  registration. — 
C.  C.  P.  124. 

2160.  The  deposit  of  the 
original  plans  ana  books  of  re- 
ference in  any  registration 
division  is  declared  by  a  pro- 
clamation from  the  Governor  in 
Council,  fixing  at  the  same  time 
t.he  day  on  which  the  provisions 
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of  article  2168  nhall  come  into 
force  therein. 

2170.  The  ref^iKtrar,  so  soon 
as  such  deposit  has  been  made, 
must  prepare  the  index  to  im- 
moveables mentioned  in  the 
second  place  in  article  2161. 

2171.  From  and  after  the 
day  appointed  by  such  pro- 
clamation the  registrar  must, 
from  day  to  day,  make  up  and 
continue  the  index  to  immove- 
ables by  entering  under  the 
number  of  each  lot  separately 
designated  upon  the  plan  and 
book  of  reference  a  reference  to 
each  entry  thereafter  made  in 
the  other  books  and  registers 
affecting  such  lot,  so  as  to  en- 
able any  person  easily  to 
ascertain  all  the  entries  con- 
cerning it  made  after  that  time. 

2172.  Within  two  years 
after  the  day  fixed  by  the  pro- 
clamation of  the  Lieutenant- 
Grovernor,  bringing  the  pro- 
visions of  article  2168  into  force 
in  any  registration  division  the 
registration  of  anv  real  right 
upon  any  lot  of  lana  within  such 
division  must  be  renewed  by 
means  of  the  registration  at 
length,  in  the  book  kept  for  that 
purpose,  of  a  notice  describing 
the  mimoveable  affected,  in  the 
manner  prescribed  in  article 
2168  and  conforming  to  the  other 
formalities  prescribed  in  article 
2131  for  the  ordinary  renewal  of 
the  registration  of   hypothecs. 

An  index  must  be  kept  for  the 
books  used  for  the  registration 
of  the  notices  mentioned  in  this 
article,  in  the  same  manner  as 
the  index  mentioned  in  article 
2131.— R  S.  Q.  5844  ;  C.  C.  2147a, 
21476. 

2172a.  If  the  hypothec  is  in 
part  extinguished,  the  renewal 
may  be  made  for  the  l>alance 
only.— Jd.  art.  5845.  • 

2173.  If  such  renewal  be  not 


efiected  the  real  rights  preserv- 
ed by  the  first  registration  have 
no  effect  against  other  creditors 
and  sub^quent  purchasers 
whose  claims  have  been  regular- 
ly registered. 

2174.  The  registrar  cui.not 
in  any  way  correct  or  alter  the 
plans  or  books  of  reference ;  and 
at  any  time  if  he  find  therein 
errors  or  omissions  in  the 
description  or  dimensions  of 
any  lot  or  parcel  of  land,  or  in 
the  name  of  ihe  owner,  he  must 
report  the  same  to  the  (Com- 
missioner of  Crown  Lands,  who 
may,  when  the  case  requires  it, 
correct  the  original  and  the  copy 
likewise  and  certify  such  cor- 
rection. 

Such  correction  must  how- 
ever be  made  without  changing 
the  number  of  the  lots :  ana  in 
the  case  of  the  omission  of  a  lot 
it  must  be  inserted  by  distin- 
guishing it  by  characters  or 
letters,  so  as  not  to  interfere 
with  the  original  numbering. 

No  right  of  ownership  can  be 
afi'ected  by  any  error  in  the  plan 
or  book  of  reference,  nor  can 
any  error  of  description,  di- 
mensions or  name  be  inter- 
preted to  give  any  person  any 
better  right  to  the  land  than  his 
title  gives  him. 

2174a.  After  the  coming 
into  force  of  the  provisions  of 
article  2168,  respecting  the 
cadastre  of  any  locality,  if  it 
be  ascertained  that  there  are 
certain  lots  of  lands  designated 
erroneously  under  several  num- 
bers, or  whenever  a  re-number- 
ing becomes  necessary  in  con- 
sequence of  the  construction  of 
a  new  road  or  the  closing  of  an 
old  one,  or  for  any  other  cause, 
the  Commissioner  of  Crown 
Lands  may,  on  being  so  re- 
quired by  the  pasties  inter- 
ested, amend  and  correct  the 
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official  plan  and  book  of  refer- 
ence theretx)  of  such  locality, 
and  provided  that  there  are  no 
registrations  of  mortfi^af^es 
against  the  numbers  which  it 
in  propased  to  cancel,  he  may 
strike  out  and  cancel  the  num- 
bers found  to  be  useless. 

If  it  be  found  that  the  same 
territory  is  included  in  the 
cadastre  of  two  different  locali- 
ties, or  that  some  territory  is 
included  in  the  cadastre  of  a 
locality  to  which  such  territory 
does  not  belong,  the  official 
plan  and  book  of  reference  of 
the  locality  to  which  such  ter 
ritory  does  not  belong  and  the 
one  to  which  it  does  belong, 
may  be  corrected  in  conse- 
quence. 

Notice  of  such  corrections 
must  be  given  in  the  Quebec 
Official  Gazette  so  soon  as  the 
correction  has  been  certified  by 
the  commissioner.— R.  S.  Q. 
5846. 

2175.  Whenever  the  owner 
of  a  property  designated  upon 
the  plan  or  book  of  reference 
subdivides  the  same  into  town 
or  village  lots,  he  must  deposit 
in  the  office  of  the  Commis- 
sioner of  Crown  Lands  a  plan 
and  book  of  reference  certified 
by  himself,  with  particular 
numbers  and  designations,  so 
as  to  distinguish  them  from 
the  original  lots ;  and  if  the 
Commissioner  of  Crown  Lands 
find  that  such  particular  plan 
and  book  of  reference  are  cor- 
rect, he  transmits  a  copy  certi- 
fied by  himself  to  the  registrar 
of  the  division. 

Another  subdivision  of  the 
property  may  be  substituted 
for  any  subdivision  depasited 
with  the  registrar,  or  any  part 
of  the  subdivision  for  any  other 
part  of  the  subdivision,  by  the 
proprietor  or  other  person  in- 


terested, provided  that  the  plan 
or  book  of  reference  be  made 
and  deposited  in  conformity 
with  this  article.— /c{.,  art.  5847. 
Vide  53  v.,  c.  53. 

2176.  When  by  reason  of 
the  subdivision  of  the  lots  in 
any  locality  it  is  deemed  neces- 
sary, the  Governor  in  Council 
may  from  time  to  time  order  an 
amended  plan  and  book  of 
reference  to  be  made  out  and  a 
copy  thereof  to  be  deposited 
with  the  registrar  of  such 
locality*     but    such   amended 

Elan  and  book  of  reference  must 
e  based  upon  and  refer  to  the 
former  ones ;  and  the  Governor 
may  by  proclamation  fix  the 
day  upon  which  they  u  ill  begin 
to  be  used  together  with  the 
former  ones ;  and  from  and 
after  the  day  so  fixed  the  pro- 
visions of  this  code  shall  apply 
to  such  amended  plan  and  book 
of  reference. 

2176a.  Whenever  the  plan 
of  the  lots  of  land  of  any  city, 
town,  village,  parish,  township 
or  of  any  division  whatsoever 
of  such  localities,  forming  part 
of  any  registration  division, 
has  been  lawfully  made,  the 
Lieutenant-Governor  in  Coun- 
cil may  cause  to  be  deposited 
in  the*  registry  office  of  the 
proper  regis tratioii  division,  a 
correct  copy  of  such  plan,  to- 
gether with  a  copy  of  the  book 
of  reference  relating  thereto. 

The  deposit  of  such  plan  and 
book  of  reference  is  announced 
by  a  proclamation  of  the  Lieu- 
tenant-Governor in  Council,  de- 
term  inin]^  the  day  upon  which 
the  provisions  of  article  2168 
shall  come  into  force  in  such 
registration  division,  respect- 
ing the  localities  whereof  the 
Sian  of  the  lands  has  been  so 
led  ;  and  from  the  date  of  the 
period  fixed  in  such  proclama- 
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tion,  all  the  provisions  of  this 
Code  apply  to  such  plan  and 
book  of  reference,  and  to  all 
lands  and  property  comprised 
in  the  said  plan,  and  to  all  con- 
tracts, hypothecs  or  .  deeds 
whatever,  concerning  or  affect- 
ing such  lands  in  the  same 
manner  as  if  the  plan  of  the 
whole  registration  aivision  had 
been  deposited  in  conformity 
with  article  2166.— R.  S.  Q.  5848. 

21706.  The  Commissioner  of 
Crown  Lands  may  cause  to  be 
published  in  the  Quebec  Ojfficial 
Gazette  the  book  of  reference  of 
any  or  all  the  localities  included 
in  the  registration  division— /c/. 

2176c.  Whenever  the  plan 
and  book  of  reference  of  any 
locality  are  worn  out  or  have 
become  defective,  owing  to  cor- 
rections or  from  decay  or  other- 
wise, the  Lieutenant-Governor 
in  Council  may  order  that  such 
plan  and  book  of  reference  be 
renewed,  and  that  a  copy  there- 
of be  deposited  in  the  registry 
office  of  Huch  locality.— /a. 

SECTION    III. 

Of  tJie  Publicity  of  the 
Reffisters. 

2177.  The  registrar  is  bound 
to  deliver  to  any  persou  de- 
manding the  same  a  statement 
certified  by  himself  of  all  the 
real  rights  affecting  any  par- 
ticular immoveable,  or  which 
may  affect  the  whole  of  any 
person's  property,  or  of  all  hy- 
pothecs created  and  registered 
during  a  stated  period  or  only 
against  certain  proprietors  of 
the  immoveable  designated  in 
a  written  requisition  to  that 
effect,  containing  a  sufficient 
description  of  the  owners,  in 
which  case  the  requisition  is 
mentioned    in    the    certificate 


and  the  registrar  is  not  respon- 
sible for  any  omission  in  the 
certificate  resulting  from  errors 
or  omissions  of  names  in  the 
requisition ;  and  if  such  pro- 
prietors be  not  named  in  the 
requisition,  the  registrar  is 
l)ound  to  ascertain  who  were 
proprietors  during  the  given 
period  in  the  manner  provided 
with  respect  to  the  certificate 
to  be  given  in  cases  of  sheriff's 
sales.  [Nevertheless,  in  places 
where  there  are  no  official 
numbers  given  lo  the  lands  be- 
longing to  railways,  registrars, 
when  required  to  give  certifi- 
cates respecting  the  lands  tra- 
versed by  any  such  railway,  are 
not  bound  to  mention  the 
judgments  and  hypothecs  re- 
gistered against  such  railway, 
unless  specially  requested  so  to 
do.]— 5:^  v..  c.  64  C.  N.  2196; 
C.  C.  P.  771  et  s. 

217H.  He  is  bound  to  de- 
liver, to  all  persons  demanding 
the  .same,  copies  of  the  acts  or 
documents  legistered,  but  he 
must  mention  thereon  the  dis- 
charges, cancellations,  convey- 
ances or  subrogations  thereof 
which  are  entered  in  such 
register  or  in  the  margin. — 
C.  N.  2199. 

2 1 79.  He  is  also  bound  to 
allow  all  persons  desirous  of 
examining  the  entry  book  dur- 
ing his  office  hours  to  take  com- 
municat  ion  of  the  same  without 
removing  it,  and  free  from 
charge. 

He  must  likewise,  upon  pa;^'- 
ment  of  the  lawful  fee,  exhibit 
the  register  to  any  person  who 
baa  required  the  registration  of 
an  act  and  wishes  to  be  assured 
of  such  registration. 

He  is  also  l>ound,  upon  pay- 
ment of  the  fee  lawfully  exi- 
gible, to  communicate  the  index 
to  immoveables  to  all  persons 
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who  desire  to  examine  the  Rame  ' 
without  removal.— R.S.Q.  5849. 

2180.  The  entries  upon  the 
registers  and  books  kept  by  the 
registrar  must  be  consecutive 
without  blanks  oi  interlinea- 
tions. 

Every  document  registered 
must  be  numl^ered  and  tran- 
scribed in  the  order  in  which  it 
is  produced  and  mention  must 
be  made  in  the  margin  of  the 
register  of  the  hour,  day,  month 
and  year  when  it  was  de- 
posited in  the  office  for  regis- 
tration. 

The  registrar  is  bound,  when 
required  to  do  so,  to  give  the 


person  who  presents  a  docu- 
ment for  registration  a  receipt 
indicating  the  number  under 
which  such  document  is  en- 
tered in  the  entry-book.— C.  N. 
2203. 

2181.  Ever>'  register  for  re- 
gistration must,  before  any 
entry  is  made  therein,  be  au- 
thenticated in  the  manner  pre- 
scribed in  the  Code  of  Civil 
Procedure.  fiO  V.,  c.  50,  s.  37. — 
C.  N.  2201 ;  C.  C.  P.  1317. 

2182.  The  provisions  of  the 
preceding  article  apply  equally 
to  the  entry-book  and  to  the 
index  to  immoveables. 


TITLE     N I NETEENTH. 


OF   PRESCRIPTION. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

2188.  Prescription  is  a 
means  of  acquiring,  or  of  being 
discharged,  by  lapse  of  time, 
and  subject  to  conditions  estab- 
lished by  law. 

In  positive  prescription,  title 
is  presumed  »nd  confirmed  and 
ownership  is  transferred  to  a 
possessor  by  the  continuance  of 
hispossessiion. 

I  Extinctive  or  negative  pre- 
scription is  a  bar  to,  and  in  some 
cases  precludes,  any  action  for 
the  fulfil  men  t  of  an  obligation 
or  the  acknowledgment  of  a 
right  when  the  creditor  has  not 
preferred  his  claim  within  the 
time  tixed  by  law.— C.  N.  2219. 

2184.  Prescription  cannot 
be  renounced  by  anticipation. 


That  acquired  may  be  re- 
nounced, and  so  may  also  the 
benefit  of  anjr  time  clapped  by 
which  prescription  is  begun.— 
C.  N.  2220 ;  C.  C.  2227,  2229. 

2185.  Renunciation  of  pre- 
scription is  express  or  tacit. 
Tacit  renunciation  results  from 
any  act  bv  which  the  abandon- 
ment to  the  right  acquired  may 
be  presumed.— C.  N.  2221. 

2180.  Persons  who  caimot 
alienate  cannot  renounce  pre- 
scription acquired.— C.  N.  ^22. 

2187.  Any  person  interested 
in  the  acquiring  of  a  prescrip- 
tion, may  set  it  up  although 
the  debtor  or  the  possessor 
have  renounced  it.— C.  N.  2225; 
C.  C.  2229. 

2188.  The  court  cannot  of 
its  own  motion  supply  the  de- 
fence resulting  from  presump- 
tion, except  in  cases  where  the 
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riffht  of  action  is  denied.— G.  N. 
2223  ;  C.  C.  2267. 

2189.  Prescriptions  in  re- 
spect of  immoveable  property 
are  governed  by  the  law  of 
the  place  where  it  is  situated.— 
C.  C.  6. 

2190.  As  regards  movetible 
property  and  personal  actions, 
even  in  matters  of  bills  of  ex- 
change and  promissory  notes 
and  commercial  matters  in 
general,  one  or  more  of  the 
following  prescriptions  may  be 
invoked. 

1.  Any  prescription  entirely 
acquired  under  a  foreign  law, 
when  the  cause  of  action  did 
not  Hrise  or  the  debt  was  not 
stipulated  to  l)e  paid  in  Lower 
Canada,  and  sucn  prescription 
has  been  so  acquired  befon*  the 
possessor  or  the  debtor  lias  his 
domicile  therein. 

2.  Any  prescription  entirely 
acquired  in  Ixjwer  Canada, 
recKoning  from  the  date  of  the 
maturity  of  the  obligation, 
when  the  cause  of  action  arose 
or  the  debt  was  stipulated  to 
be  paid  therein,  or  the  debtor 
has  his  domicile  therein  at  the 
time  of  such  maturity  :  and  in 
other  cases  from  the  time  when 
the  debtor  and  possessor  be- 
comes domiciled  therein  ; 

3.  Any  prescription  resulting 
from  the  lapse  of  successive 
periods  in  the  cases  of  tlie  two 
preceding  paragraphs,  when  the 
first  period  elapsed  under  the 
foreign  law.  -  C.  C.  6. 

2191.  Prescriptions  com- 
menced according  to  the  law 
of  Lower  Canada,  are  com- 
pleted according  to  the  same 
law,  without  prejudice  to  the 
right  of  invoking  those  ac- 
quired previously  under  a  for- 
eign law,  or  by  a  union  of 
periods  under  both  laws,  con- 


formably to  the  preceding  ar- 
ticle. 

CHAPTER  SECOND. 


OF   POSrtESSION. 

2192.  Possession  is  the  de- 
tention or  enjoyment  of  a  thing 
or  of  a  right  which  a  person 
holds  or  exercises  himself,  or 
which  is  held  or  exercised  in  his 
name  by  another.— C.  N.  2228. 

2193.  For  the  purposes  of 
prescription,  the  possession  of 
a  person  must  be  continuous 
and  uninterrupted,  peaceable, 
public,  unequivocal,  and  as 
proprietor. -C.  N.  2229. 

2194.  A  person  is  always 
presumed  to  possess  for  himself 
and  as  proprietor,  if  it  be  not 
proved  that  his  possession  was 
begun  for  another. 

I      2195.  When    possession    is 

I  begun  for  another,  it  is  always 

presumed    to    continue    so,    if 

there  be  no  proof  co  the  contrary. 

2 1 96.  Acts  which  are  merely 
facultative  or  of  sui.erance  can- 
not be  the  foundation  either  of 
possession  or  of  prescription .  — 
C.  N.2232. 

2197.  Nor  can  acts  of  vio- 
lence he  the  foundation  of  such 
a  possession  as  avail  for  pre- 
s<ription.-  C.  N.  22SA. 

2198.  In  cases  of  violence  or 
clandestinity,  the  possession 
which  avails  for  prescription 
begins  when  the  defect  has 
ceased. 

Nevertheless  the  thief,  his 
heirs  and  successors  by  univer- 
sal title,  cannot  by  any  length 
of  time  prescribe  the  thing 
stolen. 

Successors  by  particular  title 
do  not  suffer  from  these  defects 
in  the  possession  of  previous 
holders,   when  their  own  pos- 
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aession  has  been  peaceful  and 
public.-C.N.2233;  C.C.  2168,  a.  5. 

2190.  An  actoal  possessor 
who  proves  that  he  was  in  pos- 
session at  a  former  perioa  is 
presumed  to  have  possessed  dur- 
ing the  intermediate  time,  un- 
less the  contrary  is  proved.— 
C.N.   2234. 

2200.  A  successor  by  par- 
ticular title  may  join  to  his  pos- 
session that  of  his  author  in  or- 
der to  complete  prescription. 

Heirs  and  other  huccessors  by 
universal  title  continue  the  pos- 
session of  their  author,  saving 
the  case  of  interversion  of  title. 
~C.  N.  2233,  2236,  22:17;  C.  C. 
2206,2208. 

CHAPTER  THIRD. 

OF  THE  CAUSES  WHICH  HINDER 
PRKSCRIPTION,  AND  SPECIAL- 
LY OF  PRECARIOUS  POSSES- 
SION  AND  OF  SUBSTITUTIONS. 

2201.  Things  which  are  not 
objects  of  commerce  cannot  be 
prescribed. 

Specia  1  prov  isious  explanatory 
of  the  present  article  are  to  be 
found  in  the  fourth  chapter  of 
f  his  title.— C.  N.  2226,  2232. 

2202.  Good  faith  is  always 
presumed. 

He  who  alleges  bad  faith  must 
prove  it.— C.  N.  2262,  2268. 

2208  Those  who  possess  for 
another  or  under  acknowledg- 
ment of  a  superior  domain, 
never  prescribe  the  ownership, 
even  by  the  continuance  of  their 
possession  after  i  he  term  fixed . 

Thus  emphvteutic  lessees. 
tenants,  depositaries,  usufruc- 
tuaries and  those  who  hold 
precariously  the  property  of  an- 
other cannot  acquire  it  by  pre- 
scription. 

They  cannot  by  prescription 
liberate   themselves   from   the 


obligation  of  paying  dues  attach- 
ed to  their  possession,  but  the 
measure  of  such  dues  and  any 
arrears  thereof  are  prescrip- 
tible. 

Kmphyteusis,  usufruct  and 
other  like  proprietary  rights  are 
susceptible  of  a  distinct  owner- 
ship and  of  a  possession  avail- 
able for  prescription.  The  pro- 
prietor is  not  nindered  by  the 
title  which  he  has  granted  from 
prescribing  against  these  rights. 

He  who  has  been  put  in  de- 
finitive possession  of  the  pro- 
perty of  an  absentee  only  begins 
to  prescribe  against  him  or  his 
heirs  or  legal  representatives 
when  such  absentee  returns  or 
his  death  becomes  known  or 
may  be  legally  presumed.— C.N. 
2236,  2239 ;  C.  C.  101,  102,  22;i2,  s. 
4,  22o0. 

2204.  Heirs  and  successors 
by  universal  title  of  those  whom 
tfie  preceding  article  hinders 
from  prescribing,  cannot  them- 
selves prescribe.— C.  N.  22:i7. 

2205.  Nevertheless  the  per- 
sons mentioned  in  ai'ti.-les  ^203 
and  2204  and  also  persons 
charged  with  a  substitution, 
may,  if  a  title  have  been  inter- 
verted,  begin  a  possession  Sk\  ail- 
able  for  prescription,  dating 
from  the  information  given  to 
the  proprietor  by  notification  or 
other  contradictory  acts. 

Such  notification  of  title  and 
other  contradictory  acts  only 
avail  when  made  to  or  in  re- 
spect of  a  person  against  whom 
prescription  can  run, -C.N.  22^^; 
C.  C.  2200,  2208. 

2200.  Subsequent  purchas- 
ers in  good  faith,  under  a  trans- 
latory  title  derived  either  from 
a  precarious  or  subordinate 
possessor  or  from  any  other  per- 
son, may  prescribe  by  ten 
years   against    the    proprietor 
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to  the  crowDi  not  declared  to  be 
imprescriptible  by  the  preced- 
ing articles,  are  prescribed  by 
thirty  years. 

SuDsequent  purchasers  of  im- 
moveable property  charged 
therewith  cannot  be  liberated 
by  any  shorter  period.— C.  N. 
2227  ;  C.  C.  2250. 

2216.  Property  escheated  to 
the  crown  by  failure  of  heirs, 
bastardy  or  forfeiture  is  not  con- 
sidered as  incorporated  or  as- 
similated to  the  crown  domain 
for  purposes  of  prescription 
until  a  declaration  to  that  eifect 
is  made,  or  until  after  ten  years 
of  enjoyment  and  actual  pos- 
session, in  the  name  of  the 
crown,  of  the  totality  of  the 
rights  thus  escheatea  in  the 
particular  case. 

Until  such  incorporation  or 
assimilation,  such  property  con- 
tinues to  be  subject  to  the  ordi- 
nary prescriptions. — C.  N.  2227  ; 
C.  C.  85,  401,  606,  6;J7, 

2217.  Sacred  things,  so  long 
as  their  destination  htis  nob 
been  changed  otherwise  than  by 
encroachment,  cannot  be  ac- 
quired by  prescription. 

Burial  grounds,  considered  as 
sacred  things,  cannot  have  their 
destination  changed,  so  as  to  be 
liable  to  prescription,  until  the 
dead  boaies,  sacred  by  their 
nature,  have  been  removed.— 
C.  C.  2201. 

2218.  Positive  prescription 
of  corporeal  immoveables  not 
sacred,  and  negative  prescrip 
tion  as  regards  the  principal  of 
rents  ana  dues,  legacies  and 
rights  of  hypothec,  take  place 
against  the  church  in  the  same 
manner  and  according  to  the 
same  rules  as  against  private 
persons. 

Purchasers  with  title  and 
good  faith  prescribe  against  the 
church  by  ten  years,   whether 


positively  or  negatively,  in  the 
same  way  as  against  private 
persons. 

Positive  prescription  of  cor- 
poreal moveables  not  sacred, 
and  the  other  negative  prescrip- 
tions, including  titat  of  capital 
sums,  take  place  against  the 
church  as  against  private  per- 
sons.-C.  N72227. 

2219.  The  right  to  tithes  and 
the  rate  of  the  tithe  are  impre- 
scriptible. Positive  prescrip- 
tion by  forty  years  runs  be- 
tween neighboring  rectors. 

Arrears  of  tithes  can  only  be 
demanded  for  one  year. 

Tithes  must  be  paid  at  the 
rector's  residence.— R.  S.  Q, 
5850. 

2220.  Roads,  streets, 
wharves,  Inndi  g  places, 
squares,  markets  and  other 
places  of  a  like  nature,  possess- 
ed for  the  general  use  of  the 
public  cannot  be  acquired  by 
prescription,  so  long  as  their 
destination  has  not  been 
changed  ntherwise  than  by 
tolerating  the  encroachment.— 
C.  N.  538,  2227. 

2221.  Any  other  property 
belonging  to  municipalities  or 
corporations,  the  pi'escription  of 
which  is  not  otherwise  deter- 
mined by  this  code,  is  subject 
even  when  held  in  mortmain, 
to  the  same  pi-escriptions  as  the 
property  of  private  persons. 

CHAPTER  FIFTH. 

OF  THE  CAUSES  WHICH  INTER- 
KUPT  OR  SUSPEND  PRESCRIP- 
TION. 


SECTION  I. 


Of  the  Causes  which  Interrupt 
Prescription. 

2222.  Prescription    may  be 
interrupted  either  naturally  or 
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civilly.— C.  N.  2242 ;  C.  C-  2005, 
2255,2264. 

2228.  Natural  interruption 
takes  place  when  the  possessor 
is  deprived,  during  more  than  a 
year,  of  the  enjoyment  of  the 
thln^  either  by  the  former  pro- 
prietor or  by  any  one  else.— 
C.  N.  2243 ;  C.  C.  2193,  2199. 

2224.  A  judicial  demand  in 
proper  form,  served  upon  the 
person  whose  prescription  it  is 
sought  to  hinder,  or  filled  and 
served  conformably  to  the  Code 
of  Civil  Procedure  when  a  per- 
sonal service  is  required, 
creates  a  civil  interruption. 

Seizures,  set-off,  interven- 
tions and  oppositions  are  con- 
sidered as  judicial  demands. 

No  extra-judicial  demand, 
even  when  made  by  a  notar>'  or 
bailJfT,  and  accompanied  by  the 
titles,  or  even  signed  by  the 
party  notified,  is  an  interrup- 
tion, if  there  be  not  an  acknow- 
ledgment of  the  right.— C.  N. 
2244;  C.  C.  2211. 

2225.  A  demand  brought  be- 
fore a  court  of  incompetent  juris- 
diction does  not  interrupt  pre- 
scription.—C.  N.  2246. 

2220.  Prehcription  is  not 
interrupted : 

If  the  service  or  the  procedure  \ 
be  null  from  informality  ; 

If  the  plaintiff  abandon  his 
suit; 

If  he  allow  peremption  of  the 
suit  to  be  obtained  ; 

If  the  suit  be  dismissed.— 
C.  N.  2247:  C.C.  2265. 

2227.  Prescription  is  inter- 
rupted civillv  by  renouncing 
the  benefit  or  a  period  elapsed 
and  by  any  acknowledgment 
which  the  possessor  or  the 
debtor  makes  of  the  right  of  the 
person  against  whom  the  pre- 
scription runs.  — C.  N.  2248;  C.C. 
1229,  1235,  s.  1,  2184  et  s. 

2228.  A  judicial     demand 


brought  against  the  principal 
debtor,  or  his  acknowledgment, 
interrupts  prescription  as  re- 
gards the  surety.  The  same 
acts  against  or  by  a  surety 
interrup''   prescription    as    re- 

gards  the    principal    debtor. — 
I.  N.  2250. 

2229.  Renunciation  by  any 
person  of  a  prescriptioa  ac- 
quired does  not  prejudice  his 
co-debtors,  his  sureties  or  tiiird 
parties.— C.  C.  2187. 

2230.  Every  act  which  in- 
terrupts prescription  with  re- 
gard to  one  of  joint  and  several 
creditors  benefits  the  others. 

When  the  obligation  is  in- 
divisible, acts  of  interruption 
with  regard  to  some  only  of  the 
heirs  of  a  creditor  benefit  the 
others. 

If  the  obligation  be  divisible, 
even  when  the  debt  is  hypothe- 
cary, acts  of  interruption  in 
behalf  of  some  only  of  such 
heirs  do  not  benefit  the  other 
heirs. 

In  the  same  case  these  acts 
only  benefit  the  other  joint  and 
several  creditors  for  the  share 
of  the  heirs  with  regard  to 
whom  such  acts  have  been 
done. 

In  order  that  the  interrup- 
tion should  in  this  case  produce 
the  full  effect  with  regard  to 
the  other  joint  and  several 
creditors,  it  is  necessary  that 
the  act's  which  interrupt  should 
have  been  done  as  to  all  the 
heirs  of  the  deceased  creditors. 
— C.  N.  1199,  2249;  C.C.  1102, 
2239. 

2231.  Every  act  which  inter- 
rupts prescription  by  one  of 
joint  and  several  debtors,  inter- 
rupts it  with  regard  to  all. 

Acts  of  interruption  with 
regard  to  one  of  the  hell's  of  a 
debtor,  interrupt  prescription 
with  regard  to  the  other  neirs 


PRESCRIPTION. 


291 


and  joint  and  several  debtors, 
when  the  obligation  is  indi- 
visible. 

If  the  obligation  be  divisible, 
even  when  the  debt  is  hypothe- 
cary, a  judicial  demand  brought 
against  one  of  the  heirs  of  a 
joint  and  several  debtor,  or  his 
acknowledgment,  does  not 
interrupt  prescription  with 
regard  to  the  other  heirs ; 
without  prejudice  to  the  right 
of  the  creditor  to  exercise  his 
hypothec  within  the  proper 
time  on  the  whole  of  the  Im- 
moveable property  charged,  for 
that  portion  of  the  debt  for 
which  he  retains  his  right. 

In  the  same  case,  these  acts 
only      interrupt      prescription 
with  regard  to  the  joint  and 
several  co-debtors  for  the  share 
of  the  heir  who  is  sued  or  has 
acknowled{^ed    the    right.     In 
order  that  m  this  case  the  in- 
terruption   should    take    place . 
for  the  whole  with  regard  to ; 
the  joint  and  several  co-debtors,  ; 
it  is  necessary  that  the  judicial  | 
demand   or    the    acknowledg- , 
ment  should    take  place  with 
regard  to  all  the  heirs  of  the 
deceased  debtor. 

Acts  which  interrupt  pre- 
scription with  regard  to  the 
debtor  do  not  interrupt  pre- 
scription by  a  third  party  hold- 1 
ing  the  immoveable  property  i 
burthened  with  any  charge  or 
tiypothec;  they  affect  him  in 
the  sense  that  they  hinder  the 
extinction  bv  prescription  of 
the  debt  to  which  the  hypothec 
is  attached.  i 

These  acts  against  the  holders  I 
of  other  immoveables  or  of 
other  portions  of  the  same  im- 
moveable, do  not  prejudice  the 
holder  of  a  separate  portion  of 
the  property,  with  regard  to  j 
whom  tliey  have  not  taken 
place. 


When  done  with  regard  to 
one  joint  holder  of  undivided 
property  they  interrupt  pre- 
scription with  regard  to  the 
others. 

In  natural  interruption,  how- 
ever, it  suffices  that  one  of  the 
possessors  of  undivided  pro- 
perty, or  an  heir  of  one  of  them, 
should  have  kept  useful  posses- 
sion of  the  whole  in  order  to 
secure  the  advantage  of  it  to 
the  others. -C.  N.  1206,  2249; 
C.  C.  565, 1110. 

SECTION  n. 

Of  the  Causes  which  Suspend 
the  Course  of  Prescription. 

2232.  Prescription  runs 
against  all  persons,  unless  they 
are  included  in  some  exception 
established  by  this  code,  or  un- 
less it  is  absolutely  impossible 
fur  them  in  law  or  in  fact  to 
act  by  themselves  or  to  be 
represented  by  others. 

Saving  what  is  declared  in 
article  2260,  prescription  does 
not  run,  even  in  favor  of  subse- 
quent purchasers,  against  those 
who  are  not  born,  nor  against 
minors,  idiots,  madmen,  or  in- 
sane persons,  with  or  without 
tutors  or  curators.  Those  to 
whom  a  judicial  adviser  is 
given,  and  persons  interdicted 
for  prodi.i^allty,  do  not  enjoy 
this  privilege. 

Prescription  runs  against 
absentees  as  against  persons 
present  and  by  the  same  lapse 
of  time,  saving  what  is  declared 
as  to  persons  authorized  to 
take  provisional  possession  of 
the  estate  of  the  absentee. — 
C.  N.  2251 ;  C.  C.  101,  102,  106, 
566,  2208,  22.58. 

2233.  Husband  and  wife 
cannot  prescribe  against  each 
other.— C.  N.  2253. 
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2234.  Prescription  runs 
against  a  married  woman, 
whether  separated  or  in  com- 
munity, with  respect  to  her 
§rlvate  property,  including  her 
owry,  even  when  her  husband 
has  the  administration  of  it, 
saving  her  recourse  against  her 
husband.  Nevertheless,  when 
the  husband  is  liable  as  war- 
rantor for  having  alienated  the 
Eroperty  of  the  wife  without 
er  consent,  and  in  all  cases 
where  the  action  against  the 
debtor  or  the  possessor  would 
turn  against  tne  husband,  pre- 
scription does  not  run  against 
the  married  woman,  even  in 
favor  of  subsequent  purchasers. 
-C.  N.  2254,  2256. 

2285.  Neither  does  prescrip- 
tion run  against  the  wife 
during  meuriage,  even  in  favor 
of  subsequent  purchasers,  with 
respect  to  dower  and  other 
rignts  of  survivorship,  nor  with 
respect  to  the  preciput  or  other 
distinct  rights  which  she  can 
only  exercise  after  the  dissolu- 
tion of  the  community  either  by 
accepting  or  renouncing,  unless 
the  communitv  has  been  dis- 
solved during  the  marriage  ;  at 
the  time  of  which  dissolution 
prescription  begins  against  the 
wife,  as  regards  the  rights 
which  she  may  then  exercise  in 
consequence  of  such  dissolu- 
tion. 

Saving  what  is  excepted  in 
the  present  article,  prescription 
acquired  or  which  has  run 
against  the  property  of  the 
community  afreets  the  share  of 
the  wife  who  accepts.— C.  N. 
2255,2256;  C.  C.  111.  208,  1322, 
1404,  1438,  1449. 

2236.  Prescription  of  per- 
sonal actions  does  not  run  : 

With  respect  to  debts  depend- 
ing on  a  condition,  until  such 
condition  happens ; 


With  respect  to  action  in 
warranty  until  the  eviction 
takes  place ; 

With  respect  to  debts  with  a 
term,  until  the  term  has  ex- 
pired.-C.  N.  2257. 

2237.  Prescription  does  not 
run  against  a  beneficiary  heir, 
with  respect  to  claims  ne  has 
against  the  succession.  It  runs 
against  a  vacant  succession  al- 
though there  be  no  curator. — 
C.  N.2258;  0.0.671.8.2. 

2238.  It  runs  during  the 
delays  for  making  an  inventory 
and  deliberating.— C.  N.  2250. 

2239.  The  particular  rules 
concerning  the  suspension  of 
prescription  with  regard  to 
joint  and  several  creditors  and 
their  heirs  are  the  same  as 
those  concerninginterruption  in 
like  cases,  explained  in  the  pre- 
ceding section.— C.  C.  2^0. 


CHAPTER  SIXTH. 


OF     TUE     TIME      BBQUIRBD     TO 
PRESCRIBE. 


SECTION  I. 

General  Provisions, 

2240.  Prescription  is  reck- 
oned by  days  ana  not  by  hours. 

Prescription  is  acquired  when 
the  last  day  of  the  term  has  ex- 
pired ;  the  day  on  which  it 
commenced  is  not  counted. — 
0.  N.  2260,  2261. 

2241.  The  rules  of  prescrip- 
tion in  other  matters  than 
those  mentioned  in  the  present 
title  are  explained  in  the  parti- 
cular titles  relating  to  such 
matters. 
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SECTION  II. 

Of  Prescripfixm  by  Thirty 
Year's,  of  Prescription  of 
Rents  and  Inter f si,  and  of 
the  duration  of  the  Plea  of 
Prescription, 

22342.  All  things,  rights  and 
actions  the  prescription  of 
which  is  not  otherwise  regu- 
lated by  law,  are  prescribed  by 
thirty  years,  without  the  party 

Srescribing  being  bound  to  pro- 
uce  any  title,  and  notwith- 
standing any  exception,  plead- 
ing bad  faith.— C,  N.  2262,  475  ; 
C.  C.  235,  479,  562  et  s.,  2206, 
2255,  2265. 

2*^43.  Prescription  of  the 
action  to  account  and  of  the 
other  personal  actions  of  min- 
ors against  their  tutors,  relat- 
ing to  the  acts  of  the  tutorship, 
takes  place  conformably  to  this 
rule  and  is  reckoned  from  the 
majority. 

2244.  If  a  title  be  shewn,  it 
helps  to  establish  the  defects  of 
the  possession  which  hinder 
prescription. 

2245.  Prescription  by  thirty 
years,  has,  in  all  prescriptible 
cases,  the  same  effects  as  that 
by  a  hundred  years  or  as  im- 
memorial prescription  formerly 
had,  whether  as  regards  the 
right,  or  for  covering  the  de- 
fects of  title,  informalities  or 
bad  faith. 

2246.  Any  person  who  is  in 
possession  as  proprietor  of  a 
thing  or  a  right,  preserves,  by 
reason  of  such  possession,  his 
right  to  set  up  by  plea  against 
any  demand  in  revendication 
of  such  thing  or  right,  all  such 
grounds  of  nullity  or  other 
grounds  as  tend  to  defeat  the 
actio  .,  although  his  right  to  do 
80  by  direct  action  mav  have 
been  prescribed. 


In  personal  actions  likewise, 
the  defendant  may  effectively 
plead  all  grounds  tending  to 
defefit  the  action,  although  the 
time  during  which  he  could 
urge  such  grounds  by  direct  ac- 
tion may  have  elapsed. 

The  foregoing  provisions  of 
this  article  apply  only  to  such 
grounds  of  exception  as  strike 
at  the  principle  of  the  action 
and  destroyed  it  at  a  time  when 
no  acquired  prescription  could 
prevent  them  from  doing  so. 

Thu»  a  claim  prescribed  can- 
not be  pleaded  in  compensation 
unless  the  compensation  had 
taken  effect  before  it  was  pre- 
scribed, and  then,  it  may  be 
pleaded  whether  the  claim  be 
for  a  debt  of  a  commercial  na- 
ture or  for  any  other  cause. 

The  adoption  of  the  grounds 
of  such  plea  does  not  revive  the 
right  to  urge  them  by  direct  ac- 
tion.—C.  C.  1188. 

2247.  The  hvpothecary  ac- 
tion joined  to  the  personal  is 
not  subject  to  a  longer  prescrip- 
tion than  the  latter  alone. — 
C.  N.  2262 ;  C.  C.  2017,  s.  4. 

2248.  The  term  attached  by 
law  or  by  stipulation  to  a  right 
of  redemption  is  absolute  with- 
out prescription  being  required. 

So  is  the  term  attached  to  the 
right  of  a  vendor  to  take  back 
an  immoveable,  by  reason  of 
non-payment  of  the  price. 

The  right  to  redeem  rents 
comes  from  the  law ;  it  is  im- 

frescriptible. — C.  C.  389  et  s., 
537, 1548, 1789. 

2249.  After  twenty-nine 
years  from  the  date  of  the  last 
title,  the  debtor  of  emphyteutic 
dues  or  of  a  rent  may  be 
obliged,  at  his  own  cost,  to 
furnish  the  creditor  or  his  legal 
representatives  with  a  renewal- 
deed.-C.  N.  2263. 

2250.  With  the  exception  of 
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what  is  due  to  the  crown,  all 
arrears  of  rents,  including  life- 
rents, all  arrears  of  interest,  of 
house-rent  or  land-rent,  and 
generally  all  fruits  natural  or 
civil  are  prescribed  by  five 
years. 

This  provision  applies  to 
claims  resulting  from  emphy- 
teutic leases  or  other  real  rights, 
even  where  there  is  privilege  or 
hypothec. 

Prescription  of  arrears  takes 

f>lace  although  the  principle  be 
mprescriptible   by   reason    of 
precarious  possession. 

Prescription  of  the  principal 
carries  with  it  that  oi  the  ar- 
rears.—C.  N.  2277 ;  C.  C.  2208, 
s.  3,   2215,2267. 

SECTION  in. 

Of  Prescription  by  Subsequent 
Purchasers, 

2261.  He  who  act^uires  a 
corporeal  immoveable  m  good 
faitn  under  a  translatory  title, 
prescribes  the  ownership  there- 
of and  1  liberates  himself  from 
the  servitudes,  charges  and  hy- 
pothecs upon  it  by  an  effective 
possession  in  virtue  of  such  title 
during  ten  years.— C.  N.  2265; 
C.  C.  1449,  15o3,  2198,  2206,  2215. 
2218,  2232,  a.  2.,  2231,  2235, 
2269. 

2252.  A  subsequent  pur- 
chaser of  dues  or  rents  with 
title  and  in  good  faith,  pre- 
scribes the  capital  thereof  by 
means  of  an  indefective  enjoy- 
ment during  ten  years,  against 
the  creditor  who  has  auring 
that  time  entirely  failed  to 
enjoy  and  neglected  to  act. 

2253.  It  is  sufficient  that  the 
good  faith  of  subsequent  pur- 
chasers existed  at  the  time  of 
the  purchase,  even  when  their 


effective  possession  only  com- 
menced later. 

The  same  rule  is  observed 
with  regard  to  every  preceding 
purchaser  whose  possession  is 
added  to  theirs  for  this  pre- 
scription,—C.  N.  2269. 

2254.  A  title  which  is  null 
by  reason  of  informality  cannot 
serve  as  a  ground  for  prescrip- 
tion by  ten  years.— C.  N.  2287. 

2255.  After  prescription  by 
ten  years  has  oeen  renounced 
or  interrupted,  prescription  by 
thirty  years  alone  can  oe  com- 
menced.—C.  C.  2264. 

2256.  Prescription  by  ten 
years  and  the  other  lesser  pre- 
scriptions may  be  invoked 
separately  against  the  same 
demand  together  with  that  by 
thirty  years. 

2257.  In  cases  where  pre- 
scription by  ten  years  can  run, 
each  new  holder  of  an  immove- 
able burthened  with  a  servi- 
tude, charge  or  hyx)othec,  may 
be  obliged  to  furnish  a  renewal- 
title  at  his  own  cost.— G.  C. 
2057. 

SECTION  IV. 

Of   certain   Prescriptions    by 
Ten  Years. 

2258.  The  action  in  restitu- 
tion of  minors  for  lesion,  the 
action  in  rectification  of  tutors* 
accounts  and  that  in  rescission 
of  contracts  for  error,  fraud, 
violence  or  fear,  are  preseribea 
by  ten  years. 

This  time  runs  in  the  case  of 
violence  or  fear  from  the  day  it 
ceased  ;  and  in  the  case  of  error 
or  fraud  from  the  day  it  was 
discovered. 

This  time  only  runs  with  re- 
gard to  interaicted  persons 
from  the  day  the  interdiction 
is  removed,  except  for  prodigals 
or  persons  to  whom  a  judicial 


y»  2250,  ''Ariidt  2250   of  the. 

Civil  Code  ie  amended  by  inaeriiiig^ 
afLer  the  words  **the  Crown,"  in 
the  first  line,  the  words  "  and 
interest  on  judgments," 
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adviser  has  been  given.  It 
does  not  run  against  idiots, 
madmen  and  insane  persons, 
although  not  interdicted.  It 
does  not  run  against  minors 
until  they  become  of  age.— C.  N. 
Id04  :  C.  C.  2232,  2260. 

2209.  After  ten  years,  arch- 
itects and  contractors  are  dis- 
charged from  the  warranty  of 
the  work  they  have  done  or 
directed. -C.  N.  2270;  C.  C. 
1688. 

SECTION   V. 

Of  certain  Short  Prescriptions 

2260.  The  following  actions 
are  prescribed  by  five  years : 

1.  For  professional  services 
and  disbursements  of  advocates 
and  attorneys,  reckoning  from 
the  date  of  the  final  Judgment 
in  each  case ; 

2.  For  professional  services 
and  disbursements  of  notaries 
and  fees  of  officers  of  justice, 
reckoning  from  the  time  when 
they  became  payable ; 

8.  Against  advocates,  attor- 
neys, notaries  and  other  officers 
or  functionaries  who  are  de- 
positaries in  virtue  of  their 
office,  for  the  recovery  of  papers 
and  titles  confided  to  them ; 
reckoning  from  the  termination 
of  the  proceedings  in  which 
such  papers  and  titles  were 
made  use  of.  or,  in  other  cases 
from  the  date  of  their  recep- 
tion; 

4.  Upon  inland  or  foreign  bills 
of  exchange,  promissory  notes, 
or  notes  for  the  delivery  of 
grain  or  other  things,  whether 
negotiable  or  not,  or  upon  any 
claim  of  a  commercial  nature, 
reckoning  from  maturity  ;  this 
prescription  however  does  not 
apply  to  bank  notes ; 

5.  Upon  sales  of  moveable  ef- 
fects   oetween  non-traders    or 


between  traders  and  non- 
traderR,  these  latter  sales  being 
in  all  cases  held  to  be  commer- 
cial matters ; 

6.  For  hire  of  labor  or  for  the 
price  of  manual,  professional  or 
intellectual  work  and  materials 
furnished ;  saving  the  excep- 
tions contained  in  thefoUowicg 
article** : 

7.  For  visits,  services,  opera- 
tions and  medicines  of  physi- 
cians or  surgeons,  reckoning 
from  each  service  or  things 
furnished.  The  oath  of  the 
physician  or  surgeon  makes 
proof  as  to  the  nature  snd  dura- 
tion of  the  services.— R.  S.  Q. 
5851 ;  C.  N.  2272, 2273, 2276 ;  C.  C. 
1734,  2267. 

2261.  The  following  actious 
are  prescribed  b^'  two  years  : 

1.  For  seduction,  or  lying-in 
expenses; 

2.  For  damages  rcBulting  from 
offences  or  quasi  -  offences, 
whenever  other  provisions  do 
not  apply ; 

3.  For  wages  of  workmen  not 
reputed  domestics  and  who  are 
hired  ifor  a  year  or  more  ; 

4.  For  sums  due  schoolmas- 
ters and  teachers,  for  tuition, 
and  board  and  lodging^  Tfur- 
nlshed  by  them.— C.  C.  22er7. 

2262.  The  following  actions 
are  prescribed  by  one  ye.ir : 

1.  For  slander  or  libel,  reck- 
oning from  the  day  that  it  came 
to  the  knowledge  of  the  party 
aggrieved ; 

2.  For  bodily  injuries,  saving 
the  special  provisions  contained 
in  article  1056  and  cases  regu- 
lated by  special  laws ; 

3.  For  wages  of  domestic  or 
farm  servants,  merchants' 
clerks  and  other  \  niployees  who 
are  hired  by  the  day,  week  or 
month,  or  for  less  than  a  year  ; 

4.  For  hotel  or  boarding-house 
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charges.— C.  N.  1781,  2272 ;  C.  C. 
2287. 

2263.  Short  limitatioDs  and 
prescriplions  established  by 
act's  of  parliament,  follow  the 
rules  peculiar  to  theui,  as  well 
in  matt-ers  respecting  the  rights 
of  the  Crown  as  In  those  respect- 
ing the  rights  of  all  others. 

2264.  Alter  renunciation  or 
inteiTuption,  except  as  to  pre- 
scription by  ten  years  in  favor 
of  subsequent  purchasers,  pre- 
scription recommences  to  run 
for  the  same  time  as  before,  if 
there  be  no  novation,  saving  the 
provisions  of  the  following  arti- 
cle.-C.  C.  2255. 

2265.  Any  action  which  is 
not  declared  to  be  perempied, 
and  any  judicial  condemnation, 
constitutes  a  title  which  is  onlv 
prescribed  by  thirty  years,  al- 
though the  subject  matter 
thereof  be  sooner  prescriptible. 

A  judicial  admission  inter- 
rupts prescription,  even  in  an 
action  the  peremption  of  which 
is  declared  or  which  is  other- 
wise insulTicient  to  interrupt  it 
alone ;  but  the  prescription 
which  recommences  is*  not 
thereby  prolonged.-  -C.  N.  2244, 
2247,  2248 ;  C.  C.  2226, 

2266.  A  continuation  of  like 
services,  work,sales  or  supplies, 
does  not  hinder  a  prescription, 
if  there  have  been  no  acknow- 
ledgment or  other  cause  of  in- 
terruption.   C.  N.  2274. 

2207.  In  ail  the  cases  men- 
tioned in  articles  2250,  22^10,  2261 
and  2262  the  debt  is  absolutely 
extinguished  and  no  action  can 
be  maintained  after  the  delay 
for  prescription  has  expired. — 
C.  N.  2275 ;  C.  C.  2188. 

220H.  Actual  possession  of  a 
corporeal  moveai)le,  by  a  person 
as  proprietor,  creates  a  pre- 
sumption of  lawful  title.  Anj' 
party  claiming  such  moveable, 


must  prove  beside  his  own 
right,  the  defects  in  the  posses- 
sion or  in  the  title  of  the  posses- 
sor who  claims  prescription,  or 
who,  under  the  provision  of  the 
present  article,  is  exempt  from 
doing  so. 

Prescription  of  corpoi'eal 
moveables  takes  place  after  the 
lapse  of  three  years,  reckoning 
from  the  loss  of  possession  in 
favor  of  possessors  in  good 
faith,  even  when  the  lass  of  pos- 
session has  been  occasioned  by 
theft. 

This  prescription  is  not,  how- 
ever, necessary  to  prevent 
revendication  if  the  thing  have 
been  bought  in  good  faith  in  a 
fair  or  market,  or  at  a  public 
sale,  or  from  a  trader  dealing  in 
similar  articles,  nor  In  commer- 
cial matters  generally  ;  saving 
the  exception  contained  in  the 
following  paragraph. 

Nevertheles-s,  so  long  as  pre- 
scription has  not  been  acquired, 
the  thing  lost  or  stolen  may  be 
revendicated,  although  it  have 
been  bought  in  good  mitli  in  the 
cases  of  the  preceding  para- 
graph ;  but  the  revendication  in 
such  cases  can  onlv  take  place 
upon  reimbursing  the  purchaser 
for  the  price  which  he  has  paid. 

If  the  thing  have  been  sold 
under  the  authority  of  law,  it 
cannot  in  any  case,  be  reven- 
dicated. 

The  stealer  or  other  violent 
clandestine  possessor  of  a  thing, 
and  his  successors  bv  general 
title,  are  debarred  from  pre- 
scribing by  articles  2107  and 
2198.— C.N.  2279,  2280 ;  C.C.  1488, 
1489,  1490  ;  C.  C.  P,  668. 

2269.  Prescriptions  which 
the  law^  fixes  at  less  than  thirty 
years,  other  than  those  In  favor 
of  subsequent  purchasers  of  im- 
moveables with  title  and  in  good 
faith,  and  that  in  case  of  res- 
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clssion  of  contracts  mentioned 
in  article  22o8,  run  againat 
minors,  idiots,  madmen  and  in- 
sane persons,  whether  or  not 
they  nave  tutors  or  curators, 
savmg  their  recourse  against 
the  latter.— C.N.  2278 ;  C.C.  22:12. 

SECTION  VI. 

Transitory  Provisions. 

227 O.    Prescriptions     begun 
before  the  promulgation  of  this 


code,  must  be  governed  by  the 
former  laws. 

Nevertheless  prescriptions 
then  begun,  for  which,  accord- 
ing to  these  laws,  an  immemo- 
rial duration  or  one  of  a  hundred 
years  is  required,  are  acquired 
without  respect  to  such  neces- 
sity. 


OF  IMPRISONMENT  IN  CIVIL  CASES. 


2271. 

50,  8.  38. 
2272. 
2273. 
2274. 


Repealed  by  GO  V.  c. 

Ibid. 
Ibid. 
Ibid. 


2275.  Ibid. 

2276.  Ibid. 

2277.  nyid. 

Vide  C.  C.  P.  832  et  s. 


BOOK      FOURTH. 


COMMERCIAL   LAW. 


GENERAL  PROVISIONS. 

2278.  The  principal  rules 
applicable  in  commercial  cases 
which  are  not  contained  in 
this  book  are  declared  in  the 


several  preceding  books,  and 
more  especially  in  the  titles 
Of  Obligations,  Of  sale.  Of  lease. 
Of  mandafe.  Of  pledge.  Of  part- 
nership and  Of  jtrescription, 
in  the  third  book. 
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TITLE      FIRST 


OF  BILI^  OF  EXCHANGE,  NOTES  AND  CHEQUES, 


AHicUiH  S£79  to  iS54,  both  in- 
clusive,  of  the  Civil  Code  of 
Lower  Canada  ha.ve  been  re- 
pealed by  "  The  BUls  of  Ex- 
change Act,  lS9f)"  e:rcej)t  in  so 
far  as  these  articleSy  or  any  of 
them,  relate  to  evidence  in 
regard  to  bills  of  exchange, 
cheques,  and  promissoi^y  notes. 

"  The  Bills  of  Exchange  Act, 
ISyO,'*  is  reproduced  in  the 
Appendix,  with  all  a.mend- 
meyits  to  date. 

The  following  are  the  articles 
of  the  Civil  Code  that  relaie 
more  or  less  directly  to  evidence 
in  regard  to  bills  of  e^cchaiige, 
cheques,  and  promissory  notes. 
—Editor. 

2340.  In  all  matters  relating 
to  bills  of  exchange  not  pro- 
vided for  in  thiH  code  or  the 
Federal  laws,  recourse  must  he 
had  to  the  laws  of  England  in 
force  on  the  thirtieth  dav  of 
May,  one  thousand  eight  hun- 
dred and  forty-nine.— R.  S.  Q. 


6251 ;  B.  N.  A.  act,  1867,  ss.  91 
and  92. 

2341.  In  the  investigation 
of  facts,  in  actions  or  suits 
founded  on  bills  of  exchange 
drawn  or  endorsed  either  by 
traders  or  other  persons,  re- 
course must  be  had  to  the  laws 
of  England  in  force  at  the  time 
specified  in  the  last  preceding 
article,  and  no  additional  or 
different  evidence  is  required 
or  can  be  adduced  by  reason  of 
any  party  to  the  bill  not  being 
a  trader. 

2842.  The  parties  in  the 
actions  or  suits  specified  in  the 
last  preceding  article  may  be 
examined  under  oath  as  pro- 
vided in  the  title  Of  ObUg- 
at  ions. 

2354.  In  the  absence  of 
special  provisions  in  this  sec- 
tion, cheques  are  subject  to  the 
rules  concerning  inland  bills  of 
exchange  in  so  far  as  their 
application  is  consistent  w^ith 
the  usage  of  trade. 


TITLE    SECOND. 

OF     MERCHANT     SHIPPING 


2356.  Subject  t^  the  pro- 
visions of  the  following  para- 
graph, the  law  of  the  Imperial 
parliament,  respecting  mer- 
chant shipping,  contains  pro- 
visions concerning  British  ships 
in  the  province  of  Quebec,  in  all 


matters  to  which  such  pro- 
visions extend  and  are  appli- 
cable therein. 

The  following  Federal  laws 
contain  provisions  concern- 
ing ships,  in  all  matters  regu- 
lated by  such  laws  : 
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1.  The  law  respecting;  the  ' 
registration  and  classification  ' 
of  shipping ; 

2.  The  law  respecting  the 
shipping  of  seamen  ;  i 

3.  The  law  respecting  the  ' 
shipping  of  seamen  on  inland  i 
waters ; 

4.  The  law  respecting  wreclcs, 
casualties  and  salvage ; 

5.  The   law   respecting    the 
safety  of  ships  and  the  preven- 
tion  of    accidents    on     l)oard  : 
thereof ;  i 

6.  The  law  respecting  the 
navigation  of  Canadian  waters  ; 

7.  The  Ijiw  respecting  the 
liabilitv  of  carriers  by  water  ;      i 

8.  The  law  respecting  the 
coasting  trade  or  Canada.— 
R.  S.  Q.  6254;  R.  S.  C,  cc.  72,  74, 
75,  77,  79,  81,  82  and  83.  . 

CHAPTER  FIRST. 

OF  THE  REGISTRATION  OF  SHIPS. 

28G6.  The  registration  of 
British  ships,  when  necessary, 
is  ettected  in  the  manner  ana 
according  to  the  rules  and 
forms  prescribed  in  the  laws 
for  that  purpose  mentioned  in 
the  preceding  article.— K.  S.  Q. 
0255;  R  S.  C.  c.  72. 

2357.  Every  ship  propelled 
either  wholly  or  in  part  by 
steam,  whatever  her  tonnage  as 
well  as  evt  ry  ship  not  propelled 
wholly  or  in  part  by  steam,  of 
more  than  ten  tons  burthen, 
and  having  a  whole  or  flxed 
deck,  although  otherwise  bv 
law  deemed  lo  be  a  British 
ship  shall,  to  be  recognized  as  a 
British  ship  and  to  be  admitted 
to  the  privileges  of  a  British 
ship  in  Canada,  be  registered  in 
the  manufr  and  according  to 
the  formalities  prescribed  in 
the  Federal  law  respecting  the 
regi'^tration  or  classiflcation  of 
ships. 


2.  The  owner  of  a  vessel,  not 
being  a  ship,  within  the  mean- 
ing of  the  preceding  paragraph, 
must  obtain  a  license  from  the 
officer  authorized  to  grant  the 
same,  the  whole  In  the  manner 
and  under  the  conditions  pre- 
scribed  in  the  above  mentioned 
Federal  act.— B.  S.  Q.  6256 ;  R. 
S.  C,  c.  72,  ss.  5  and  25. 

2358.  The  special  rules  con- 
cerning the  measurement  of 
vessels  of  the  description  men- 
tioned in  the  preceding  article, 
concerning  builders'  certifi- 
cates, change  of  masters  and 
change  in  the  name  of  such 
vessels,  certificates  of  registra- 
tion and  endorsement  thereof, 
p>ermits  and  those  concerning 
the  powers  and  duties  of  col- 
lectors and  other  officers  in 
relation  thereto,  are  contained 
in  the  Federal  act  above  re- 
ferred to.  -R.  S.  Q.  6260 ;  R.  S. 
C,  c.  72. 

CHAPTER  SECOND. 

OF    THE    TRANSFER    OF     REGIS- 
TERED  VESSELS. 

2359.  The  transfer  of  regis- 
tered British  ships  can  be  made 
only  by  a  bill  or  sale  executed 
in  the  presence  of  one  or  more 
witnesses,  containing  the  re- 
cital specified  in  the  Imperial 
law  respecting  merchant  ship- 
ping, and  entered  in  the  book 
of  registry  of  ownership  in  the 
manner  in  the  said  law  pre- 
scribed. 

The  rules  respecting  the  per- 
sons qualified  to  make  and 
receive  such  transfers  and  re- 
specting the  registry  and  certi- 
ficate of  ownersnip  and  priority 
of  right  are  contain eu  in  the 
said  law.-  R.  S.  Q.  6257;  R.  S. 
C,  cc.  72  and  120,  s.  52. 

2360.  The  transfer  of  ships 
registered  in  Canada  is  efieoted 
in  accordance  with   the  prov 
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Rions  of  the  preceding  article.— 
R.  S.  Q.  6258 ;  R.  S.  C,  c.  72. 

2d62.  TranHfero  of  ships  and 
vessels  of  the  description  speci- 
fied in  articles  2369  and  2360  not 
madeaiid  registered  in  the  man- 
ner therein  prescribed,  do  not 
convey  to  the  purchaser  any 
Title  or  interest  in  the  ship  or 
vessel  intended  to  be  sold.— 
R.  S.  Q.  6259 ;  R.  S.  C,  c.  72. 

2362.  Repealed  by  ^  V. 
{Can.)  c.  lis. 

2363.  Ibid. 

2364.  Ibid, 
2865.  Ibid. 

2366.  Ibid. 

2367.  Ibid. 

2368.  Ibid. 

2369.  Ibid. 

2370.  Ibid. 

2371.  Ibid. 

2372.  Ibid. 

Articles  2362,  2363,  2364,  2365, 
2368,  2:^67,  2368,  2309,  2;^70,  2:^71 
and  2372  are  rejyealed  by  the 
Federal  act  respecting  the  regis- 
tration aiid  classification  of 
sfiipping.—R.  S.  Q.  &260  ;  36  V. 
Can.,  c.  128. 

2373.  Vessels  built  in  this 
province  may  also  be  transferred 
in  security  for  loans  in  the  man- 
ner declared  in  the  next  follow- 
ing chapter. 

CHAPTER  THIRD. 

OF  THK    MORTOAGK    AND    HVPO- 
THKCATION  OF  VESSELS. 

2374.  The  rules  concerning 
the  hypothecation  of  vessels  by 
contract  of  Jbottomrv  are  con- 
tained in  the  title  Of  Bottoinry 
and  Respondentia. 

The  mortgage  and  hypothec- 
ation of  registered  Britisli  ships 
are  made  according  to  the  pro- 
visions contained  in  the  Imperial 
law  re«»pecting  Merchant  Ship- 
ping.—R.S.Q.  6261  ;  R.S.C.,c.72. 


2375.  Vessels  being  built  in 
Canada  mav  be  mortgaged, 
hj'pothecated,  or  transferred, 
under  the  authority  of  the  Fed- 
eral acts  respecting  the  regis- 
tration and  classification  of 
ships,  and  respecting  banks  and 
banking,  according  to  the  rules 
laid  down  in  the  following  ar- 
ticles of  this  chapter.— R.  S.  Q. 
6262 ;  R.  S.  C,  c.  72  and  c.  120, 
s.  52. 

2376.  The  owner  of  a  ship 
about  being  built  or  being  built 
may,  after  naving  recorded  her, 
according  to  law  give  her  as 
security  for  a  loan  and  other 
valuable  consideration.— R.S.Q. 
6282  ;  R.  S.  C  c  72,  s.  31. 

2376a.  The  entry  in  the  re- 
cord book  of  the  port  in  which 
the  ship  is  registered,  of  the 
instrument  constituting  the 
mortgage  gives  effect 'to  such 
instrument  and  establishes  the 
rank  of  the  mortgage  and  hypo- 
thec.-R  S.  Q.  6262;RS.  C, 
c.  72,  s.  32. 

23766.  The  mortgage  is  ex- 
tinguished by  the  production  of 
the  instrument  creating  it,  with 
an  indorsement  thereon,  show- 
ing the  absolute  payment  of  the 
debt  for  which  the  mortgage 
was  given,  and  by  an  enti^  in 
the  record  book  to  the  enect 
that  such  mortgage  has  been 
discharged.  —  R.  S.  Q.  6262  ; 
R.  S.  C,  c.  72,  8.  34. 

2377.  If  two  or  more  mort- 
gages are  recorded  respecting 
the  same  ship,  the  hypothecary 
creditors,  notwithstanding  any 
express,  implied  or  constructive 
notice,  are  entitled  to  priority 
one  over  the  other,  according  to 
the  date  at  which  each  instru- 
ment is  recorded  in  the  record 
book,  and  not  accoiding  to  the 
date  of  each  instrument  — 
R.S.Q.  6262 :  R.  S.  C,  c.  72,  s.  3R. 

2377a.  A  mortgapre  creditor. 
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is  not  by  reason  of  his  mortgage, 
deemed  to  be  the  owner  of  a 
ship,  nor  is  the  hyjKJthecary 
debtor  deemed  to  have  ceoBed 
to  be  the  owner  of  such  ship, 
except  in  so  far  as  is  necessary 
for  making  such  ship  available 
as  security  for  the  mortgage 
debt.-R  S.  Q.  6262;  R.  6.  C., 
c.  72,  s.  36. 

237H.  Every  mort-gagee  may 
absolutelv  dispose  of  the  ship  in 
respect  of  which  he  is  recorded 
as  such  mortgagee  and  give 
effectual  receipts  for  the  pur- 
chase price,  but  if  there  are 
several  persons  recorded  as 
mortgagees  of  the  same  ship, 
no  su  Dsequeni  mortgagee  there- 
of can,  except  under  the  order 
of  a  competent  court,  sell  such 
ship  without  the  concurreitce  of 
the  prior  mortgagees. 

The  registration  of  bills  of  sale 
is  made  according  to  the  Federal 
act  respecting  the  registration 
and  classification  of  ships. - 
R  S.  Q.  6262 ;  R.S.C.,  c.  72,  s.  37 
and  c.  120,  s.  52. 

2379.  A  recorded  mortgage 
of  any  ship  may  be  transferred 
by  the  mortgagee  to  any  other 
person,  ana  the  instrument 
eflTecting  such  transfer  must  be 
made  and  recorded  according  to 
the  Federal  act  respecting  the 
registration  and  classidcation  of 
8hip8.-R.  S.  Q.  6262  ;  R.  S.  C, 
c.  72,  s.  ;^«,  and  c.  120,  s.  52. 

2379a.  If  the  interest  of  any 
mortgagee  in  a  registered  ship 
is  tran^^mitted  in  consequence 
of  death  or  insolvency,  or  in 
consequence  of  the  marriage  of 
a  female  mortgagee,  or  by  any 
lawful  means  other  than*  by  a 
transfer  made  under  the  Federal 
act,  respecting  the  registration 
and  classification  of  ships,  such 
transmission  is  authenticated 
by  a  declaration  of  the  person 
to  whom  such  Interest  has  been 


transmitted  made  in  accordance 
with  the  provisions  of  the  act 
last  above  mentioned.— R.  S.  Q. 
6262;  R.  S.  C.,c.  72,  ss.  39,  40 
and  41. 

2380.  Every  contract  made 
under  article  2375  and  the  acts 
therein  mentioned  may  be  ex- 
ecuted in  the  usual  form  of  con- 
tracts executed  in  this  Province. 
— R.  S.  Q.  6262  ;  R.  S.  C,  c.  72, 
s.  48  ;  C.  C.  120H. 

2881.  Whenever  the  build- 
ing of  a  ship,  which  has  teen 
recorded  according  to  law,  is 
duly  completed,  the  first  mort- 
gagt-e  whose  claim  isunsatisfled 
may,  on  furnishing  the  builder's 
certificate,  secure  from  the  pro- 
per oftic  r  a  ceitilicate  of  regis- 
try according  to  law. 

2.  The  undischarged  mort- 
gages recorded  according  U)  law 
are  transferred  and  registered 
in  the  o  der  and  according  to 
the  priority  in  which  they  were 
recorded. 

3.  The  rtgistry  of  all  such 
mortgages  shall  thus  appear 
according  to  their  priority  in 
the  record  books  as  if  they  had 
been  made  or  granted  under  the 
laws  providing  for  the  giving  of 
such  certificate  of  registry. 

A  fresh  instrument  of  mort- 
gage according  to  any  form 
prescril)ed  by  law,  may  be  grant- 
ed as  a  substitute  for  any  mort- 
gage given  under  article  2375. — 
R.  S.  Q.  6262;  R.  S.  C,  c.  72, 
(,.  42  and  c.  120,  s.  52. 

2382.  The  provisions  con- 
tained in  the  foregoing  articles 
of  this  chapter  do  not  deprive 
the  proprietor  o  any  rignt  of 
action  to  account  or  any  re- 
course by  law  allowed  against 
the  person  or  bank  making  the 
advances. -R.  S.  Q„  6262; 
R.  S.  C,  c.  72,  s.  47  and  c.  120, 
s.  52. 
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CHAPTER  FOURTH. 

OF  PKIVILRGE  AND  MARITIME 
LIEN  UPON  VESSELS  AND 
UPON  THEIR  CARGO  AND 
FREIGHT. 

2383.  There  is  a  privilege 
upon  voss  Is  for  the  payment 
of  the  following  debts  : 

1.  The  costs  of  seizure  and 
Hale,  according  to  article  1905 ; 

2.  Pilotage,  wharfage,  and 
harbor  dues,  and  penalties  for 
the  infraction  of  Lawful  har- 
bour regulations ; 

8.  The  expenses  of  keeping 
the  vessel  and  rigging,  and  of 
repairing  the  latter  since  the 
last  voyage ; 

4.  The  wages  of  the  master 
and  crew  for  the  last  voyage  ; 

5.  The  sums  due  for  repairing 
and  furnishing  the  ship  on  her 
last  voyage,  and  for  merchan- 
dise sold  oy  the  captain  for  the 
same  pui-pose ; 

0.  Hypothecations  upon  the 
ship,  according  to  the  rules 
declared  in  the  third  chapter 
of  this  title  and  in  the  title  Of 
Bottomry  and  Respondentia, 

7.  Premiums  of  insurance 
upon  the  ship  for  the  last  voy- 
age ; 

H.  Damages  due  to  freighters 
for  not  delivering  the  goods 
shipped  by  them,  and  in  re- 
imbursement for  injury  caused 
to  such  goods  by  the  fault  of 
the  ma.ster  or  crew. 

If  the  ship  sold  have  not  yet 
made  a  voyage,  the  seller,  the 
workmen  employed  in  building 
and  completing' her,  and  the 
persons  by  whom  the  materials 
have  l)een  furnished,  are  paid 
by  preference  to  all  creditors, 
except  those  for  debts  enumer- 
ated in  paragraphs  1  and  2. 


2884.  A  ship's  husband,  or 
other  agent,  holding  the  ship^s 
papers,  has  a  lien  upon  them 
lor  advances  and  charges  due 
for  the  management  of  the 
business  of  the  ship. 

2385.  The  following  debts 
are  paid  by  privilege  upon  the 
cargo : 

1.  Costs  of  seizure  and  sale  ; 

2.  VVharfjige; 

3.  Freight  upon  the  goods, 
according  to  the  rules  declared 
in  the  title  Of  Affreiahtment, 
and  what  is  due  for  tne  pass- 
age of  the  owner ; 

4.  Loans  upon  respondentia; 

5.  Premiums  of  insurance 
upon  the  things  insured. 

2386.  The  following  debts 
are  paid  by  privilege  upon  the 
freight : 

1.  The  cost  of  seizure  and  dis- 
tribution ; 

2.  The  wages  of  the  master 
and  of  the  seamen  and  others 
empl  -yed  In  the  vessel ; 

3.  Loans  on  bottomry  accord- 
ing to  the  rules  contained  in 
the  title  Of  Bottomry  and  Res- 
jyofiffrntifi. 

2387.  The  order  of  privileges 
declared  in  the  foregoing 
articles  is  without  prejudice  to 
claims  for  damage  dv  collision, 
or  for  average  contrioutions.  or 
for  salvage,  which  are  paid  by 
privilege,  after  the  debts  enu- 
merated as  1,  2.  in  articles  2883 
and  2:iS5,  and  before  or  after 
other  privileged  debts,  accord- 
ing to  th<'  circumstances  under 
which  the  claim  has  arisen,  and 
the  usage  of  trade. 

2388.  The  provisions  con- 
tained in  this  chapter  do  not 
apply  in  ca^es  before  the  Court 
of  V^  ice -Admiralty. 

Case-s  in  that  Court  are  deter- 
mined according  to  the  civil 
and  maritime  laws  of  England. 


A 


HSROHANT   SHIPPING. 


303 


CHAPTER  FIFTH. 

OF  OWNERS,  MASTERS  AND  SEA- 
MEN. 

2389.  The  owners,  or  a 
majority  of  them,  appoint  the 
master  and  may  discharge  him 
without  a»signin^  any  cause 
unless  it  is  otherwise  specially 
agreed. 

2800.  The  owners  are  civilly 
responsible  for  the  acts  of  the 
master  in  all  matters  which 
concern  the  ship  and  voyajre, 
and  for  damages  caused  by  his 
fault  or  the  fault  of  the  ci'ew. 

They  are  responsible  in  like  ' 
manner  for  the  acts  and  faults 
of  any  person  lawfully  substi- 
tuted to  the  master. 

The  whole  nevertheless  sub- 
ject to  the  provisions  contained 
in  this  chapter  and  in  the  titles 
Of  Affreightvient  and  Of  Bot- 
tomry anil  Res  ondentia  and 
in  Imperial  and  Federal  acts 
respecting  merchant  shipping. 
— K.  S.  Q.  e^Ki ;  R.  S.  C,  cc.  82 
and  83. 

2391.  Any  person  who  hires 
a  vessel  to  nave  the  exclusive 
control  and  navigation  of  it,  is 
held  to  be  the  owner  from  the 
time  of  such  hiring,  with  the 
rights  and  liabilities  of  an 
owner  as  respects  third  persons. 

2892.  In  matters  of  common 
interest  to  the  owners  concern- 
ing the  ec^uipment  of  the  ves- 
sel, the  opinion  of  the  majority 
in  value  governs  unless  there  is 
an  agreement  to  the  contrary. 

If  there  be  an  eq  'al  division 
on  the  Question  whether  the 
ship  shall  be  employed  or  not, 
the  opinion  in  favor  of  the 
employment  prevails ;  saving, 
in  lx)ti)  ca«es,  to  the  owners 
who  object  tne  right  to  claim 
exemption  from  liability,  and 
indemnity  according  to  the  cir- 


cumstances and  the  discretion 
of  a  competent  court. 

2393.  The  sale  of  a  ship  by 
licitation  cannot  be  onlered 
unless  it  is  demAod^d  by  the 
owners  of  at  least  one  half  of 
the  total  interest  in  the  ship, 
save  in  the  case  of  an  agree- 
ment to  the  contrary. 

2894.  The  general  powers  of 
the  master  to  bind  the  owner 
of  the  ship  personally,  and  their 
mutual  obligations  toward  each 
other  are  Koverned  by  the  rules 
contained  in  the  title  O^ Leiise 
and  Hire^  and  in  the  title  Of 
Mandate,  respectively. 

2895.  The  master  is  person- 
ally liable  to  third  persons 
for  all  obligations  contracted  by 
him  respecting  the  ship,  unless 
by  express  term  the  credit  is 
given  to  the  owners  only.-  CC. 
1715. 

2390.  The  master  engages 
the  crew  for  the  ship.  This  he 
does  nevertheless  m  concert 
with  the  owners  or  ship's  hus- 
band when  they  are  present  at 
the  place. 

2897.  The  master  is  bound 
to  see  that  the  ship  is  properly 
furnished  and  prepared  for  the 
voyage,  but  if  the  owners  or 
ship's  husband  h&  present  at 
the  place,  the  master  cannot, 
without  special  authority,  cause 
extraordinary'  repairs  to  be 
made  upon  the  ship,  or  buy 
sails,  cordage  or  provisions  for 
the  voyage,  nor  borrow  money 
for  that  purpose  ;  subject  to  the 
exception  contained  in  article 
2«(M. 

2398.  He  is  bound  to  sail  on 
the  day  appointed  and  to  pursue 
his  voyage  without  deviation  or 
delay,  subject  to  the  conditions 
contained  in  the  title  Of  Af- 
freiifhtment. 

2899.  He  may,  during  the 
voyage,   in   cases   of  necessity 
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borrow  money  or,  if  that  be  im- 
possible, sell  part  of  the  carso 
to  rtipair  the  ship  or  to  supply 
her  with  provisions  or  other 
necessary  tnings. 

2400.  He  cannot  sell  the 
ship  without  special  authority 
fit>m  the  owners,  except  in  case 
of  inability  to  prosecute  the 
voyage,  and  manifest  and  ur- 
gent necessity  for  the  sale. 

2401.  The  master  has  alltlie 
authority  over  the  seamen  and 
other  persons  in  the  ship  in- 
cluding the  passengers,  which 
is  necessary  for  its  safe  naviga- 
tion, management  and  preser- 
vation, and  for  the  maintenance 
of  good  order. 

2402.  He  may  throw  over 
board  a  part  or  the  whole  of  the 
cargo  in  cases  of  imminent  dan- 
ger and  when  necessary  for  the 
preservation  of  the  ship. 

2408.  The  rights,  powers 
and  obligations  of  the  owners 
and  of  the  master  with  respect 
to  the  ship  and  cargo  are  fur- 
ther declared  in  the  title  Of 
Affreightment  and  Of  Insur- 
ance, 

The  rules  concerning  the 
master's  powers  to  hypothecate 
the  ship  or  cargo  are  declared 
in  the  title  Of  Bottomry  ami 
Respondentia. 


2404.  The  special  duties  of 
masters  with  respect  to  the 
keeping  of  official  log-books  and 
in  other  matters  not  herein 
provided  for,  the  engagement 
and  treatment  of  seamen,  the 
payment  and  disposal  of  their 
wages  and  their  discharge  are 
regulated  by  the  provisions 
contained  respectively  in  the 
Imperial  law  respecting  Mer- 
chant Shipping  Act,  and  in  the 
Federal  acts  respecting  the 
shipping  of  seamen.— R.  S.  Q. 
62W  ;  R.  S.  C,  cc  74  and  75. 

2406.  Wages  not  exceeding 
two  hundred  dollars  due  to  any 
seamen  for  servic-  in  a  vessel 
registered  in  Canada  may  be  re- 
covered in  a  summarv  manner 
before  any  jud^e  of  the  Super- 
ior Court,  any  judge  of  the  ses^ 
sions  of  the  peace,  any  stipendi- 
ary magistrate,  any  police  ma- 
gistrate, or  any  two  justices  of 
the  peace,  in  the  manner  and 
according  to  the  rules  pre- 
scribed in  the  Federal  acts  re- 
specting the  engagement  of 
seamen.— R.  S.  Q.  6264 ;  R.  S.  C, 
cc.  74  and  75. 

2400.  Prescription  does  not 
begin  to  run  agamst  the  claim 
of  seamen  for  tneir  wages  until 
after  the  expiration  of  the 
voyage. 


TITLE    THIRD. 

OF      AFFREIGHTMENT. 


CHAPTER  FIRST. 

GENEKAL  PROVISIONS. 

2407.  Contracts  of  affreight- 
ment are  either  by  charter- 
party,  or  for  the  conveyance  of 
gooas  in  a  general  ship. 


{  2408.  The  contract  may  be 
I  made  by  the  owner  or  the  mas- 
,  ter  of  the  ship  or  by  the  stiip's 

husband     as     agent     of     the 

former. 
If   made   by    the   master,  it 

binds   himself,   and    aUo    the 
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owner  of  the  ship ;  unless  it  is 
made  at  a  place  where  the 
owner  or  ship  s  husband  is  pre- 
sent, and  tney  disavow  the 
con  tract,  in  which  case  it  binds 
the  master  only. 

If  the  ship  be  hired  by  a  party 
who  sublets  it,  he  in  subject  in 
contracts  of  affreiKhtment  to 
the  same  rules  as  if  he  were 
owner. 

2400.  The  ship,  with  her 
equipments,  and  the  freight  are 
bound  to  the  performance  of 
the  obligations  of  the  lessor 
and  the  cargo  to  the  perform- 
ance of  the  obligations  of  the 
lessee  or  freighter. 

24  lO.  If  before  the  depart- 
ure of  the  vessel  there  be  a  de- 
claration of  war  or  interdiction 
of  trade,  with  the  country  to 
which  she  is  destined,  or  by 
reason  of  any  other  event  of 
irresistible  force,  the  voyage 
cannot  be  prosecuted,  the  con- 
tract is  dissolved,  without 
either  party  being  liable  in 
damages. 

The  expense  of  loading  and 
unloading  the  cargo  is  borne  by 
the  freighter. 

241 1.  If  the  port  of  destina- 
tion be  closed,  or  the  ship  de- 
tained by  irresistible  force,  for 
a  time  only,  the  contract  sub- 
sists and  the  master  and 
freighter  are  mutually  bound  to 
await  the  opening  of  the  port 
and  the  lil)eration  of  the  snip; 
without  either  of  thorn  being 
entitled  to  damages.  The  rule 
applies  equally  if  the  obstruc- 
tion arise  during  the  voyage  ; 
and  no  increase  of  freight  can 
be  demanded. 

2412.  The  freighter  may 
nevertheless  unload  the  goods 
during  the  detention  of  the 
ship  for  the  causes  stated  in  the 
last  preceding  article ;  subject 
to  the  obligation  of  reloading 


after  the  obstruction  has  ceased, 
or  of  indemnifying  the  lessor 
for  the  full  freight ;  unless  the 
goods  are  of  a  perishable  nature 
and  cannot  be  replaced,  in  which 
case  freight  is  due  only  to  the 
place  of  the  discharge. 

2413.  Contracts  of  affreight- 
ment and  the  obligations  of  the 
parties  under  them,  are  subject 
to  the  rules  relating  to  c^irriers 
contained  in  the  t'ule  Of  Le<ise 
and  Hire^  when  these  are  not 
inconsistent  with  the  article  of 
this  title. 

CHAPTER  SECOND. 

OF  CHARTER-PARTY. 

2414.  Affreightment  by 
charter-party  may  be  either  of 
the  whole  ship  orof  some  prin- 
cipal part  of  it,  and  for  a  deter- 
minea  voyage  or  a  specified 
time. 

2415.  The  charter-party,  or 
memorandum  of  charter-party, 
usually  specifies  the  name  ana 
burden  of  the  ship  with  a  stipu- 
lation that  she  is  tight  and 
staunch  and  well  furnished  and 
equipped  for  the  voyage.  It  also 
contains  stipulations  as  to  the 
time  and  place  of  loading,  the 
day  of  sailing,  the  rate  and  pay- 
ment of  freight,  and  the  con- 
ditions of  demurrage,  with  a 
declara'ion  of  the  fortuitous 
events  which  exempt  the  lessor 
from  liability,  and  such  other 
covenants  as  the  parties  may 
see  fit  to  add. 

2416.  If  the  time  of  loading 
and  unloading  the  ship,  and  the 
demurrage  be  not  agreed  upon, 
they  are  regulated  by  usage. 

2417.  When  goods  are  put 
on  l>oard  of  a  ship  in  pursuance 
of  a  charter-party  tne  master 
signs  a  bill  of  lading  for  them 
to  the  effect  mentioned  in  arti- 
cle 2420. 

20 
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2418.  If  the  whole  of  the  ship 
be  leased,  but  it  be  not  wholly 
loaded  by  the  leasee,  the  master 
cannot  receive  other  cai^o 
without  his  consent ;  in  case  of 
ajy  other  car^o  being  received 
the  lessee  is  entitled  to  the 
:reightof  it. 

CHAPTER  THIRD. 

OP  THB  OONVEYANCK  OF  GOODS 
IN  A  GENERAL  SHIP. 

2419  The  contract  for  the 
conveyance  of  goods  in  a  gene- 
ral ship  is  that  bv  which  the 
master  or  the  owiier  of  a  ship 
destined  for  a  particular  voyage 
engages  separately  with  various 
persons,  unconnected  with  each 
other,  to  convey  their  respective 
gcKMis  according  to  the  bill  of 
lading  to  the  place  of  their  des- 
t  mat  ion  and  there  to  deliver 
them. 

CHAPTER  FOURTH. 

OF  THE  BILL    OF   LADING. 

,2420.  The  bill  of  lading  is 
signed  and  delivered  by  the 
master  or  purser,  in  three  or 
more  parts,  of  which  the  master 
retains  one ;  the  freighter  also 
keeps  one,  and  sends  one  to  the 
consignee. 

Besides  the  name  of  1  he  par- 
ties and  of  the  ship,  it  states  the 
nature  and  quantity  of  the 
goods  shipped,  with  their  marks 
and  numbers  in  the  margin, 
and  the  place  of  their  delivery, 
the  name  of  the  consi«nee,  the 
place  of  shipping  and  of  ship's 
destination,  with  the  rate  and 
manner  of  payment  of  the 
freight,  and  primage  and  aver- 
age. 

2421.  When-  by  the  bill  of 
a  ding  the  delivery  of  the  goods 


is  to  be  made  to  a  person  named 
or  to  his  assigns,  such  person 
may  transfer  his  right  by  en- 
dorsement and  delivery  of  the 
bill  of  lading,  and  the  owner- 
ship of  the  goods  and  all  rights 
and  liabilities  in  respect  thereof 
are  held  to  pass  thereby  to  the 
indorsee  ;  subject  nevertheless 
to  the  rights  of  third  persons. 

2422.  The  freighter  or  lessee 
upon  the  signing  and  delivery 
to  him  of  the  bill  of  lading,  is 
bound  to  return  the  receipts 
given  by  the  master  for  the 
^oods  shipped.  The  bill  of  lad- 
ing, in  the  hands  of  a  consignee 
or  endorsee,  is  conclusive  evi- 
dence against  the  party  signing 
it;  unless  there  is  fraud,  c3 
which  the  holder  is  cognizant. 

CHAPTER  FIFTH. 

OF  THB   OBLIGATIONS  OF  THE 

OWNER  OB  LESSOR  AND  OP 

THB  MASTER. 

2423.  The  lessor  is  obliged 
to  provide  a  vessel  of  the  stipu- 
lated burthen,  tight  and 
staunch,  furnished  with  all 
tackle  and  apparel  necessary 
for  the  voyage,  and  with  a  com- 
petent master  and  a  sufficient 
number  of  persons  of  skill  and 
abilitv  to  navigate  her,  and  so  to 
keep  her  to  the  end  of  the  voy- 
age. The  master  is  obliged  to 
take  on  board  a  pilot,  when  by 
the  law  of  the  country  one  is 
required. 

2424.  The  master  is  obliged 
to  receive  the  goods,  and  care- 
fully arrange  and  stow  them  in 
the  ship,  and  to  sign  such  billn 
of  lading  as  may  be  required  bv 
the  freighter  or  lessee,  accora- 
ing  to  article  2420,  upon  receiv- 
ing from  him  the  receipts  given 
for  the  goods. 

2425.  The  goods  must  not  be 
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stowed  on  deck  without  the  con- 
sent of  the  freighter,  unless  in 
a  particular  trade  or  in  inland 
or  coasting  voyi^es,  where 
there  is  an  established  usage  to 
that  eifect.  If  without  such 
consent  or  usage  the  goods  be 
so  stowed  and  are  lost  by  peril 
of  the  sea  the  master  is  person- 
ally liable. 

2426.  The  ship  must  sail  on 
the  day  fixed  by  the  contract, 
or,  if  no  day  be  fixed,  within  a 
reasonable  time,  according  to 
circumstances  and  usage ; 
and  must  proceed  to  her  des- 
tination without  deviation.  If 
by  the  fault  of  the  master  the 
ship  be  delayed  in  her  depart- 
ure, or  during  the  voyage,  or  at 
the  place  of  dischan2;e,  or  any 
loss  or  injury  occur,  he  is  liable 
in  damages. 

2427.  The  master  is  obliged 
to  exercise  all  needful  care  of 
the  cargo,  and,  in  case  of  wreck, 
or  other  obstruction  to  the 
voyage  by  a  fortuitous  event  or 
irresistible  force,  he  is  obliged 
to  use  the  diligence  and  care  of 
a  prudent  administrator  for  the 
preservation  of  the  goods,  and 
for  their  conveyance  to  the 
place  of  destination,  and  for 
that  purpose  to  engage  another 
ship,  if  it  be  necessary. 

2428.  On  the  completion  of 
the  voyage,  and  after  due  com- 

filiance  with  the  laws  and  regu- 
ations  of  the  port,  the  master 
is  obliged  to  deliver  the  goods 
without  delay  to  the  consignee 
or  his  assignee,  on  production 
of  the  bill  of  lading  or  payment 
of  the  freight  and  other  charges 
due  in  respect  of  it. 

2420.  The  goods  must  be 
delivered  in  conformity  with 
the  terms  of  the  bill  of  lading 
and  according  to  the  law  or 
usage  observed  in  the  place  of 
delivery. 


2430.  Whenever  any  vessel 
has  arrived  at  its  destination 
in  any  port  in  Iiower  Canada, 
and  the  master  thereof  has 
noLified  the  consignee  either  by 
public  advertisements  or  other- 
wise, that  such  cargo  has 
reached  the  place  designated  in  /  ^ 
t he  bill  of  lading,  such  consignee  \/^ 
is  bound  to  receive  the  same 
within  twenty-four  hours  after 
notice;  and  thereafter  such 
cargo,  so  soon  as  placed  on  the 
wharf,  is  at  the  risk  and 
charges  of  the  consignee  or 
owner. 

2481.  The  time  allowed  for 
the  discharge  of  cargoes  con- 
sisting of  certain  kinds  of  mer- 
chandise is  regulated  by  the 
laws  respecting  the  discharging 
of  cargoes  of  vessels.— R.  S.  Q., 
art.  6265  ;R  S.  C,  c.  90. 

2482.  Neither  the  owner  nor 
master  is  exempt  from  liability 
for  loss  or  damage  occanloned 
by  the  fault  or  incapacity  of 
any  qualified  pilot  acting  in 
charge  of  the  ship.— R.  b.  Q., 
art.  6266 ;  R  S.  C,  c.  80,  s.  57. 

2433.  The  owner  of  a  sea- 
going ship  is  not  liable  for  the 
loss  or  damage  occasioned  to 
any  goods,  wares,  merchandise 
and  artricle  of  any  kind,  on 
board  any  such  vessel  or 
delivered  to  him  for  conveyance 
therein,  without  his  actual 
fault  or  privity,  or  the  fault  or 
neglect  of  his  agents,  servants 
or  employees  : 

1.  By  reason  of  fire,  or  the 
dangers  of  navigation; 

2.  By  reason  of  any  defect  in, 
or  the  nature  of,  the  goods 
themselves  or  from  armed  rob- 
bery or  other  irresistible  force  ; 
or, 

3.  By  reason  of  any  robbery, 
theft,  embezzlement,  removal 
or  secreting  of  any  gold,  silver, 
diamonds,  watches,  jewels   or 
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precious  stones,  or  valuable 
securities,  or  articles  of  gretit 
value,  not  being  ordinary  mer- 
chandise, unless  the  true  nature 
and  value  thereof  have  at  the 
time  of  their  delivery  for  con- 
veyance, been  declared  by  the 
owner  or  shipper  thereof  to  the 
carrier  or  agent  or  servant,  and 
entered  in  the  bill  of  lading,  or 
otherwise  in  writing.— R.  S.  Q. 
6267 ;  R  S.  C,  c.  82,  ss.  1  and  2, 
§4. 

2484.  In  any  case  of  loss  of 
life  or  personal  injury,  damage 
or  loss  to  anything  on  board  of 
a  sea-going  ship  without  any 
actual  fault  or  privity  on  the 
part  of  the  owner  of  tne  vessel 
on  board  of  which  or  through 
the  fault  of  which  the  loss  hap- 
pened, such  owner  is  not  re- 
sponsible for  the  damage  or  the 
loss  occasioned  to  an  amount 
exceeding  the  sum  of  thirty- 
eight  dollars  and  ninety-two 
cents  per  ton  of  the  ship's  regis- 
tered tonnage  in  the  case  of 
sailing  vessels,  and  of  the  gross 
tonnage,  without  deduction 
from  the  engine  room  in  case  of 
steam  vessels. 

The  owner  however  remains  i 
always  responsible  in  the  same 
manner  for  every  such' loss  and 
damage  arising  on  distinct 
occasions  to  the  same  extent, 
as  If  no  other  lo»s  or  damage 
had  arisen.— R.S.Q.  6268;  R.S.C., 
c.  79,  s.  12. 

2435.  The  freight  mentioned 
in  the  last  preceoing  article  is, 
for  the  purposes  thereof, 
deemed  to  include  the  value  of 
the  carriage  of  any  goods  be- 
longing to  the  owners  of  the 
ship,  passage  money,  and  the 
hire  due  or  to  grow  due  under 
any  contract ;  except  only  such 
hire  in  the  case  of  a  ship  hired 
for  time,  as  may  not  bep^in  to 
be  earned  until  the  expiration 


of  six  months  after  the  loss  or 
damage. 

This  article  2435  is  without 
effect  owing  to  the  provisions  of 
the  Federal  act  respecting  the 
navigation  of  Canadian  wcUers 
— R.  S.  Q.  6269  and  R  S.  C, 
c.  79»  s.  12. 

2436.  The  provisions  con- 
tained in  articles  2433  and  2434 
do  not  appl^  to  any  master  or 
seaman,    being  also  owner  or 

EEtrt  owner  of  the  ship  to  which 
e  belongs,  to  take  away  or 
lessen  the  liability  to  whicn  he 
is  subject  in  his  capacity  of 
master  or  seaman. 

CHAPTER  SIXTH. 

OF  THE  OBLIGATIONS  OF   THB 
LESSEE. 


SECTION  I. 

General  Provisions, 

2487.  The  principal  oblig- 
ations of  the  lessee  are : 

1.  To  load  the  ship  with  the 
stipulated  cargo,  and  within 
the  time  specified  by  the  con- 
tract, or,  if  no  time  hie  specified, 
within  a  reasonable  delay  ; 

2.  To  pay  the  freight  with 
primage  and  average,  and 
demurrage  when  any  is  dne. 

2488.  The  lessee  cannot  put 
on  board  any  prohibited  or  un- 
customed goods,  by  which  the 
ship  may  be  subjected  to  deten- 
tion or  forfeiture,  or  ^^oods  of  a 
dangerous  nature,  without  no- 
tice to  the  master  or  owner. 

2439.  If  the  lessee  fail  to 
load  the  ship  fully,  as  afpreed  by 
the  charter-party,  or  if  after 
loading,  he  withdraw  the  goods 
before  the  departure  of  the  ship 
or  during  the  voyage,  he  is  liable 
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to  pay  the  whole  freight,  and  to 
indemnify  the  master  for  all  ex- 
penses and  liabilities  arising 
from  such  withdrawal. 

2440.  If  the  ship  be  delayed 
in  her  departure,  or  during  the 
vo]rage,  oy  the  fault  of  the 
freighter,  he  is  liable  for  de> 
murrage  and  other  charges. 

2441.  If  the  lessee  agree  to 
furnish  a  return  cargo,  and  fail 
to  do  so,  and  the  ship  of  neces- 
sity return  unladen,  the  lessee 
is  obliged  to  pay  the  whole 
freight,  subject,  in  the  latter 
case,  to  the  deduction  of  such 
amount  as  the  ship  may  have 
earned  on  the  return  voyage. 

SECTION  II. 

Of  Freight.  PriTnage^  Average 
ana  Demurraige. 

2442.  Freight  is  the  recom- 
pense payable  for  the  lease  of  a 
ship,  or  for  carrying  goods  upon 
a  lawful  voyage  to  the  place  of 
their  destination.  In  the  ab- 
sence of  express  stipulation  it 
is  not  due  until  the  carriage  of 
the  goods  is  completely  per- 
formed, except  in  the  cases 
specified  in  this  section. 

2448.  The  amount  of  freight 
is  regulated  by  the  agreement 
in  the  charter-party,  or  bill  of 
lading,  at  a  gross  sum  for  the 
whole  ship,  or  a  certain  part  of 
it,  or  at  a  fixed  rate  per  ton  or 
package,  or  otherwise.  If  not 
regulated  bv  agreement,  the 
rate  is  estimated  upon  the 
"^ue  of  the  service  performed, 
according  to  the  usage  of 
trade. 

2444.  The  amount  of  freight 
is  not  affected  by  the  longer  or 
shorter  duration  of  the  voyage, 
unless  the  agreement  be  to  pay 
a  certain  sum  bv  the  month,  or 
week,  or  other  division  of  time. 


in  which  case  the  freight  begins 
to  run,  if  not  otherwise  stipu- 
lated, from  the  commencement 
of  the  voyage,  and  so  continues, 
as  well  during  its  course,  as 
during  all  unavoidable  delay 
not  occasioned  by  the  fault  of 
the  master  or  lessor;  subject 
nevertheless  to  the  exception 
contained  in  the  next  following 
article. 

2445.  If  the  ship  be  detained 
by  the  order  of  a  sovereign 
power,  freight  payable  by  the 
time  does  not  continue  to  run 
during  such  detention.  The 
wages  of  the  seamen  and  the 
expense  of  their  maintenance 
are  in  such  case  a  subject  of 
general  average. 

2446.  The  master  may  dis- 
charge, at  the  place  of  loading, 
goods  found  in  his  ship,  if  they 
have  not  been  declared,  or  he 
may  recover  freight  upon  them, 
at  the  usual  rate  paid,  at  the 

f)lace  of  loading,  for  goods  of  a 
ike  nature. 

2447.  If  the  ship  be  obliged 
to  return  with  her  cargo,  by 
reason  of  a  prohibition  oftrade 
occurring,  during  the  voyage, 
with  the  country  to  which  she 
is  bound,  freight  is  due  upon 
the  outward  voyage  only,  al- 
though a  return  cargo  has  been 
stipulated. 

2448.  If,  without  any  pre- 
vious fault  of  the  master  or 
lessor,  it  becomes  necessary  to 
repair  the  ship  in  the  course  of 
the  voyage,  the  freighter  is 
obliged  either  to  suffer  the 
necessary  delay  or  to  pay  the 
whole  freight.  In  case  the  ship 
cannot  be  repaired,  the  master 
is  obliged  to  engage  another ; 
if  he  be  unable  to  do  so,  freight 
is  due  only  in  proportion  to  the 
part  of  the  voyage  which  is  ac- 
complished. 

2449.  Freight  is  due  upon 
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the  goods  which  the  master  has  I 
of  necessity  sold  to  repair  the 
ship,  or  to  supply  it  with  provi- 
sions and  other  urgent  neces- 
saries, and  he  is  obliged  to  pay 
for  such  goo.1s  the  price  which 
they  would  have  brought  at  the 
place  of  destination. 

This  rule  applies  equally  al- 
though the  ship  be  afterwards 
lost  on  the  voyage  ;  but  in  that 
case  the  price  is  that  at  which 
the  goods  were  actually  sold. 

2450.  Freight  is  payable 
upon  the  goods  cast  overboard 
for  the  preservation  of  the  ship 
and  of  the  remainder  of  the 
cargo,  and  the  value  of  such 
goods  is  to  be  paid  to  the  owner 
of  them  by  contribution  on 
general  average. 

2451.  Freight  is  not  due 
upon  ffoods  lost  by  shipwreck, 
taken  oy  pirates,  or  captured  by 
a  public  enemy,  or  which  with- 
out the  fault  of  the  freighter 
have  wholly  perished  by  a  for- 
tuitous event,  otherwise  than 
as  mentioned  in  the  last  pre- 
ceding article.  If  the  freight 
or  an^  portion  of  it  have  been 
paid  in  advance,  the  master  is 
bound  to  return  it,  unless  there 
is  an  agreement  to  the  con- 
trary. 

22452.  If  the  goods  be  recap- 
tured or  saved  irom  the  ship- 
wreck, freight  is  due  to  the 
place  of  capture  or  wreck,  and  if 
they  be  afterwards  conveyed  by 
the  master  to  their  place  of  des- 
tination, the  whole  freight  is 
due,  subject  to  salvage. 

2458.  The  master  cannot 
keep  the  goods  in  his  ship  in 
default  of  payment  of  the 
freight ;  but  at  the  time  of  un- 
loading, he  may  prevent  them 
from  being  carried  away,  or 
cause  them  to  be  seized.  He 
has  a  special  privilege  upon 
them  while  they  remain  in  his 


possession  or  the  possession  of 
nis  agent,  for  the  payment  of 
his  freight,  with  primage  and 
accustomed  average,  as  ex- 
pressed in  the  bill  of  lading. 

2454.  The  consignee,  or 
other  authorized  person  who 
receives  the  goods,  is  bound  to 
grant  a  receipt  for  them  to  the 
master ;  and  the  acceptance  of 
goods,  under  a  bill  of  lading  by 
which  delivery  is  to  be  made  to 
the  consignee  or  his  assigns,  he 
or  they  paying  freight,  renders 
the  person  so  receiving  them 
liable  for  the  freight  due  upon 
them,  unless  the  person  is  the 
known  agent  of  the  shipper. 

2455.  Goods  which  are  dim- 
inished in  value  or  damaged  by 
reason  of  intrinsic  defect  in 
them,  or  by  a  fortuitous  event, 
cannot  be  abandoned  for 
freight. 

But  if  without  any  fault  of 
the  freighter,  casks  containing 
wine,  oil,  honey,  molasses,  or 
other  like  things,  have  leaked 
so  much  that  they  are  nearly  or 
altogether  empty,  the  casks  may 
be  abandoned  in  satisfaction  of 
the  freight. 

2456.  The  obligation  to  pay 
primage  and  average,  which  are 
mentioned  in  the  bill  of  lading, 
is  subject  to  the  same  rules  as 
the  liability  for  freight;  the 
primage  is  payable  to  the  master 
in  his  own  right,  unless  there  is 
a  stipulation  to  the  contrary. 

2457.  Demurrage  is  the  com- 
pensation to  be  paid  by  the 
freighter  for.  the  detention  of 
the  ship  beyond  the  time  agreed 
upon,  or  allowed  by  usage,  for 
loading  and  discharging. 

2458.  Any  person  who  re- 
ceives the  gooos  under  a  bill  of 
lading  importing  an  obligation 
to  pay  demurrage,  is  liable  for 
sucn  demurrage  as  may  become 
due   on  the   discharge   of  the 
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goodfl  ;  subject  to  the  rules  de- 
clared in  article  2454. 
2459.  Demurrage  under  ex- 

Sress  contract  is  due  for  all 
elays  which  are  not  caused  by 
the  shipowner  or  his  agents.  It 
does  not  begin  to  be  computed 
until  the  ffoods  are  reader  to  be 
discharged,  after  which,  if  the 


stipulated  time  have  expired,  a 
further  reasonable  time  must  be 
allowed  for  their  discharge. 

2460.  If  the  time  conditions, 
and  rate  of  demurrage  be  not 
agreed  upon,  they  are  regulated 
by  the  law  and  usage  of  the 
port  when  the  claim  arises. 


TITLE    FOURTH. 

OF  THE  CARRIAGE  OF   PASSENGERS  IN  MERCHANT 

VESSELS. 


2461.  Contracts  for  the  car- 
riage of  passensers  in  merchant 
vessels  are  subject  to  the  pro- 
visions contained  in  the  title 
Of  Affreightment,  in  so  far  as 
they  can  be  made  to  apply,  and 
also  to  the  rules  contained  in 
the  title  Of  Lease  and  Hire,  re- 
lating to  tlie  carriage  of  pas- 
sem^ers. 

2462.  The  special  rules  con- 
cerning the  conveyance  of  pas- 
sengers by  sea  in  passenger  ships 
on  voyages  from  the  United 
Kingdom  in  this  province,  or 
on  Colonial  voyage<«,  or  from 
this  province  to  the  United 
Kingdom  in  any  ship,  are  con- 
tained in  the  acts  of  the  Impe- 
rial parliament,  entitled  re- 
spectively: The  Passengers  Act, 
1856,  ana  The  Passengers  Act 
Amendment  Act,  1868,  and  in 
the  lawful  oidera  and  regula- 
iations  made  by  competent 
authority  under  the  same. 

2463.  Spe«nal  rules  concern- 
ing vessels  which  arrive  in  the 
ports  of  the  province  of  Quebec 
from  any  port  in  the  United 
Kingdom  or  of  any  other  part 
of  Europe  or  from  any  other  port 
outside  Her  Majesty's  posses- 
sions with  passengers  or  emi- 


grants therefrom,  and  rules  re- 
lating to  the  rights  and  duties 
of  the  masters  of  such  vessels, 
and  for  the  protection  of  such 
passengers  and  emigrants  are 
contained  in  the  Federal  acts 
respecting  immigrants,  emi- 
grants and  respecting  quaran- 
tine.—R.  S.  Q.  6270;  JR.  S.  C, 
cc.  65,  67  and  68. 

2464.  Passengers  while  in 
the  vessel  are  entitled  to  fitting 
accommodation  and  food  ac- 
cording to  agreement  and  to  the 
special  laws  referred  to  in  the 
foregoing  articles,  or,  if  there 
be  no  agreement  and  such  laws 
do  not  apply,  according  to  usage 
and  the  condition  of  the  parties. 

2465.  The  owner  or  master 
has  a  lien  or  privilege  upon  the 
baggage  and  other  property  of 
the  passengers  on  board  the 
vessel  for  the  amount  of  the 
passage  money. 

2466.  The  passenger  is  sub- 
ject to  the  authority  of  the 
master  sh  declared  in  the  title 
Of  Mercfiant  Sh ip2)  ing . 

2467.  Damages  for  personal 
injuries  suffered  by  passengers 
are  subject  to  the  special  rules 
contained  in  articles  2434,  2435 
and  2436. 


312 


TITLE     FIFTH 


OF  INSURANCE. 


CHAPTER  FIRST. 

OENbRAL  PROVISIONS. 
SBtmON   I. 

0/  the  Nature  and  Form  of 
the  Contract. 

2469.  Insurance  Ls  a  contract 
whereby  one  party,  called  the 
insurer  or  underwriter  under- 
takes for  a  valuable  consider- 
ation, to  indemnify  the  other, 
called  the  insured,  or  his  repre- 
sentatives, against  loss  or 
liability  from  certain  risks  or 
perils  to  whic*:  the  object  of  the 
insurance  may  be  exposed,  or 
from  the  happening  of  a  cer- 
tain event. 

2400.  The  consideration  or 
price  which  the  insured  obliges 
himself  to  pay  for  the  insur- 
ance, is  calif d  the  premium. 
It  does  not  belong  to  the  in- 
surer until  the  risk  begins, 
whether  he  has  received  it  or 
not. 

2470.  Marine  insurance  is 
always  a  commercial  contract ; 
other  insurances  are  not  liy 
their  nature  commercial,  but 
they  are  so  when  made  for  a 
premium  by  persons  carrying 
on  the  business  of  insurers; 
subject  to  the  exception  con- 
tained in  the  next  following  art- 
icle. 

2471.  Mutual  insurance  is 
not  commerci  jI.  It  is  governed 
by  special  statutes,  and  by  the 
general  rules  contained  in  this 
title,  in  so  far  as  they  are  appli- 


cable and  not  inconsistent  with 
such  statutes.       * 

2472.  All  persons  capable  of 
contracting  may  insure  objects 
in  which  they  have  an  interest 
and  which  are  subject  to  risk. 

2473.  Incorporeal  things  as 
well  as  corporeal,  and  also 
human  life  and  health,  may  be 
the  object  of  insurance. 

2474.  A  person  has  an  in- 
surable interest  in  the  object 
insured  whenever  he  mav  suffer 
direct  and  immediate  loss  by 
the  destruction  or  injurv  of  it. 

2475.  The  interest  msured 
inu>t  exist  at  the  time  of  the 
loss  unless  the  policy  contains 
the  stipulation  of  lost  or  not 
lost. 

The  rule  is  subject  to  certain 
exceptions  In  life  insurance. 

2470.  Insurance  may  be 
made  against  all  los.ses  by  in- 
evitable accident,  or  irresistible 
force,  or  by  events  over  vhich 
the  insured  has  no  control  ; 
subject  to  the  general  rules  re- 
lating  to  illegal  and  immoral 
contracts. 

2477.  The  insurer  may  effect 
a  re- insurance,  and  the  insured 
may  insure  the  solvency  of  the 
fii'st  insurer. 

2478.  In  case  of  loss  the  in- 
sured must,  with  reasonable 
diligence,  give  notice  thereof  to 
the  insurer;  a*  id  he  must  con- 
form to  such  special  require- 
ments as  may  be  contained  in 
the  !)olicv  with  respect  to  notice 
and  preliminary  proof  of  his 
claim,  unless  they  are  waived 
by  the  insurer. 
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If  it  be  impossible  for  the  in- 
sured to  give  notice  or  to  make 
the  preliminary  proof  within 
the  delay  specified  in  the  policy, 
he  is  entitled  to  a  reasonable 
extension  of  time. 

2479.  Insurance  is  divided 
with  respect  to  its  object  and 
the  nature  of  the  risks,  into 
three  principal  kinds : 

1.  Marine  insurance ; 

2.  Fire  insurance  ; 

3.  Life  insurance. 

2480.  The  contract  of  insur- 
ance is  usually  witnessed  by  an 
instrument  called  a  policy  of 
insurance. 

The  policy  either  declares  the 
value  of  the  thing  insured  and 
is  then  called  a  valued  policy, 
or  it  contains  no  declaration  of 
value,  and  is  then  called  an  open 
policy. 

Wa^er  or  gaming  policies,  in 
the  object  of  which  the  insured 
has  no  insurable  interest,  are 
illegaL 

2481.  The  acceptance  of  an 
application  for  insurance  con- 
stitutes a  valid  agreement  to 
insure,  unless  the  insurer  is  re- 
quired by  law  to  contract  in 
another  form  exclusively. 

2482.  Policies  of  insurance 
may  be  transferred  by  indorse- 
ment and  delivery,  or  by  de- 
livery alone,  subject  to  the  con- 
ditions contained  in  them. 

But  marine  policies  and  fire 
policies  can  be  transferred  only 
CO  persons  having  an  insurable 
Interest  in  the  object  of  the 
policy. 

2483.  In  the  absence  of  any 
consent  or  privity  on  the  part 
of  the  insurer,  the  simple  trans- 
fer of  the  thing  insured  does 
not  transfer  the  policy. 

The  Insurance  is  thereby 
terminated,  subject  to  the  pro- 
visions contained  in  article 
257& 


2484.  The  announcements 
and  clauses  which  are  essential 
or  usual  in  policies  of  insarance, 
are  declared  in  articles  herein- 
after contained  relating  respect- 
ively to  the  different  Kinds  of 
insurance. 

SUCTION   II. 

Of  Representation   and  Con- 
cealment, 

2485.  The  insured  is  obliged 
to  represent  to  the  insurer  fullv 
and  fairly  every  fact  whicn 
shows  the  nature  and  extent  of 
the  risk,  and  which  mav  pre- 
vent the  undertaking  of  it,  or 
atfect  the  rate  of  premium. 

2486.  The  insured  is  not 
obliged  to  represent  facts 
known  to  the  insurer,  or  which 
from  their  public  character  and 
notoriety  he  is  presumed  to 
know  ;  nor  is  he  obliged  to  de- 
clare facts  covered  by  warranty 
express  or  implied,  except  in 
answers  to  inquiries  maae  by 
the  insurer. 

2487.  Misrepresentation  or 
concealment  either  by  error  or 
design,  of  a  fact  of  a  nature  to 
diminish  the  appreciation  of  the 
risk  or  change  the  object  of  it, 
is  a  cause  of  nullity.  The  con- 
tract may  in  Huch  case  be  an- 
nulled although  the  loss  has  not 
in  any  degree  arisen  from  the 
fact  misrepresented  or  con- 
cealed. 

2488.  Fraudulent  misrepre- 
sentation or  concealment  on 
the  part  either  of  the  Insurer  or 
of  the  insured  is  in  all  cases  a 
cause  of  nullity  of  the  contract 
in  favor  of  the  innocent  party. 

2489.  The  obligation  of  the 
insured  with  respect  to  repre- 
sentation is  satisfied  when  the 
fact  is  substantially  as  repre- 
sented and  there  is  no  material 
concealment. 
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SECTION  III. 
Of  Warranties. 

2490.  Warranties  aud condi- 
tions are  a  part  of  the  contract 
and  must  be  true  if  alHrmative, 
and  if  promissory  must  be  com- 
plied witli ;  otherwise  the  con- 
tract may  be  annulled  notwith- 
stAnding  the  good  faith  of  the 
insured. 

They  are  either  expressed  or 
iinplied. 

2491.  An  express  warranty 
is  a  stipulation  or  condition  ex- 
pressed in  the  policy,  or  so  re- 
ferred to  in  it  as  to  make  part 
of  the  policy. 

Implied  warranties  will  be 
designated  in  the  following 
chapters  relating  to  different 
kinds  of  insurance. 

CHAPTER  SECOND. 

OF  MARINE  INSURANCE. 


SECTION   I. 

General  Provisions. 

2492.  The  policy  of  marine 
insurance  contains  : 

The  name  of  the  insured  or  of 
his  agent ; 

A  description  of  che  object  in- 
sured, of  the  voyage,  of  the  com- 
mencement and  termination  of 
the  risk,  and  of  the  perils  in- 
sured against ; 

The  name  of  the  ship  and 
master,  except  when  the  insur- 
ance is  on  a  ship  or  ships  gen- 
erally ; 

The  premium ; 

The  amount  insured : 

The  subscription  of  the  insur- 
ance with  its  date. 

It  also    contains  such  other 


clauses  and  announcements  as 
the  parties  may  agree  upon. 

2493.  Insurance  may  be 
made  on  ships,  on  goods,  on 
frelglit,  on  bottomry  and  re- 
spondentia loans,  on  profits  and 
commissions,  on  premiums  of 
insurance,  and  on  all  other 
things  appreciable  in  money 
and  exposed  to  the  risks  of  na- 
vigation, with  the  exception  of 
seamen's  wages,  upon  which 
insurance  cannot  be  legally 
made,  and  subject  to  the  general 
rules  relating  to  unlawful  and 
immoral  contracts. 

2494.  Insurance  may  be 
made  for  any  kind  of  voyage  or 
transport  by  sea,  river  or  canal 
navigation  and  either  for  the 
whole  voyage  or  for  a  limited 
time. 

2495.  The  rihk  of  loss  or 
damage  of  the  thing  insured  by 
perils  of  the  sea  is  essential  to 
the  contract  of  marine  insur- 
ance. 

The  risks  usually  specified  in 
the  policy  are  tempest  and  ship- 
wreck, stranding,  collision,una- 
voidable  changt^  of  the  ship's 
course,  or  of  her  voyage,  or  of 
the  ship  itself,  fire,  jettison, 
plunder,  pirHoy,  capture,  re- 
prisal and  other  casualties  of 
war,  detention  by  order  of  a 
sovereign  power,  barratry  of 
the  master  and  mariners,  and 
generally  all  other  perils  and 
chances  of  navigation  by 
which  loss  or  damage  may 
arise. 

The  parties  may  limit  or  ex- 
tend tne  risks  by  special  agree- 
ment. 

2496.  If  the  time  of  the 
commencement  and  termina- 
tiim  of  the  risk  be  not  specified 
in  the  policy,  it  is  regulated  ac- 
cording to  article  254^. 

2497.  Marine  policies  in 
cases  of  doubtlul  meaning  are 
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construed  by  the  established 
and  known  usage  of  the  trade 
to  which  the  policy  relates ; 
such  usage  is  lield  to  be  a  part 
of  the  policy  when  it  is  not 
otherwise   expressly  provided. 

2498.  An  insurance  made 
after  the  loss  or  the  arrival  of 
the  object  of  it,  is  null,  if,  at 
the  time  of  insuring,  the  in- 
sured had  a  knowledge  of  the 
loss,  or  the  insurer  of  the  ar- 
rival. 

Such  knowledge  is  presumed 
where  information  might  have 
been  received  in  the  usual 
course  and  at  the  usual  rate  of 
transmission. 

SECTION  II. 

Of  the  Obligationa  of  the  In- 
sured. 

2499.  The  principal  obliga- 
tions of  the  insured  relate  : 

To  the  premium ; 

To  representation  and  con- 
cealment ; 

To  warranties  and  conditions; 

To  abandonment,  which  is 
treated  in  the  fifth  section. 

§  1.— Of  the  Premium, 

2500.  The  insured  is  obliged 
to  pay  the  amount  or  rate  of 
premium  agreed  upon,  accord- 
ing to  the  terms  of  the  con- 
tract. 

If  the  time  of  payment  be  not 
specified,  it  is  payable  without 
delay. 

2501.  In  the  following  cases 
the  premium  is  not  due  and  if 
it  have  been  paid  it  may  be  re- 
covered back,  the  contract  being 
void ; 

1.  When  the  risk  insured 
against  does  not  occur,  either 
by  reason  of  the  entire  breaking 
up  of  the   voyage   before  the 


departure  of  the  ship,  or  for 
other  causes,  even  those  arising 
without  fraud  from  the  act  of 
the  insured ; 

2.  When  there  is  a  want  of 
insurable  interest,  or  any  other 
cause  of  nullity,  without  fraud 
on  the  part  of  the  insured. 

The  insurer  in  these  cases  is 
entitled  to  one  half  per  cent  on 
the  sum  insured,  for  his  in- 
demnification, unless  the  policy 
is  illegal,  or  rendered  null  by 
fraud,  misrepresentation  or  con- 
cealment on  his  part. 

If  the  policy  be  illegal,  there 
is  no  right  of  action  .for  the 
premium,  and  none  to  recover 
it  back  if  it  have  been  paid. 

2602.  The  preceding  article 
applies  when  Uie  risk  occurs  for 
part  only  of  the  value  insured, 
for  the  non-payment  or  return 
of  a  proportional  part  of  the 
premium,  according  to  circum- 
stances and  the  discretion  of  the 
court. 

§2.-0/  RepreaetUation    aiid 
Concealment, 

2608.  The  rules  concerning 
representation,  and  the  effect 
of  misrepresentation  or  con- 
cealment are  declared  in  chap- 
ter one,  section  two. 

§  3.-0/  Warranties, 

2504.  The  general  rules  re- 
lating to  warranties  are  con- 
tained in  chapter  one,  section 
three. 

2505.  It  is  an  implied  war- 
ranty in  every  contract  of 
marine  insurance  that  the  ship 
shall  be  seaworthy  at  the  time 
of  sailing.  She  is  seaworthy 
when  she  is  in  a  fit  state,  as  to 
repairs,  equipments,  crew  and 
in  all  other  respects,  to  under- 
take the  voyage. 
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2500.  In  insurance  for  a 
Bhip-owner,  it  is  an  implied 
warranty  that  the  ship  shall  be 
properly  documented  and  con- 
ducted accordinK  to  the  laws 
and  treaties  of  the  country  to 
which  she  belongs  and  to  the 
law  of  nations. 

CHAPTER  THIRD. 

OP    THK    OBLIGATIONS    OF    THE 
INSURER. 

2507.  The  principal  obliga* 
tion  of  the  insurer  is  to  pav  to 
the  insured  all  losses  suffered 
by  him  by  reason  of  any  of  the 
r isles  insured  against  according 
to  the  terms  of  the  contract. 

His  liability  is  subject  to  the 
rules  contained  in  the  fore- 
going section  and  to  the  rules 
and  conditions  hereinafter  de- 
clared. 

2508.  The  insurer  is  not 
liable  for  losses  suffered  after  a 
deviation  or  change  of  the  risk 
made  without  his  consent,  by 
changing,  contrary  to  the  es- 
tablished usage,  the  ship's 
course  or  the  voyage,  or  tne 
ship  itself,  by  the  order  of  the 
insured,  unless  the  deviation 
or  change  is  of  necessity,  or  for 
the  purpose  of  saving  human 
life. 

The  insurer  is  nevertheless 
entitled  to  the  premium  if  the 
risk  has  commenced. 

2(SOO.    The    insurer   is    not 
liable  for  loss  or  damage  arising 
from    intrinsic    defect    in    the 
thing,  or  caused  by  tlie  culpable  | 
act  or  gross  negligence  of  the  \ 
insured. 

26  lO.  The  insurer  is  not 
liable  for  loss  by  barratry  of  the 
master  or  mariners  unless  there 
is  an  agreement  to  the  contrary. 

251  i.  Barratry  is  any  act  of 
wilful   misconduct  by  tlie  mas- 


ter or  mariners  whereby  loss  is 
caused  to  the  owners  or 
freighters. 

2512.  The  insurer  is  not 
liable  for  the  ordinary  charges 
known  as  petty  averages  such 
as  pilotage,  towage,  tonnage, 
anchorage,  clearance,  or  duties 
iniposed  ubon  the  ship  or  caivo. 
2518.  The  limitation  of  the 
insurers  liability,  for  particular 
average  under  a  certain  amount 
'  and  for  the  loss  or  damage  of 
certain  articles  enumerated  in 
the  common  memorandum  of 
warranty  to  be  free  from  aver- 
age, is  regulated  by  the  terms 
of  such  memorandum  contained 
in  the  policy.  If  there  be  no 
memorandum  of  warranty,  the 
g:eneral  rules  declared  in  this 
title  apply. 

2514.  A  contract  of  insur- 
ance made  fraudulently  on  the 
part  of  the  insured  for  a  sum 
exceeding  the  value  of  the  ob- 

•  ject  of  it,  may  be  annulled  by 
i  the  insurer  who  in  such  case  is 
entitled    to   one  half  per  cent 
upon  I  he  amount  insui«d. 

2515.  If  in  ihe  case  specified 
in  the  last  preceding  article 
there  be  no  fraud,  the  contract 
is  valid  to  the  amount  of  the 
value  of  the  object  insured. 
The  insurer  is  not  entitled  to 
the  full  premium  upon  the 
amount  insured  in  excess  of  the 
value  but  to  one  half  per  cent 
only. 

2516.  If  there  be  several 
contracts  of  insurance  effected 
without  fraud  upon  the  same 
object,  and  against  the  same 
risks,  and  the  first  contract  in- 
sures the  full  value  of  the  ob- 
ject, it  alone  can  be  enforced. 

The  sul)sec^uent  insurers  are 
free  from  liability  and  are  bound 
to  return  the  premium,  re- 
serving a  half  percent. 

Subject  neverthelesss  to  such 


/ 


IN8UBAN0B. 


317 


special  agreement  and  condi- 
tions as  may  be  contained  in 
the  policies  of  insurance. 

2617.  When  in  the  case 
specified  in  the  last  preceding 
article  the  total  value  of  the 
object  is  not  insured  by  the  first 
contract,  the  subsequent  in- 
surers are  liable  for  the  surplus 
according  to  the  date  of  their 
respective  contracts ;  subject 
to  the  same  restriction. 

2618.  If  the  subsequent  in- 
surance  be  fraudulent  on  the 

f)art  of  rhe  insured,  he  is  ob- 
iged  to  pay  the  whole  piemium 
on  such  insurance,  but  is  not 
entitled  to  recover  anything 
upon  it. 

26 lO.  When  there  is  a  par 
tia)  loss  of  an  obj<  ct  insurea  by 
several  insurances  to  an  amount 
not  exceeding  irs  full  value,  the 
insurers  are  liable  for  it  rateably 
in  proportion  to  the  sums  for 
which  they  have  respectively 
insured. 

2620.  When  the  insurance 
Isr  made  separately  upon  goods 
to  b   laden  on  dinerent  ships, 
if  all  the  goods  be  pi  ced  in  one 
of  the  ships  or  in  anv  number  . 
of  them  less  than  the  whole,  \ 
the  insurer  is  liable  only  for  the 
sums    in  iured    on    the    goods  ] 
which  under  the  contract  were 
to    be   placed   in  sucli  ship  or ; 
ships,  although    all   the    ships  ! 
specified  in  the  contract  be  lost.  ! 
He  is  entitled  nevertheless  to  ' 
one  hfilf  percent  of  premium 
upon  the  remainder  of  the  total 
amount  insured. 

SECTION    IV. 

Of  Losses. 

2621.  Loss  for  which  the 
insurer  is  liable  is  either  total 
or  partial. 

2622.  Total    loss   may    be 


either  absolute  or  constructive. 

It  is  absolute  when  the  thing 
insured  is  wholly  destroyed  or 
lost. 

It  is  constructive  when,  by 
reason  of  any  event  insured 
against,  the  thing  though  not 
wholly  destroyed  or  lost  be- 
comes of  little  or  no  value  to  the 
insured,  or  the  voyage  and  ad- 
venture are  lo*«t  or  rendered  not 
worth  pursuing, 

Before  the  insured  can  claim 
for  a  constructive  total  loss  he 
must  make  an  abandonment  as 
declared  in  the  following  sec- 
tion. 

2623.  All  losses  not  included 
within  the  meaning  of  the  last 

f>receding    article   are    partial 
osses. 

2624.  When  a  loss  by  col- 
lision occurs  by  a  fortuitous 
event  without'  either  party 
being  in  fault,  it  falls  upon  the 
injured  ship  without  recourse 
against  the  other,  and  is  a  loss 
by  the  perils  of  the  sea  for 
which  the  insurer  is  liable 
under  the  general  terms  of  the 
policy. 

2626.  When  the  collision  is 
caused  by  the  fault  of  the  mas- 
ter or  mariners  of  one  of  the 
ships,  the  party  in  fault  is  liable 
to  the  other,  and  if  the  insured 
ship  be  the  one  injured  by  the 
fault  of  the  master  or^mariners 
of  the  other,  the  insurer  is  liable 
under  the  general  clause,  but  if 
the  injury  be  caused  by  the 
fault  of  the  master  or  mariners 
of  the  insured  ship,  the  insurer 
is  not  liable.  If  the  fault 
amounts  to  barratry,  it  is  sub- 
ject in  so  far  as  the  insurer  is 
concerned,  to  the  provision  con- 
tained in  article  2510. 

2626.  If  the  cause  of  the 
collision  be  unknown  or  it  be 
impossible  to  determine  by 
whose  fault  it  was  caused,  the 
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damages  are  borne  in  equal 
portions  bv  both  ships ;  the 
insurer  is  liable  in  such  case 
under  the  general  clause. 

2627.  Extraordinary  ex- 
penses necessarily  incurred  for 
the  sole  benefit  of  some  par- 
ticular interest,  as  for  the  ship 
alone  or  the  cargo  alone,  and 
damages  sustained  by  the  ship 
alone  or  the  cargo  alone,  and 
not  voluntarily  suffered  for  the 
common  safety,  are  particular 
average  losses  for  which  the 
insurer  is  liable  to  the  insured 
under  the  general  terms  of  the 
policy,  when  these  losses  are 
caused  by  perils  of  the  sea. 

2528  Loss  by  salvage  is  a 
loss  by  the  perils  of  the  sea  for 
which  the  insurer  is  liable 
under  the  general  terms  of  the 
policy. 

Special  rules  relating  to  sal- 
vage are  contained  in  the  Mer- 
chant Shipping  Act.  1854. 

2520.  The  rules  concerning 
loss  by  average  contribution  are 
contained  in  the  sixth  section 
of  this  chapter, 

2530,  When  in  the  course 
of  the  voyage  the  ship  becomes 
disabled  from  completing  it, 
the  master  is  bound  to  procure 
another  vessel  for  conveying 
the  cargo  to  the  place  of  des- 
tination, if  it  can  be  done  with 
advantage  to  the  parties  inter- 
ested :  and  in  such  case  the 
liability  of  the  insurer  continues 
after  the  cargo  is  transhipped 
for  that  purpose. 

2581.  Tne  insurer  is  also 
liable  in  the  case  provided  in 
the  last  preceding  article  for 
damages,  expenses  of  dis- 
charging, storage,  reshipment, 
supplies,  freight  and  all  other 
costs  not  exceeding  the  amount 
insured. 

2532.  If  in  the  case  pro- 
vided in  article  2530,  the  master 


be  unable  to  procure  another 
vessel  within  a  reasonable  time 
for  conveying  the  cargo  to  its 
destination,  the  insured  may 
make  an  abandonment  of  it. 

2583.  In  insurance  bv  an 
open  policy  the  value  of  the 
ship  is  held  to  be  that  which 
she  bears  at  the  port  where 
the  voyage  begins,  including 
whatever  adds  to  her  perma- 
nent value  or  is  necessary  to 
prepare  her  for  the  voyage, 
and  also  the  costs  of  insur- 
ance, 

2584.  The  value  of  the  goods 
insured  by  open  policy  is  estab- 
lished by  the  invoice,  or  if  that 
cannot  be  done  is  estimated 
according  to  their  market  price 
at  the  time  of  landing ;  all 
charges  and  expenses  incurred 
up  to  that  time,  together  with 
the  premium  of  insurance,  are 
included. 

2586.  The  amount  for  which 
the  insurer  is  liable  on  a  partial 
loss  is  ascertained  by  comparing 
the  gross  produce  of  the  dam- 
aged sales  with  the  gross  pro- 
duce of  the  sound  sales,  and 
applying  the  percentage  of 
dinerence  to  the  value  of  the 
goods  as  specified  in  the  policy, 
or  established  in  the  manner 
provided  by  the  last  preceding 
article. 

2536.  The  insured  is  bound 
when  he  makes  claim  for  any 
loss,  to  declare,  if  thereunto 
reciuired,  all  other  insurances 
effected  by  him  on  the  thing 
insured  and  also  the  loans 
taken  by  him  on  bottomry  and 
respondentia. 

He  cannot  claim  p^iynleut  for 
the  loss  until  such  declaration 
is  made,  when  so  required,  and 
if  the  declaration  be  false  and 
fraudulent  he  loses  his  right  to 
recover. 

2587.  The  insured  is  bound 
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to  do  in  good  faith  all  in  his 
power  between  the  time  of  loss 
and  the  abandonment  to  save 
the  effects  insured.  His  acts 
and  those  of  his  agents  done  for  i 
that  purpose  are  for  tlie  lienefit ' 
of  the  insurer  and  at  his  expense 
and  risk. 

SECTION  V. 

Of  A  bando  Jirtienl. 

258^.    The     insured      may 
make  an  abandonment  to  the 
insurer   of  the   thin^   insured 
in  all  cases  of  its  constructive  ' 
loss   and    may    thereupon     re- ' 
cover  as  for  a  total  loss.    With- 
out abandonment  he  is  entitled  \ 
in  such  cases  to  recover  as  for  , 
a  partial  loss  only. 

2580.  An  abandonment  can- 
not be  partial  or  conditional. 
It  extends  however  only  to  the 
property  actually  at  risk  at  the 
time  of  the  loss. 

1S540.  If  different  things  or 
classes  of  things  be  insured  by 
the  same  policy  and  separately 
valued,  the  right  to  abandon 
may  exist  in  respect  to  a  part 
separately  valued,  as  well  as  in 
respect  to  all. 

2541.  The  abandonment 
mu«4t  be  made  within  a  reason- 
able time  after  the  insured  has 
received  intelligence  of  the  loss. 

If  from  the  uncertainty  of  the 
intelligence  or  the  nature  of 
the  loss  further  inquiry  and 
investigation  be  required  to 
enable  the  insured  to  deter- 
mine whether  he  will  abandon 
or  not,  reasonable  delay  for  that 
purpose- is  allowed  according  to 
circumstances. 

2642.  If  the  insured  fail  to 
abandon  within  *\  reasonable 
time,  as  provided  in  the  last 
preceding  article,  he  is  held  to 
nave  waived  the  right  to  do  so 


and  can  only  recover  as  for  a 
partfal  loss. 

2543.  The  abandonment  is 
mad(^  by  a  notice  given  by  the 
insured  to  the  insurer  of  the 
loss,  and  that  he  abandons  to 
the  latter  all  his  interest  in  the 
thing  insured. 

2544.  The  notice  of  abandon- 
ment must  be  explicit  and  must 
contain  a  statement  of  the 
grounds  of  abandonment. 
These  grounds  must  exist  and 
be  sufficient  at  the  time  of  the 
notice. 

2545.  Abandonment  on  the 
ground  of  the  ship  being  dis- 
abled by  stranding  cannot  be 
made  if  she  can  be  raised  and 
put  in  a  condition  to  continue 
her  voyage  to  the  place  of  des- 
tination. 

In  such  case  the  insured  has 
his  recourse  against  the  insurer 
for  the  expense  and  loss  occa- 
sioned by  the  stranding. 

2546.  If  a  ship  has  not  been 
heard  of  within  a  reasonable 
time  after  sailing,  or  after  the 
reception  of  the  last  intelligence 
of  her,  she  is  presumed  to  have 
foundered  at  sea,  and  the  in- 
sured may  make  an  abandon- 
ment ana  recover  for  a  con- 
structive total  loss. 

The  time  necessary  for  raiding 
such  presumption  is  determined 
by  the  court  according  to  the 
circumstances  of  the  case. 

2547.  Abandonment  made 
and  accepted  is  equivalent  to 
transfer,  and  the  thing  aban- 
doned with  the  rights  pertain- 
ing to  it  becomes  from  the  time 
of  abandonment  the  property  of 
the  insurer. 

The  acceptance  may  be  either 
express  or  implied. 

2548.  On  an  accepted  aban- 
donment of  the  ship,  the  freight 
earned  after  the  loss  belongs  to 
the  insurer  of  the  ship;    that 
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earned  previously  to  the  loss 
belongs  to  the  »hip-owner  or  to 
the  insurer  on  freight  to  whom 
it  is  abandoned. 

2649.  Abandonment  made 
upon  sufficient  ground  and 
accepted,  is  bindin$r  on  both 
parties. 

It  cannot  be  defeated  by  any 
subsequent  event,  or  revoked 
otherwise  than  by  mutual  con- 
sent. 

25GO.  If  the  insurer  refuse  J 
to  accept  a  valid  abandonment ; 
he  is  liable  as  for  an  absolute 
total  loss,  deducting  from  the 
amount   any   proceeds   of   the  | 
thing  abandoned   which    have 
been  applied  to  the  benefit  of 
the  insured. 

SECTION   VI. 

Of  LoHS  by  Average  Coiitri- 

2651.  In  the  absence  of 
special  agreement  between  the 
parties,  average  contributions 
are  regulated  by  the  following 
articles  of  this  section,  and, 
when  these  do  not  apply,  by 
the  usage  of  trade. 

The  insurer  is  bound  to  re- 
imburse the  insured  the  amount 
of  his  contribution  not  exceed- 
ing the  sum  insured, 

2552.  Contribution  by  the 
Rhip  and  freight,  and  by  the 
goods,  whether  .'^aved  or  lost, 
ratenbly  and  according  to  their 
respective  values,  is  made  for 
damages  voluntarily  sustained 
and  extraordinary  expenses  in- 
curred, for  the  common  safety 
of  the  ship  and  cargo. 

These  are  called  general  or 
gross  average  losses,  and  are  as 
follows : 

1.  Money  or  other  things 
given  as  a  compensation  to 
pirates  to  ransom  the  ship  and 


cargo,   or  as    salvage    to    re- 
captors  ; 

2.  Loss  by  jettison  ; 

3.  Masts,  cables,  anchors  or 
other  furniture  of  the  ship,  cut 
away,  des'royed  or  abandoned ; 

4.  Damages  caused  by  jetti- 
son to  the  goods  which  remain 
in  the  ship  or  to  the  ship  itself ; 

5.  The  wages  and  mainten- 
ance of  seamen,  during  the 
detention  of  the  ship  in  the 
course  of  her  voyage,  by  a 
.sovereign  power,  and  during 
the  necessary  repairs  of  injuries 
of  a  nature  to  give  rise  to  aver- 
age contribution ; 

().  The  expense  of  unlading  to 
lighten  the  ship  and  enable  her 
to  enter  a  port  of  refuge  or 
river,  when  she  is  compelled  to 
do  so  by  storm  or  by  pursuit  of 
an  enemy ; 

7.  Loss  and  expenses  arising 
from  the  voluntary  stranding 
of  the  ship  for  the  purpose  of 
escaping  total  loss  or  capture. 

And  in  general  all  damages 
voluntarily  suffered  and  extra- 
ordinary expenses  incurred  for 
the  common  safety  of  the  ship 
and  cargo,  from  the  time  of 
loading  and  departure  of  the 
ship  to  the  time  of  her  arrival 
ana  discharge  at  the  pott  of 
destination. 

2568  Jettison  gives  rise  to 
contribution  only  when  it  is 
made  in  imminent  peril  and 
is  necessary  for  the  preserva- 
tion of  the  ship  and  cargo. 

It  may  be  of  the  cargo,  or  of 
the  provisions,  tackle  or  furni- 
ture of  the  ship. 

2554.  Jettison  must  be  first 
made  of  things  the  least  neces- 
sary, the  most  weighty,  and  of 
the' least  value. 

2555.  The  ship's  warlike 
stores  and  provisions,  and  the 
clothes  of  the  crew,  do  not  con- 
tribute, but  the  value  of  those 
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lost  by  jettison  is  paid  by  con- 
tribution upon  other  effects 
generally. 

The  baggage  of  passengers 
does  not  contribute.  If  lost  it 
is  paid  by  contribution  in 
which  it  shares. 

2556.  Groods  for  which  there 
is  no  bill  of  lading  or  acknow- 
ledgment by  the  master,  or 
which  are  put  on  board  con- 
trary to  the  charter-party,  are 
not  paid  for  by  contribution  if 
lost  by  jettison.  They  contri- 
bute iif^  saved. 

2557.  Goods  carried  on  deck, 
which  are  lost  or  damaged  by 
jettison,  are  not  paid  for  by 
contribution,  unless  they  were 
so  cfioried  in  conformity  with 
an  established  usage  and  course 
of  trade.  They  contribute  if 
saved. 

2558.  In  cases  of  average 
contribution  the  ship  and 
freight  are  estimated  at  their 
value  at  the  port  of  discharge. 

The  goods  lost  as  well  as  tnose 
saved  are  estimated  in  like 
manner,  deducting  freight, 
duties  and  other  charges. 

2559.  Notwithstanding  the 
rule  of  valuation  contained  in 
the  last  preceding  article,  the 
amount  which  the  insurer  is 
liable  to  reimburse  to  the  in- 
sured for  his  contribution  is 
regulated  by  the  value  which 
the  ship  or  goods  bear  acx;ording 
to  articles  2633  and  25:M,  or  by 
the  sum  specified  in  the  valued 
policy  and  not  by  their  contribu- 
tion value. 

2560.  No   contribution     is  i 
made   for    particular    average ' 
losses.    They  are  borne  by  the 
owner  of  the  thing  whicn  has 
suffered   the   damage  or  occa- ' 
sioned  the  expense  ;  saving  his 
recourse  against  the  insurer  as 
declared  in  article  2527.  | 

2501.   If   the    ship    be    not' 


saved  by  the  jettison,  no  con> 
trtbution  takes  place,  and  the 
goods  saved  are  not  held  to  con- 
tribute for  those  lost  or  dam- 
aged thereby. 
2562.  If  the  ship  be  saved 
j  by   the  jettison  and  continue 
I  her  voyage,  but  be  afterwards 
I  lost,  the  goods  saved  are  subject 
!  to  contribution  at  their  actual 
value,  deducting  the  costs  of 
sal  vasre 

2568.  The  goods  jettisoned 

do  not  in  any  case  contribute 

to  the  payment  of  losses  hap- 

,  pening  afterwards  to  the  gooos 

!  saved. 

The  cargo  does  not  contribute 
to   the   payment  of  the    ship 
when  lost  or  rendered  unfit  for 
'  navigation. 

2564.  In  case  of  the  loss  of 
goods  put  into  lighters  to  enable 
the  ship  to  enter  into  a  port  or 
river,  the  ship  and  her  whole 
cargo  are  subject  to  contribu- 
tion ;  but  if  the  ship  be  lost 
with  the  goods  remaining  on 
board,  the  ^oods  in  the  lighters 
are  not  subject  to  contribution, 
although  they  arrive  safely  in 
port. 

2565.  It  In  the  duty  of  the 
master  on  his  arrival  at  the  first 
port  to  make  his  declaration 
and  protests  in  the  customary 
form,  and  also,  together  with 
some  of  his  crew,  to  make  oath 
that  the  loss  or  expense  sus- 
tained was  for  the  safety  of  the 
ship  and  crew.  The  neglect  to 
do  so  does  not  however  affect 
the  rights  of  the  parties  inter- 
ested. 

2566.  The  owners  and  mas- 
ter have  a  privilege  and  right 
of  retention  upon  the  goods  on 
board  the  ship  or  their  price  for 
the  amount  of  contribution  for 
which  these  are  liable. 

2567.  If  after  the  contribu- 
tion   the   goods  jettisoned    be 
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recovered  by  the  owner,  he  is 
bound  to  re^y  to  the  master 
and  other  interested  parties, 
the  amount  of  the  contribution 
received  by  him,  deducting 
therefrom  tne  amount  of  dam- 
affe  suffered  by  the  goods  and 
the  costs  of  salvage. 

CHAPTER  THIRD. 

OF  FIRE  INSURANCE. 

2568.  Insurance  against  loss 
bv  fire  is  regulated  by  the  pro- 
visions contained  in  the  first 
chapter  of  this  title,  and  is  sub- 
ject also  to  the  rules  contained 
in  the  second  chapter,  when 
these  can  be  made  to  applv  and 
are  not  inconsist'ent  with  the 
articles  contained  in  this 
chapter. 

2509.  A  fire  policy  contains 
the  name  of  the  party  in  whose 
favor  it  is  made  ; 

A  description  or  sufficient 
designation  of  the  object  of  the 
insurance  and  of  the  nature  of 
the  intere.st  of  the  insured  ; 

A  declaration  of  the  amount 
covered  by  the  insurance,  of  the 
amount  or  rate  of  the  premium, 
and  of  the  nature,  commence- 
ment and  duration  of  the  risk  ; 

The  subscription  of  the  in- 
surer with  its  aate ; 

Such  other  announcements 
and  conditions  as  the  parties 
may  lawfully  agree  upon. 

2570.  Representations  not 
contained  in  the  policy  or  made 
a  part  of  it,  are  not  admitted  to 
control  its  construction  or 
effect. 

2571.  The  interest  of  an  in- 
surer against  loss  by  fire  may 
be  that  of  an  owner,  or  of  a 
creditor,  or  any  other  interest 
appreciable  in  money  in  the 
thing  insured  ;  but  the  nature 
of  the  interest  must  he  spec 
fled. 


2572.  It  is  an  implied  war 
ranty  on  the  part  of  the  in- 
suited  that  his  description  of 
the  object  of  the  insurance, 
shall  be  such  as  to  shew  truly 
under  what  class  of  risks  it  falls 
according  to  the  proposals  and 
conditions  of  the  policy. 

2578.  An  insurance  upon 
effects  indeterminately  as  ^ing 
in  a  certain  place  is  not  limitea 
to  the  particular  effects  which 
are  there  at  the  time  of  insuring, 
but  attaches  to  all  those  falling 
within  the  description  contain- 
ed in  the  policy  which  are  in 
the  place  at  the  time  of  the  loss; 
unless  a  different  intention  is 
indicated  in  the  policy. 

2574.  An^  alteration  in  the 
use  or  condition  of  the  thing 
insured  from  those  to  which  it 
is  limited  by  the  policy  made 
without  the  consent  of  the  in- 
surer, by  means  within  the  con- 
trol of  the  insured  and  which 
increases  the  risk,  is  a  cause  of 
nullity  of  the  policy. 

If  the  alteration  do  not  in- 
crease the  risk,  the  policy  is  not 
affected  by  it. 

2575.  The  sum  insured  does 
not  constitute  any  proof  of  the 
value  of  the  object  of  the  in- 
surance ;  such  value  must  be 
established  in  the  manner  re- 
quired by  the  conditions  of  the 
policy  and  the  general  rules  of 
proof,  unless  there  is  a  special 
valuation  in  the  policy. 

2576.  The  insurance  is  ren- 
dered void  by  the  transfer  of 
interest  in  the  object  of  it  from 
the  insured  to  a  third  person, 
unless  such  transfer  is  with  the 
consent  or  privity  of  the  in- 
surer. 

The  foregoing  rule  does  not 
apply  in  the  case  of  rights 
acquired  by  succession,  or  in 
that  specified  in  the  next  fol- 
lowing article. 
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recovered  by  the  owner,  he  is 
bound  to  re^y  to  the  master 
and  other  interested  parties, 
the  amount  of  the  contribution 
received  by  him,  deducting 
therefrom  tne  amount  of  dam- 
age suffered  by  the  goods  and 
toe  costs  of  salvage. 

CHAPTER  THIRD. 

OF  FIRE  INSURANCE. 

2568.  Insurance  against  loss 
bj  fire  is  regulated  by  the  pro- 
visions contained  in  the  first 
chapter  of  this  title,  and  is  sub- 
ject also  to  the  rules  contained 
in  the  second  chapter,  when 
these  can  be  made  to  applv  and 
are  not  inconsistent  with  the 
articles  contained  in  this 
chapter. 

2569.  A  fire  policy  contains 
the  name  of  the  party  in  whose 
favor  it  is  made  ; 

A  description  or  sufficient 
designation  of  the  object  of  the 
insurance  and  of  the  nature  of 
the  intere.st  of  the  insured  ; 

A  declaration  of  the  amount 
covered  by  the  insurance,  of  the 
amount  or  rate  of  the  premium, 
and  of  the  nature,  commence- 
ment and  duration  of  the  risk  ; 

The  subscription  of  the  in- 
surer with  its  aate ; 

Such  other  announcements 
and  conditions  as  the  parties 
may  lawfully  agree  upon. 

2570.  Representations  not 
contained  in  the  policy  or  made 
a  part  of  it,  are  not  admitted  to 
control  its  construction  or 
effect. 

2571.  The  interest  of  an  in- 
surer agaiiiHt  loss  by  fire  may 
be  that  of  an  owner,  or  of  a 
creditor,  or  any  other  interest 
appreciable  in  money  in  the 
thing  insured  ;  but  the  nature 
of  the  interest  must  l)e  spec 
fied. 


2572.  It  is  an  implied  war 
ranty  on  the  part  of  the  in- 
sured that  his  description  of 
the  object  of  the  insurance, 
shall  be  such  as  to  shew  truly 
under  what  class  of  risks  it  falls 
according  to  the  proposals  and 
conditions  of  the  policy. 

2678.  An  insurance  upon 
effects  indeterminately  as  being 
in  a  certain  place  is  not  limited 
to  the  particular  effects  which 
are  there  at  the  time  of  insuring, 
but  attaches  to  all  those  falling 
within  the  description  contain- 
ed in  the  policy  which  are  in 
the  place  at  the  time  of  the  loss; 
unless  a  different  intention  ia 
indicated  in  the  policy. 

2574.  Anv  alteration  in  the 
use  or  condition  of  the  thing 
insured  from  those  to  which  it 
is  limit«d  by  the  policy  made 
without  the  consent  of  the  in- 
surer, by  means  within  the  con- 
trol of  the  insured  and  which 
increases  the  risk,  is  a  cause  of 
nullity  of  the  policy. 

If  the  alteration  do  not  in- 
crease the  risk,  the  policy  is  not 
affected  by  it. 

2575.  The  sum  insured  does 
not  constitute  any  proof  of  the 
value  of  the  object  of  the  in- 
surance ;  such  value  must  be 
established  in  the  manner  re- 
quired by  the  conditions  of  the 
policv  and  the  general  rules  of 
proof,  unless  there  is  a  special 
valuation  in  the  policy. 

2576.  The  insurance  is  ren- 
dered void  by  the  transfer  of 
interest  in  the  object  of  it  from 
the  insured  to  a  third  person, 
unless  such  transfer  is  with  the 
consent  or  privity  of  the  In- 
hurer. 

The  foregoing  rule  does  not 
apply  in  the  case  of  rights 
acquired  b^  succession,  or  in 
that  specified  in  the  next  fol- 
lowing article. 
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meaning  that  be  is  free  from  all 
infirmity  or  disorder. 

21S80.  In  life  insurance  the 
sum  insured  may  be  made  pay- 
able upon  the  death  of  the  per- 
son upon  wtiose  life  it  is  effect- 
ed, or  upon  his  surviving  a 
specified  period,  or  periodically 
so  long  as  he  shall  live,  or 
otherwise  contingent  uj^on  the 
continuance  or  determmation 
of  life. 

2690.  The  insured  must 
have  an  insurable  interest  in 
the  life  upon  which  the  insur- 
ance is  enacted. 

He  has  an  insurable  interest 
in  the  life : 

1.  Of  himself ; 

2.  Of  any  person  upon  whom  [ 
he  depends  wholly  or  in  part  for 
support  or  education  ; 

3.  Of  any  person  under  legal 
obligation  to  him  for  the  pay- 
ment of  money,  or  respecting 


Sroperty    or     services     which 
eath  or  illness  might  defeat  or 
prevent  the  performance  of ; 

4.  Of  any  person  upon  whose 
life  an^  estate  or  interest  vested 
in  the  insured  depends. 

2691.  A  policy  of  Insurance 
on  life  or  health  may  pass  by 
transfer,  will,  or  succession,  to 
any  person,  whether  he  has  an 
insurable  interest  or  not  in  the 
life  of  the  person  insured. 

2692.  The  measure  of  the  in- 
terest insured  is  the  sum  fixed 
in  the  policy,  except  in  cases  of 
insurance  by  creditors  or  in 
other  like  cases  in  which  the 
interest  is  susceptible  of  exact 
pecuniary  measurement.  In 
these  cases  the  sum  fixed  is  re- 
duced to  tlie  actual  interest. 

2693.  Insurance  effected  by 
a  person  on  his  own  life  is  void 
if  he  die  by  the  hands  of  jus- 
tice, by  duelling,  or  by  suicide. 


TITLE    SIXTH. 

OF    BOTTOMRY    AND   RESPONDENTIA. 


2694.  Bottomry  is  a  contract 
whereby  the  owner  of  a  ship  or 
his  agent,  in  consideration  of  a 
sum  of  money  loaned  for  the 
use  of  the  ship,  undertakes  con- 
ditionally to  repay  the  same 
with  intere-st,  and  Hypothecates 
the  ship  for  the  performance  of 
his  contract.  The  essential 
condition  of  the  loan  is  that  if 
the  ship  be  lost  bv  a  fortuitous  ; 
event  or  irresistible  force,  the  ! 
lender  shall  lose  his  money  ; 
otherwise  it  is  to  Iw  repaid  with 
a  certain  profit  for  interest  and 
risk. 

2696.  If  the  loan  be  made 


not  upon  the  ship  but  upon  the 
^oods  laden  in  her  the  contract 
is  called  respondentia. 

2690.  The  loan  may  be  made 
upon  the  ship,  freight  and  cargo 
together,  or  upon  such  portion 
of  either  as  may  be  agreCKi  upon 
by  the  parties. 

2697.  The  contract  must 
specify  : 

1.  The  amount  of  money 
loaned  \*  ith  the  rate  of  interest 
to  be  paid ; 

2.  Tne  obiects  upon  which  the 
loan  is  made.  It  specifies  also 
the  nature  of  the  risk. 

6298.  If  the  time  of  the  risk 
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do  not  appear  from  the  con- 
tract, it  runs,  with  respect  to 
the  ship  and  freight,  from  the 
day  she  sails  until  she  is 
anchored  or  moored  in  the 
place  of  her  destination. 

With  respect  to  the  cargo,  it 
runs  from  the  time  the  goods 
are  shipped  until  their  delivery 
ashore. 

2599.  In  loans  upon  bottom- 
ry the  ship,  with  ner  tackle, 
furniture,  armament  and  pro- 
visions, and  freight  earned,  are 
held  by  privilege  for  the  pay- 
ment of  the  capital  and  interest 
of  the  money  loaned  upon  them. 

In  loans  upon  respondentia 
the  cargo  is  held  in  like  man- 
ner. If  the  loan  be  upon  a  part 
only  of  the  ship  or  cargo  such 
part  only  is  held  for  the  pay- 
ment. 

2600.  Loans  in  the  nature  of 
contracts  of  bottomry  or  re- 
spondentia cannot  be  made 
upon  the  wages  of  sailors. 

2601.  A  loan  made  for  a  sum 
exceeding  the  value  of  objects 
afl'ected  for  the  payment  of  it 
may  be  annulled  at  the  instance 
of  the  lender,  if  fraud  be  proved 
against  the  borrower. 

If  there  be  no  fraud,  the  con- 
tract is  valid  to  the  amount  of 
the  objects  affected  for  the  pay- 
ment, and  the  surplus  of  the 
sum  borrowed  must  be  repaid 
with  legal  interest  at  ^he  place 
of  borrowing. 

2602.  The  borrower  upon 
respondentia  is  not  discharged 
from  his  liability  by  the  loss  of 
the  ship  and  cargo ;  unless  he 
proves  that  he  had  goods 
aboard,  at  the  time  of  the  loss, 
of  the  value  of  the  amount 
loaned  to  him. 

2003.  A  loan  upon  bottomry 
or  respondentia  may  be  made 
to  the  master,  in  case  of  urgent 
necessity,  for   the   repair  and 


other  uses  of  the  ship ;  but,  if 
made  to  him  without  the  auth- 
ority of  the  owners,  in  the  place 
where  they  reside,  or  where 
communication  with  them  is 
easy,  such  part  only  of  the  ship 
or  cargo  as  may  belong  to  the 
master  is  held  for  the  payment 
of  the  loan ;  subject  to  the  pro- 
visions contained  in  the  next 
following  article. 

2604.  The  parts  of  the 
owners,  even  if  residing  in  the 
place  where  the  loan  is  made, 
are  held  for  the  payment  of 
money  loaned  to  the  master  for 
repairs  and  provisions,  when 
the  ship  has  been  affreighted 
with  tlie  consent  of  such 
owners^  and  they  have  refused 
to  furnish  their  contingent  for 
putting  her  in  condition  for  the 
voyage. 

2605.  Loans  upon  bottomry 
and  respondentia,  made  for  the 
latest  voyage,  are  paid  by  pre- 
ference before  those  of  a  pre- 
ceding one,  even  when  it  is 
declared  that  the  latter  are 
continued  by  a  formal  renewal. 

The  loans  made  during  the 
voyage  are  paid  by  preference 
over  those  contracted  before 
the  departure  of  the  ship ;  and 
if  several  loans  be  contracted 
during  the  voyage  the  last  is 
preferred  to  any  which  precede 
it. 

2006.  The  lender  upon  re- 
spondentia does  not  bear  the 
loss  of  goods  which  perish  by 
perils   of   the   sea,  wnen  such 

?;oods  have  been  transferred 
rom  the  ship  specified  in  the 
contract  into  a  different  one  ; 
unless  it  is  proved  that  such 
transfer  wa*  caused  by  irresist- 
ible force. 

2607.  If  the  ship  or  cargo 
upon  which  the  loan  is  made  be 
totally  lost,  by  a  fortuitous 
event  or  irresistible  force,  with- 
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in  the  time  and  place  for  which 
the  risk  extenos,  the  money 
loaned  cannot  be  recovered. 

2008.  Losses  arising  from 
defect  in  the  thing,  or  caused 
by  the  act  of  the  owners,  mas 
ter  or  charterer,  are  not  con- 
sidered fortuitous  events  unless 
there  is  a  special  agreement  to 
the  contrary. 

2600.  In  case  of  partial  loss 
by  shipwreck  or  otner  fortui- 
tous event,  the  payment  of  the 
sum  loaned  is  reduced  to  the 
value  of  the  things  held  for  it 
which  are  saved. 

26  lO.  Lenders  upon  bottom- 
ry or  respondentia  contribute 
to  general  average  in  discharge 
of  the  borrower. 


They  do  not  contribute  to 
simple  average  or  particular 
damages,  unless  there  is  an 
arrangement  to  that  effect. 

20  i  1.  If  there  be  a  loan  and 
also  an  insurance  upon  the 
same  ship  and  cargo,  the  lender 
is  preferred  to  the  insurer  upon 
whatever  is  saved  from  the 
shipwreck,  for  the  capital  only 
of  his  loan. 

2012.  Bottomry  and  respon- 
dentia bonds  made  payable  to 
order  may  be  negotiated  by 
endorsement.  Such  negotiation 
of  them  has  the  same  enect  and 
produces  the  same  rights  as  the 
transfer  of  other  negotiable 
instruments. 


FINAL    PROVISIONS. 


2613.  The  laws  in  force  at 
the  time  of  the  coming  into 
force  of  this  code  are  abrogated 
in  all  cases : 

In  which  there  is  a  provision 
herein  having  expressly  or  im- 
pliedly that  effect ; 

In  which  such  laws  are  con- 
trary to  or  inconsistent  with 
any  provision  herein  contained  ; 

In  which  express  provision  is 
herein  made  upon  the  particular 
matter  to  which  such  laws 
relute. 

Except  always  that  as  regards 
transactions^  matters  and 
things  anterior  to  the  coming 
into  force  of  this  code,  and  to 
which  its  provisions  could  not 
apply  without  having  a  retroac- 
tive effect,  the  provisions  of  law 
which  without  this  code  would 
apply  to  such  transactions, 
matters  and  things  remain  in 
force  and  apply  to 
this  code  applies  to 
so  far  as  it  coincides 
provisions. 


them,  and 

them  only 

with  sucn 


2614.  The  declaration  that 
certain  matters  are  regulated 
by  the  Code  of  Civil  Procedure 
shall  not  have  the  effect  of  re- 
pelling any  existing  rule  or  of 
abolishing  anv  mode  of  pro- 
ceeding now  in  use  until  the 
said  Code  of  Civil  Procedure 
shall  have  become  law. 

2610.  If  in  any  article  of  this 
code  founded  on  the  laws  ex- 
isting at  the  time  of  its  promul- 
gation, there  be  a  difference  be- 
tween the  English  and  French 
texts,  that  version  shall  prevail 
which  is  most  consistent  with 
the  provisions  of  the  existing 
laws  on  which  the  article  is 
founded  ;  and  if  there  be  any 
such  ditlerence  in  an  article 
changing  the  existing  laws, 
that  version  shall  prevail  which 
is  more  consistent  with  the  in- 
tention of  the  article,  and  the 
ordinary  rules  of  legal  inter- 
pretation shall  apply  in  deter- 
mining such  intention. 


THI  XND. 
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83    VICTORIA. 


CHAP.  33. 


An  Act  bblatinq  to  Bills  of  Exohangb,  Chsquks, 

AND  Promissory  Notes. 

[Assented  to  16th  May,  1890.\ 


HER  Majesty,  by  and  with   the  advice  and  consent  of  the 
Senate   and   House  of  Commons  of  Canada,   enacts  as 
follows  :— 


PART  I. 


PRELIMINARY. 


1.  This  Act  may  be  cited  as 
**  The  Bills  of  Exchange  Act, 
1890." 

2.  In  this  Act,  unless  the  con- 
text otherwise  requires, — 

(a.)  The  expression  '*  Accept- 
ance** means  an  acceptance 
completed  by  delivery  of  notifi- 
cation; 

(6.)  The  expression  "  Action  " 
^nclude^  counterclaim  and  set 
off; 

(c.)  The  expression  "  Bank  " 
means  an  incorporated  bank  or 
savings  bank  carrying  on  busi- 
ness m  Canada  ; 

(d.)  The  expression  **  Bearer  " 
means  the  person  in  possession 
of  a  bill  or  note  which  is  payable 
to  bearer ; 


means 
"  Note  " 


note 


bill   of  exchange,    and 
means     promissory 


The     expression     "  De- 


{e.)  The    expression 


i( 


Bill 


livery  ^  means  transfer  of  pos 
session,  actual  or  constructive, 
from  one  person  to  another : 

{g.)  The  expression  "Holder" 
means  the  payee  or  indorsee  of 
a  bill  or  note  who  is  in  posses- 
sion of  it,  or  the  bearer  there- 
of; 

(h.)  The  expression  "Indorse- 
ment" means  an  indorsement 
completed  by  delivery ; 

(?.)  The  expression  "  Issue  ** 
means  the  nrst  delivery  of  a 
bill  or  note,  complete  in  form, 
to  a  person  who  takes  it  as  a 
holder ; 

0*.)  The  expression  "Value" 
means  valuaole  consideration. 

{k.)  The  expression  "De- 
fence" includes  counter-claim. 
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PART  II. 


BILLS  OF    EXCHANGE. 

Form  and  Interpretation. 

3,  A  bill  of  exchange  is  an 
unconditional  order  in  writing, 
addressed  by  one  person  to 
another,  signed  by  the  person 
giving  it,  requiring  the  person 
lo  whom  it  is  addressed  to  pay, 
on  demand  or  at  a  fixed  or  de- 
terminable future  time,  a  sum 
certain  in  money  to  or  to  the 
order  of  a  specified  person,  or  to 
bearer : 

2.  An  instrument  which  does 
not  comply  with  these  condi- 
tions, or  which  orders  any  act 
to  be  done  in  addition  to  the 
payment  of  money,  is  not,  ex- 
cept as  hereinafter  provided,  a 
bin  of  exchange  : 

3.  An  order  to  pay  out  of  a 
particular  fund  is  not  uncon- 
ditional within  the  meaning  of 
this  section  ;  but  an  unqualified 
order  to  pay,  coupled  with  (a) 
an  indication  of  a  particular 
fund  out  of  which  the  drawee 
is  to  re-imburse  himself,  or  a 
particular  account  to  be  debited 
with  the  amount,  or  (6)  a 
statement  of  the  transaction 
which  ^ives  rise  to  the  bill,  is 
unconditional : 

4.  A  bill  is  not  invalid  by 
reason— 

(a.)  That  it  is  not  dated ; 

(6.)  That  it  does  not  specify 
the  value  given,  or  that  any 
value  has  been  given  therefor'; 

(c).  That  it  does  not  specify 
the  place  where  it  is  drawn  or 
the  place  where  it  is  payable. 

4.  An  inland  bill  is  a  bill 
which  is,  or  on  the  face  of  it 
purports  to  be.  (a)  both  drawn 
and  payable  within  Canada,  or 
(6)  drawn  wltkin  Canada  upon 


some  person  resident  therein. 
Any  other  bill  is  a  foreign  bill : 
2.  Unless  the  contrary  appears 
on  the  face  of  the  bill,  the  nolder 
may  treat  it  as  an  inland  bill. 

5.  A  bill  may  be  drawn  pay- 
able to,  or  to  the  order  of,  the 
drawer ;  or  it  may  be  drawn 
payable  to,  or  to  the  order  of, 
the  drawee : 

2.  Where  in  a  bill  drawer  and 
drawee  are  the  same  person, 
or  where  the  drawee  is  a  ficti- 
tious person  or  a  person  not 
having  capacity  to  contract,  the 
holder  may  treat  the  instru- 
ment, at  his  option,  either  as  a 
bill  of  exchange  or  as  a  promis- 
sory note. 

6.  The  drawee  must  be 
named  or  otherwise  indicated 
in  a  bill  with  reasonable  cer- 
tainty : 

2.  A  bill  may  be  addressed  to 
two  or  more  drawees,  whether 
they  are  partners  or  not ;  but 
an  ord(-r  addressed  to  two 
drawees  in  the  alternative,  or  to 
two  or  more  drawees  in  suc- 
cession is  not  a  bill  of  exchange. 

7.  Where  a  bill  is  not  payable 
to  bearer,  the  payee  must  be 
named  or  otherwise  indicated 
therein  with  reasonable  cer- 
tainty : 

2.  A  bill  may  be  made  payable 
to  two  or  more  payees  jointly, 
or  it  may  be  made  payable  in 
the  alternative  to  one  of  two. 
or  one  or  some  of  several 
payees.  A  bill  may  also  be 
made  payable  to  the  holder 
of  an  omcc  for  the  time  being : 

3.  Where  the  payee  is  a  ficti- 
tious or  non-existing  person, 
the  bill  may  be  treated  as  pay- 
able to  bearer. 

8.  When  a  bill  contains 
words  prohibiting  transfer, 
or  indicating  an  intention  that 
it  should  not  be  transferable, 
it  is   valid    as    between    the 
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parties   thereto,  but  it  is  not 
negotiable  : 
2.  A  negotiable  bill  may  be 
*"'*   either  to  order  or  to 


yarer : 

3.  A  bill  is  payable  to  bearer 
which  is  expressed  to  be  so 
payable,  or  on  which  the  only 
or  last  indorsement  is  an  in- 
dorsement in  blank : 

4.  A  bill  is  payable  to  order 
which  is  expressed  to  be  so 
payable,  or  which  is  expressed 
to  be  payable  to  a  particular 
person,  and  does  not  contain 
words  prohibiting  transfer  or 
indicating  an  intention  that  it 
should  not  be  transferable : 

5.  Where  a  bill,  either  origin- 
ally or  by  indorsement,  is  ex- 
pressed to  be  payable  to  the 
order  of  a  specinea  person,  and 
not  to  him  or  his  order,  it  is 
nevertheless  payable  to  him  or 
his  order,  at  his  option. 

9.  The  sum  payable  b^  a  bill 
is  a  sum  certain  withm  the 
meaning  of  this  Act,  although 
it  is  reouired  to  be  paid— 

(a.)  VVith  interest ; 

(b.)  By   stated    instalments ; 

<c.)  By  stated  instalments, 
with  a  provision  that  upon 
default  in  payment  of  any  in- 
stalment the  whole  shall  be- 
come due ; 

(d).  According  to  an  indicated 
rate  of  exchange,  or  accord- 
ing to  a  rate  of  exchange  to  be 
ascertained  as  directecT  by  the 
bill: 

2.  Where  the  sum  payable  is 
expressed  in  words  and  also  in 
figures,  and  there  is  a  discre- 
pancy between  the  two,  the 
sum  denoted  by  the  words  is 
the  amount  payable : 

3.  Where  a  Dili  is  expressed 
to   be    payable    with    interest. 


unless  the  instrument  other- 
wise provides,  interest  runs 
from  the  date  of  the  bill,  and  if 
the  bill  is  undated,  from  the 
issue  thereof. 

10.  A  bill  is  payable  on 
demand— 

(a.)  Which  is  expressed  to 
be  payable  on  demand,  or  on 
presentation ;  or— 

(6.)  In  which  no  time  for 
pavment  is  expressed : 

2.  Where  a  oill  is  accepted  or 
indorsed  when  it  is  overdue,  it 
shall,  as  regards  the  acceptor 
who  so  accepts,  or  any  indorser 
who  so  indorses  it,  be  deemed  a 
bill  payable  on  demand. 

1 1.  A  bill  In  payable  at. a  de- 
terminable future  time,  within 
the  meaning  of  this  Act,  which 
is  expressed  to  be  payable— 

(a.)  At  sight,  or  at  a  fixed 
period  after  date  or  sight :  ^ 

(&.)  On  or  at  a  fixed  period 
after  the  occurrence  of  a  speci- 
fied event  which  is  certain  to 
happen,  though  the  time  of 
happening  is  uncertain : 

2.  An  instrument  expressed 
to  be  payable  on  a  contingency 
i»  not  a  Dill,  and  the  happening 
of  the  event  does  not  cure  the 
defect. 

12.  Where  a  bill  expressed 
to  be  payable  at  a  fixed  period 
afterdate  is  issued  undated,  or 
where  the  acceptance  of  a  bill 
payable  [at  sight,  ovf  at  a  fixed 
period  after  sight  is  undated, 
any  holder  may  insert  therein 
the  true  date  of  issue  or  accept- 
ance, and  the  bill  shall  be  pay- 
able accordingly ; 

Provided  that  («>  where  the 
holder  in  good  faith  and  by 
mistake  inserts  a  wrong  date, 
and  (6)  in  every  case  where  a 
wrong  date  is  inserted,  if  the 


» 5i-56  V.  0. 17, 8.  1. 
*  Ibid. 
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bill  subsequently  comes  into  the 
hands  of  a  holder  in  due  course, 
the  bill  shall  not  be  voided 
thereby,  but  shall  operate  and 
be  pa\aDle  as  if  the  date  so  in- 
serted had  been  the  true  date. 

IS.  Where  a  bill  or  an  ac- 
ceptance, or  any  indorsement 
on  a  bill,  is  dated,  the  date 
shall,  unless  the  contrary  is 
proved,  be  deemed  to  be  the 
true  date  of  the  drawing,  ac- 
ceptance, or  indorsement,  as  the 
case  may  be : 

2.  A  bill  is  not  invalid  by  rea- 
son only  that  it  is  antedated  or 
postdated,  or  that  it  bears  date 
on  a  Sunday  or  other  non- 
juridical  day. 

14.  Where  a  bill  is  not  pay- 
able on  demand,  the  day  on 
which  it  falls  due  is  determined 
as  follows : 

(a.)  Three  days,  called  davs  of 
grace,  are,  in  every  case,  where 
the  bill  itself  does  not  otherwise 
provide,  added  to  the  time  of 
payment  as  fixed  by  the  bill, 
and  the  bill  is  due  and  payable 
on  the  last  day  of  grace  :  Pro- 
vided that— 

(I.)  Whenever  the  last  day  of 
grace  falls  on  a  legal  holiday  or 
non -juridical  day  in  the  I*ro- 
vince  where  any  such  bill  is 
payable,  then  the  day  next  fol- 
lowing, not  being  a  legal  holi- 
day or  non- juridical  day  in  such 
Province,  shall  be  the  last  day 
of  grace : 

2.  In  all  matters  relating  to 
bills  of  exchange  the  following 
and  no  other  shall  be  observed 
as  legal  holidays  or  non-juridi- 
cal days,  that  is  to  say  : 


(a.)  In   all   the  Provinces  of 
Canada,  except  the  Province  of 
Quebec- 
Sundays  ; 

New  Year's  Day ; 

Good  Friday ; 

Easter  Monday ; 

Christmas  Day ; 

The  birthday  (or  the  day 
fixed  by  proclamation  for  the 
celebration  of  the  birthday)  of 
the  reigning  Sovereign  ;  and  if 
such  biirthcmy  is  a  Sunday,  then 
the  following  day ; 

The  first  day  of  July  (Domin- 
ion Day),  and  if  that  day  is  a 
Sunday,  then  the  second  day  of 
July  as  the  same  holiday ; 

Any  day  appointed  by  procla- 
mation for  a  public  holiday,  or 
for  a  general  fast,  or  a  general 
thanksgiving  throughout  Can> 
ada;  and  the  day  next  follow- 
ing New  Year's  Day  and  Christ- 
mas Day,  when  those  days  re- 
spectively fall  on  Sunday ; 

The  first  Monday  in  Septem- 
ber to  be  designated  Labor 
Day;i 

(5.)  And  in  the  Province  of 
Quebec^  the  said  days,  and 
also— 

The  Epiphany ; 

The  ^cension  ; 

All  Saints'  Day ; 

Conception  Day ; 

(c.)  And  also,  in  any  one  of 
the  provinces  of  Canada,  any 
day  appointed  by  proclamation 
of  the  Lieutenant-Governor  of 
such  province  for  a  public  holi- 
day, or  for  a  fast  or  thanksgiv- 
ing within  the  same,  or  being  a 
non-juridical  day  by  virtue  of  a 
statute  of  such  province : 

3.  Where  a  bill  is  payable  at 
sight,  or  at  a  fixed  period  after 


»  57-68  V.  0. 55. 

*  The  names  of  the  holidays,  the  Annunoiation,   Corpus  Ghristi.  and  St. 
Peter  aud  St.  Paul's  Day  have  been  struck  out  by  66  V.  o.  SO. 
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date,  after  sight,  or  after  the 
happening  of  a  specified  event, 
the  time  of  payment  is  deter- 
mined by  excluding  the  day 
from  which  the  time  is  to  begin 
to  run  and  by  including  the  day 
of  payment : 

4.  Where  a  bill  is  payable  at 
sight  or .  a  fixed  period  after 
sight,  the  time  begins  to  run 
from  the  date  of  the  acceptance 
if  the  bill  is  accepted,  and  from 
the  daU>!  of  noting  or  protest  if 
the  bill  is  noted  or  protested  for 
non-acceptance,  or  for  non- 
delivery : 

5.  The  term  "month*'  in  a 
bill  means  the  calendar  month  : 

6.  Every  bill  which  is  made 
payable  at  a  month  or  months 
after  date  becomes  due  on  the 
same  numbered  day  of  the 
month  in  which  it  is  made  pay- 
able as  the  day  on  which  it  is 
dated— unless  there  is  no  such 
day  in  the  month  in  which  it  is 
made  payable,  in  which  case  it 
becomes  due  on  the  last  day  of 
that  month— with  the  addition, 
in  all  cases,  of  the  days  of 
grace. 

15.  The  drawer  of  a  bill  and 
any  iridorser  may  insert  therein 
the  name  of  a  person  to  whom 
the  holder  may  resort  in  case  of 
need,  that  is  to  say.  in  case  the 
bill  is  dishonored  by  non- 
acceptance  or  non-payment. 
Such  person  is  called  the  referee 
in  case  of  need.  It  is  in  the 
option  of  che  holder  to  resort  to 
tne  referee  in  case  of  need  or 
not,  as  he  thinks  fit. 

16.  The  drawer  of  a  bill,  and 
any  indorser,  may  insert  therein 
an  expi  ess  stipulation — 

(a.)  Negativing  or  limiting 
his  own  liability  to  the  holder ; 

ib.)  Waiving,  as  regards  him- 
self, some  or  all  of  the  holder's 
duties. 

17.  The  acceptance  of  a  bill 


is  the  signification  by  the 
drawee  of  his  assent  to  the 
order  of  the  drawer : 

2.  An  acceptance  is  invalid 
unless  it  complies  with  the 
following  conditions,  namely  :— 

(a.)  It  must  be  written  on  the 
bill  and  be  signed  by  the 
drawee.  The  mere  signature 
of  the  drawee  without  addi- 
tional words  is  sufficient ; 

(6.)  It  must  not  express  that 
the  drawee  will  perform  his 
promise  by  any  other  means 
than  the  payment  of  money ; 

3.  Where  in  a  bill  the  drawee 
is  wrongly  designated  or  bis 
name  is  misspelt,  he  may  ac- 
cept the  bill  as  therein  de- 
scribed, adding,  if  he  thinks  fit, 
his  proper  signature,  or  he  may 
accept  oy  his  proper  signature. 

18.  A  bill  may  be  accepted— 
(a.)  Before  it  has  been  signed 

by  the  drawer,  or  while  other- 
wise incomplete ; 

(6.)  When  it  is  overdue,  or 
after  it  has  been  dishonorea  by 
a  previous  refusal  to  accept,  or 
by  non-payment : 

2.  When  a  bill  payable  after 
sight  is  dishonored  by  non- 
acceptance,  and  the  drawee 
subsequently  accepts  it,  the 
holder,  in  the  absence  of  any 
different  agreement,  is  entitled 
to  have  the  bill  accepted  as  of 
the  date  of  first  presentment  to . 
the  drawee  for  acceptance. 

19.  An  acceptance  is  either 
(a)  general,  or  (b)  qualifie  I :  a 
general  acceptance  assents 
without  qualification  to  the 
order  of  the  drawer ;  a  qualified 
acceptance  in  express  terms 
varies  the  effect  of  the  bill  as 
drawn  : 

2.  In  particular,  an  acceptance 
is  qualified  which  is— 

(a.)  Conditional,  that  is  to 
say,  which  makes  payment  by 
the  acceptor  dependent  on  the 
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fulfilment  of  a  condition  therein 
stated ;  but  an  acceptance  to 
pay  at  a  particular  specified 
place  is  not  conditional  or  quali- 
fied. 

(6.)  Partial,  that  is  to  say,  an 
acceptance  to  pay  part  only  of 
the  amount  for  which  the  bill 
is  drawn ; 

<c.)  Qualified  as  to  time  ; 

id.)  The  acceptance  of  some 
one  or  more  of  the  drawees, 
but  not  of  all. 

20.  Where  a  sim])le  signature 
on  a  blank  paper  is  delivered 
by  the  signer  In  order  that  it 
may  be  converted  into  a  bill,  it 
operates  as  a  primd  facie  au- 
thority to  fill  it  up  as  a  complete 
l>iil  for  any  amount,  usin^  the 
signature  for  that  •  of  the 
drawer,  or  the  acceptor,  or  an 
indorser  ;  and,  in  like  manner, 
when  a  bill  is  wanting  in  any 
material  particular,  the  person 
in  possession  of  it  has  a  primd 
facie  authority  to  fill  up  the 
omission  in  any  way  he  thinks 
fit: 

2.  In  order  that  any  such 
instrument  when  completed 
may  be  enforceable  against  any 
person  who  became  a  party 
thereto  prior  to  its  com{)letion, 
it  must  be  filled  up  within  a 
reasonable  time,  ancf  strictly  in 
accordance  with  the  authority 
given  ;  reasonable  time  for  this 
purpose  is  a  question  of  fact : 

Provided,  that  if  any  such 
instrument,  after  completion, 
is  negotiated  to  a  holder  in  due 
course,  it  shall  be  valid  and 
effectual  for  all  purposes  in  his 
hands,  and  he  may  enforce  it 
as  if  it  had  been  fllled  up  within 
a  reasonable  time  and  strictly 
in  accordance  with  the  author- 
ity given. 

21.  Every  contract  on  a  bill, 
whether  it  is  the  drawer's,  the 
acceptor's  or  an  indorser's,   is 


incomplete  and  revocable,  until 
delivery  of  the  instrument  in 
order  to  give  efTect  thereto  : 

Provided,  that  where  an 
acceptance  is  written  on  a  bill, 
and  the  drawee  gives  notice  to, 
or  according  to  the  directions 
of,  the  person  entitled  to  the 
bill  that  he  has  accepted  it,  the 
acceptance  then  becomes  com- 
plete and  irrevocable ; 

2.  As  between  immediate 
parties,  acd  as  regards  a  remote 

Sarty,  other  than  a  holder  in 
ue  course,  the  delivery  — 

(a.)  In  order  to  be  effectual 
must  be  made  either  by  or 
under  the  authority  ot  the 
party  drawing,  accepting  or 
indorsing,  as  the  case  may  oe ; 

ih.)  May  be  shown  to  have 
been  conditional  or  for  a  special 
purpose  only,  and  not  for  the 
purpose  of  transferring  the  pro- 
perty in  the  bill ; 

But  if  the  bill  is  in  the  hands 
of  a  holder  in  due  course,  a 
valid  delivery  of  the  bill  by  all 
parties  prior  to  him,  so  as  to 
make  tnem  liable  to  him,  is 
conclusively  presumed : 

3.  Where  a  bill  is  no  longer 
in  the  possession  of  a  party 
who  has  signed  it  as  drawer, 
acceptor  or  indorser,  a  valid 
and  unconditional  delivery  by 
him  is  presumed  until  the  con- 
trary is  proved. 

Capacity    and   Awthority    of 
Parties. 

22.  Capacity  to  incur  liability 
as  a  party  to  a  bill  is  oo-ezt en- 
si  ve  with  capacity  to  contract : 

Provided,  that  nothing  in 
this  section  shall  enable  a  cor- 
poration to  make  itself  liable  as 
drawer,  acceptor  or  indorser  of 
a  bill,  unless  it  is  competent  to 
it  so  to  do  under  the  law  for  the 
time  being  in  force  relating  to 
such  corporation  : 
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2.  Where  a  bill  is  drawn  or 
indorsed  bvan  infant,  minor, 
or  corporation  having  no  capa- 
city or  power  to  incur  liability 
on  a  bill,  the  drawing  or  in- 
dorsement entitles  the  holder 
to  receive  payment  of  the  bill, 
and  to  enforce  it  against  any 
other  party  thereto. 

28.  No  person  is  liable  as 
drawer,  inaorser,  or  acceptor  of 
a  bill  who  has  not  signed  it  as 
such :    Provided  that— 

(a.)  Where  a  person  signs  a 
bill  in  a  trade  or  assumed  name, 
he  is  liable  thereon  as  if  he  had 
signed  it  in  his  own  name  ; 

(6.)  The  signature  of  the  name 
of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  sign- 
ing of  the  names  of  all  persons 
liable  as  partners  in  that  firm. 

24.  Subject  to  the  provisions 
of  this  Act,  where  a  signature 
on  a  bill  is  forged  or  placed 
thereon  without  the  autnority 
of  the  person  whose  signature 
it  purports  to  be,  the  forged  or 
unautnorfzed  signature  is 
wholly  inoperative,  and  no 
right  to  retain  the  bill  or  to 
give  a  discharge  therefor  or 
to  enforce  payment  thereof 
against  any  party  thereto  can 
be  ac<}uired  through  or  under 
that  signature,  unless  the  party 
against  whom  it  is  sought  to 
retain  or  enforce  payment  of 
the  bill  is  precluded  from  set- 
ting up  the  forgery  or  want  of 
autnority  : 

Provided,  that  nothing  in  this 
section  shall  affect  the  ratifica- 
tion of  an  unauthorized  signa- 
ture not  amounting  to  a  forg- 
ery :  And  provided  also,  that  if 
a  cheque,  payable  to  order,  is 
paid  by  tne  drawee  upon  a 
forged  indorsement  out  of  the 
funds  of  the  drawer,  or  is  so 


paid  and  charged  to  his  account, 
the  drawer  shall  have  no  right 
of  action  against  the  drawee 
for  the  recovery  back  of  the 
amount  so  paid,  or  no  defence 
to  any  claim  made  by  the 
drawee  for  the  amount  so  paid, 
as  the  case  may  be,  unless  he 
gives  notice  in  writing  of  such 
forgery  to  the  drawee  within 
one  year  after  he  has  acquired 
notice  of  such  forgery  ;  and  in 
case  of  failure  by  the  drawer  to 
give  such  notice  within  the  said 
period,  such  cheque  shall  be 
held  to  have  been  paid  in  due 
course  as  respects  every  other 
party  thereto  or  named  therein, 
who  has  not  previously  insti- 
tuted proceedings  for  the  pro- 
tection of  his  rights. 

2.  If  the  drawee  of  a  cheque 
bearing  a  forged  indorsement 
pavs  the  amount  thereof  to  a 
subsequent  indorser,  or  to  the 
bearer  thereof,  he  shall  have  all 
the  rights  of  a  holder  in  due 
course  for  the  recovery  back  of 
the  amount  so  paid  from  any 
indorser  who  has  indorsed  the 
same  subsequent  to  the  forged 
indorsement,  as  well  as  bis 
legal  recourse  against  the  bear- 
er thereof  as  a  transferrer  by 
delivery  ;  and  any  indorser  who 
ban  made  such  payment  shall 
have  the  like  rights  and  re- 
course against  any  antecedent 
indorser  subsequent  to  the 
forged  indorsement,  —  the 
whole,  however,  subject  to  the 
provisions  and  limitations  con- 
tained in  the  last  preceding 
sub-section.' 

25.  A  signature  by  procura- 
tion operates  as  notice  that  the 
agent  has  but  a  limited  author- 
ity to  sign,  and  the  principal  is 
bound  by  such  signature  only  if 
the  agent  in  so  signing  was  act- 


1 54-56  V.  c.  17,  8.  4, 


334 


BILLS   OF   BXOHANGC. 


ing  within  the  actual  limits  of 
his  authority. 

26.  Where  a  person  signs  a 
bill  as  drawer,  indorser  or  ac- 
ceptor, and  adds  words  to  his 
signature  indicating  that  he 
signs  for  or  on  behalf  of  a  prin- 
cipal, or  in  a  representative 
character,  he  is  not  personally 
liable  thereon :   but  the  mere 


addition   to   h 


agent,  or  as  fill 


8    signature   of 


words   describing   him   as   an 


ng  a  representa- 


tive  character,  doeii  not  exempt 
him  from  personal  liability : 

2.  In  delermining  whether  a 
signature  on  a  bill  is  that  of  the 
principal  or  that  of  the  agent  by 
whose  hand  it  is  written,  the 
construction  most  favorable  to 
the  validity  of  the  instrument 
shall  be  adopted. 

The  Consideration  for  a  BilL 

27.  Valuable  consideration 
for  a  bill  may  be  constituted 
by- 

(a.)  Any  consideration  suf- 
ficient to  support  a  simple  con- 
tract; 

(b.)  An  antecedent  debt  or 
liability ;  such  a  debt  or  liability 
is  deemed  valuable  considera- 
tion, whether  the  bill  is  payable 
on  demand  or  at  a  future  time  : 

2.  Where  value  has,  at  any 
time,  been  given  for  a  bill,  the 
holder  is  deemed  to  be  a  holder 
for  value  as  regards  the  ac- 
ceptor and  all  parties  to  the  bill 
Who  became  parties  prior  to 
such  time : 

3.  Where  the  holder  of  a  bill 
has  a  lien  on  it,  arising  either 
from  contract  or  by  implication 
of  law,  ho  is  deemed  to  be  a 
holder  for  value  to  the  extent 
of  the  sum  for  which  he  has  a 
lien. 

28.  An  accommodation  party 
to  a  bill  is  -  a  person   who   has 


signed  a  bill  as  drawer,  ac- 
ceptor or  indorser,  without  re- 
ceiving value  therefor,  and  for 
the  purpose  of  lending  his  name 
to  some  other  person  : 

2.  An  accommodation  party  is 
liable  on  the  bill  to  a  holder  for 
value ;  and  it  is  immaterial 
whether,  when  such  holder 
took  the  bill,  he  knew  such 
party  to  be  an  accommodation 
party  or  not. 

29.  A  holder  in  due  course  is 
a  holder  who  has  taken  a  bill, 
complete  and  regular  on  the 
face  of  it,  under  the  following 
conditions,  namely : 

(a.)  That  he  became  the  hold- 
er of  it  before  it  was  overdue 
and  without  notice  that  it  had 
been  previously  dishonored,  if 
such  was  the  fact ; 

{b.)  That  he  took  the  bill  in 
good  faith  and  for  value,  and 
that  at  the  time  the  bill  was 
negotiated  to  him  he  had  no 
notice  of  any  defect  in  the  title 
of  the  person  who  negotiated  it : 

2.  In  particular,  the  title  of  a 
person  who  negotiates  a  bill  is 
defective  within  the  meaning 
of  this  Act  when  he  obtained 
the  bill,  or  the  acceptance 
thereof,  bv  fraud,  duress  or 
force  and  fear,  or  other  unlaw- 
ful means,  or  for  an  illegal  con- 
sideration, or  when  he  negoti- 
ates it  in  breach  of  faith,  or 
under  such  circumstances  as 
amount  to  a  fraud  : 

3.  A  holder,  whether  for  value 
or  not,  who  derives  his  title  to 
a  bill  through  a  holder  in  due 
course,  and  who  is  not  himself 
a  party  to  any  fraud  or  illegal- 
itv  affecting  it,  has  all  the  rignts 
of  that  holaer  in  due  course  as 
regards  the   acceptor  and   all 

Earties  to  the  bill  prior  to  that 
older. 

30.  Every  party  whose  sig- 
nature   appears    on   a  bill  Is 
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vrimd  facte  deemed  to  have 
oecome  a  party  thereto  for 
value. 

2.  And  every  holder  of  a  bill 
is  i>rimd/acie  deemed  to  be  a 
holder  in  due  course ;  but  if,  in 
an  action  on  a  bill,  it  is  ad- 
mitted or  proved  that  the  ac- 
ceptance, issue  or  subsequent 
negotiation  of  the  bill  is  af- 
fected with  fraud,  duress  or 
force  and  fear,  or  illegal ity,  the 
burden  of  proof  that  ne  is  such 
holder  in  due  course  shall  be  on 
him,  unless  and  until  he  proves 
that,  subsequent  to  the  alleged 
fraud  or  illegality,  value  has  in 
good  faith  been  given  for  the 
bill  by  some  other  holder  in  due 
course : 

3.  No  bill,  although  given  for 
a  usurious  consideration  or 
upon  a  usurious  contract,  is 
void  in  the  hands  of  a  holder, 
unless  such  holder  had  at  the 
time  of  its  transfer  to  him 
actual  knowledge  that  it  was 
originally  given  for  a  usurious 
consideration,  or  upon  a  usuri- 
ous contract : 

4.  Every  bill  or  note  the  con- 
sideration of  which  consists,  in 
whole  or  in  part,  of  the  pur- 
chase money  of  a  patent  right, 
or  of  a  partial  interest,  limTtea 
geographically  or  otherwise,  in 
a  patent  right,  shall  have 
written  or  printed  prominently 
a<id  legibly  across  the  face 
thereof,  before  the  same  is 
issued,  the  words  "  given  for  a 
patent  right : "  and  without 
such  words  tliereon  such  in- 
strument and  anv  renewal 
thereof  shall  be  void,  except  in 
the  hands  of  i\  holder  in  due 
course  without  notice  of  such 
consideration : 

5.  The  indorsee  or  other  trans- 
feree of  any  such  instrument 
having  the  words  aforesaid  so 
printed   or    written    thereon. 


shall  take  the  same  subject  to 
any  defence  or  set-off  in  respect 
of  the  whole  or  any  part  thereof 
which  would  have  existed  be- 
tween the  original  parties : 

6.  Every  one  who  issues,  sells 
or  transfers,  by  indorsement  or 
delivery,  any  such  instrument 
not  having  the  words  "given 
for  a  patent  right "  printed  or 
written  in  manner  aforesaid 
across  the  face  thereof,  knowing 
the  consideration  of  such  in- 
strument to  have  consisted,  In 
whole  or  in  part,  of  the  pur- 
chase money  of  a  patent  right, 
or  of  a  partial  Interest,  limitea 
!  geographically  or  otherwise,  in 
a  patent  right,  is  ^ilty  of  a 
misdemeanor,  and  liable  to  im- 
prisonment for  any  term  not 
exceeding  one  year,  or  to  such 
fine,  not  exccedmg  two  hundred 
dollars,  as  the  court  thinks 
fit. 

Negotiation  of  Bills. 

31.  A  bill  is  negotiated  when 
it  is  transferred  from  one  person 
to  another  in  such  a  manner  as 
to  constitute  the  transferee  the 
holder  of  the  bill : 

2.  A  bill  payable  to  l>earer  is 
negotiated  by  delivery : 

3.  A  bill  priyable  to  order  is 
negotiated  by  the  indorsement 
of  the  holder  complet<ed  by  de- 
livery : 

4.  Where  the  holder  of  a  bill 
ayable  to  his  order  transfers 
t  for  value  without  indorsing 

it,  the  transfer  gives  the  trans- 
feree such  title  as  the  trans- 
ferrer had  in  the  bill,  and  the 
transferee  in  addition  requires 
the  right  to  have  the  indorse- 
ment of  the  transferrer : 

5.  Where  any  person  is  under 
obligation  to  indorse  a  bill  in  a 
representative  capacity,  he  may 
indorse  the  bill  in  such  terms 
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as  to  negative  personal  liabil- 
ity. 

82.  An  indorsement  in  order 
to  operate  as  a  negotiation 
must  comply  with  the  following 
conditions,  namely  :— 

(a.)  It  must  be  written  on  the 
bill  itself  and  be  signed  by  the 
indorser.  The  simple  signature 
of  the  indorser  on  the  bill, 
without  additional  words,  is 
sufficient ; 

An  indorsement  written  on 
an  allonge,  or  on  a  "  copy  "  of  a 
bill  issued  or  negotiated  in  a 
country  where  copies"  are 
recognized,  is  deemed  to  be 
written  on  the  bill  itself ; 

(6.)  It  must  be  an  indorse- 
ment of  the  entire  bill.  A 
partial  indorsement,  that  is  to 
say,     an    indorsement     which 

Surporti5  to  transfer  to  the  in- 
orsee  a  part  only  of  the 
amount  payable,  or  which  pur- 
ports  to  transfer  the  bill  to  two 
or  more  indorsees  severally, 
does  not  operate  as  a  negotia- 
tion of  the  Dill : 

(c.)  Where  a  bill  is  payable  to 
the  order  of  two  or  more 
payees  or  indorsees  who  are  not 
partners,  all  must  indorse, 
unless  tne  one  indorsing  has 
authority  to  indorse  for  the 
others : 

2.  Where,  in  a  bill  payable  to 
order,  the  payee  or  indorsee  is 
wrongly  designated,  or  his 
name  is  misspelt,  he  may  in- 
dorse the  bill  as  therein  de- 
scribed, adding  his  proper 
signature  ;  or  he  may  indorse 
by  his  own  proper  signature  : 

3.  Where  there  are  two  or 
more  indorsements  on  a  bill, 
each  indoi'semcnt  is  deemed  to 
have  been  made  in  the  order  In 
which  it  appears  on  the  bill, 
until  the'contrary  is  proved  : 

4.  An  ^indorsement  may  be 
made  in  blank  or  special.     It 


may  also  contain  terms  making 
it  restrictive. 

38.  Where  a  bill  purports  to 
be  indorsed  conditionally,  the 
condition  may  be  disregarded 
by  the  payer,  and  payment  to 
the  indorsee  is  valid,  whether 
the  condition  has  been  fulfilled 
or  not. 

34.  An  indorsement  in  blank 
specifies  no  indorsee,  and  a  bill 
so  indorsed  becomes  payable  to 
bearer: 

2.  A  special  indorsement 
specifies  the  person  to  whom,  or 
to  whose  order,  the  bill  is  to  be 
pavable : 

3.  The  provisions  of  this  Act 
relating  to  a  payee  apply,  with 
the  necessary  modifications,  to 
an  indorsee  under  a  special  in- 
dorsement : 

4.  Where  a  bill  has  been  in- 
dors(d  in  blank,  any  bolder 
may  convert  the  blank  indorse- 
ment into  a  special  indorse- 
ment by  writing  above  the  In- 
dorser*s  signature  a  direction 
to  pay  the  bill  to  or  to  the  order 
of  himself  or  some  other 
person. 

36.  An  indorsement  is  re- 
strictive which  prohibits  the 
further  negotiation  of  the  bill, 
or  which  exjiresses  that  it  is  a 
mere  authority  to  deal  with  the 
bill  as  thereby  directed,  and 
not  a  transfer  of  tlie  ownership 
thereof,  as,  for  example,  if  a 
bill  is  indorsed  "Pay  D  only," 
or  "  Pay  D  for  the  account  of 
X,*'  or  "  Pay  D,  or  order,  for 
collection : " 

2.  A  restrictive  indorsement 
gives  the  indorsee  the  right  to 
receive  payment  of  the  bill  and 
to  sue  any  party  thereto  that 
his  indorser  could  have  sued, 
but  gives  him  no  power  to 
transfer  his  rights  as  indorsee 
unless  It  expressly  authorizes 
him  to  do  so : 
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3.  Where  a  restrictive  in- 
dorsement authorizes  further 
transfrr,  all  subsequent  in- 
dorsees take  the  bill  with  the 
same  rights  and  subject  to  the 
same  liabilities  as  the  first  in- 
dorsee under  the  restrictive  in- 
dorsement. 

30.  Where  a  bill  is  negotiable 
in  its  origin,  it  continues  to  be 
negotiable  until  it  has  been  (a) 
restrictively  indorsed,  or  (6)  dis- 
charged by  payment  or  other- 
wise : 

'  2,  Where  an  overdue  bill  is 
negotiated,  it  can  be  negotiated 
only  subject  to  any  defect  of 
title  affecting  it  at  its  maturity, 
and  thenceforward  no  person 
who  takes  it  can  acquire  or  give 
a  better  title  than  that  which 
had  the  person  from  whom  he 
took  it : 

3.  A  bill  payable  on  demand 
is  deemed  to  be  overdue  within 
the  meaninj;!;  and  for  the  pur- 
poses of  this  section,  when  it 
appears  on  the  face  of  it  to  have 
been  in  circulation  for  an  un- 
reasonable length  of  time ; 
what  is  an  unreasonable  length 
of  time  for  this  purpose  is  a 
question  of  fact : 

4.  Except  where  an  indorse- 
ment bears  dat>e  after  the  ma- 
turity of  the  bill,  every  negotia- 
tion IS  primd  facie  deemed  to 
have  been  effected  before  the 
bill  wets  overdue : 

5.  Where  a  bill  which  is  not 
overdue  has  been  dishonored, 
any  person  who  takes  it  with 
notice  of  the  dishonor  takes  it 
subject  to  any  defect  of  title  at- 
taching thereto  at  the  time  of 
dishonor ;  but  nothing  in  this 
sub-section  shall  afreet  the 
rights  of  a  holder  in  due  course. 

37.  Where  a  bill  is  negoti- 
ated back  to  the  drawer,  or  to  a 
prior  indorser,  or  to  the  accept- 
0  r»  such  party  may,  subject  to 


the  provisions  of  this  Act,  re- 
issue and  further  negotiate  the 
bill,  but  he  is  not  entitled  to 
enforce  the  payment  of  the  bill 
against  any  intervening  party 
to  whom  he  was  previously 
liable. 

38.  The  rights  and  powers  of 
the  holder  of  a  bill  are  as 
follows  : 

(a.)  He  may  sue  on  the  bill  in 
his  own  name ; 

(&.)  Where  he  is  a  bolder  in 
due  course,  he  holds  the  bill 
fi'ee  from  any  defect  of  title  of 
prior  parties,  as  well  as  from 
mere  personal  defences  avail- 
able to  prior  parties  among 
themselves,  ana   may  enforce 

Eayment  against  all  parties  lia- 
le  on  the  bill ; 

(c.)  Where  his  title  is  defec- 
tive, (1)  if  he  negotiates  the  bill 
to  a  holder  in  due  course,  that 
holder  obtains  a  good  and  com- 
plete title  to  the  bill,  and  (2)  if 
ne  obtains  payment  of  the  bill 
the  person  who  pars  him  in  due 
course  gets  a  valid  discbarge 
for  the  bill. 

Oeneral  Duties  of  the  Holder. 

89.  Where  a  bill  is  payable 
at  sight  or  after  sight,  present- 
ment for  acceptance  is  neces- 
sary in  order  to  fix  the  maturity 
of  the  instrument : 

2.  Where  a  bill  expressly 
stipulates  that  it  shall  be  pre- 
sented for  acceptance,  or  where 
a  bill  is  drawn  payable  else- 
where than  at  the  residence  or 
place  of  business  of  the  drawee, 
it  must  be  presented  for  accept- 
ance before  it  can  be  presented 
for  payment : 

3.  In  no  other  case  is  present- 
ment for  acceptance  necessary 
in  order  to  render  liable  any 
party  to  the  bill : 

4.  Where  the  holder  of  a  bill. 
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drawn  payable  elsewhere  than 
at  the  place  of  business  or  resi- 
dence of  the  drawee,  has  not 
time,  with  the  exercise  of  rea- 
sonable diligence,  to  preneut 
the  bill  for  acceptance  before 
presenting  it  for  payment  on 
the  day  that  ir  falls  due,  the 
delay  caus  d  by  pn  sen  ting  the 
bill  for  acceptance  before  pre- 
senting it  for  payment  is  ex- 
cused, and  does  not  discharge 
the  drawer  and  iiidorsers. 

40.  Subject  to  the  provij»Loi«s 
of  this  Act,  when  a  bill  payable 
[at  sight,  or]  ^  after  sight  is  ne- 
gotiated, the  holder  must  either 
present  it  for  acceptance  or  ne- 
gotiate it  within  a  reasonable 
time : 

2.  If  he  does  not  do  so,  the 
drawer  and  all  indorsers  prior 
to  that  holder  are  discbai^ed  : 

3.  In  determining  what  is  a 
reasonable  time  within  the 
meaning  of  this  section,  regard 
shall  be  had  to  the  nature  of 
the  bill,  the  usage  of  trade  with 
respect  to  similar  bills,  and  the 
facts  of  the  particular  case. 

41.  A  bill  is  dul^  presented 
for  acceptance  which  is  pre- 
sented in  accordance  with  the 
following  rules : 

(a.)  The  presentment  must  be 
made  by  or  on  behalf  of  the 
holder  to  the  drawee  or  to  some 
person  authorized  to  accept  or 
refuse  acceptance  on  his  benalf, 
at  a  reasonable  hour  on  a  busi- 
ness day  and  before  the  bill  is 
overdue : 

(b.)  Wnere  a  bill  is  addressed 
to  two  or  more  drawees,  who 
are  not  partners,  presentment 
must  be  made  to  them  all,  un- 
less one  has  authority  to  accept 
for  all,  when  presentment  may 
be  made  to  him  only; 

» 64-«5  V.  0. 17, 8. 6. 

«  Struck  out  by  M-S-*)  V.  o.  17, 8.  6. 


(c.)  Where  the  drawee  la 
dead,  presentment  may  be  made 
to  his  personal  representative  ; 

{(l.)  Where  authorized  by 
agreement  or  usage,  a  present- 
ment through  the  post  office  Is 
sufficient : 

2.  Presentment  iu  accordance 
with  these  rules  is  excused,  and 
a  bill  may  be  treated  as  dishon- 
ored b>  non-acceptance— 

(«.)  Where  the  drawee  is 
dead  {or  bankvupf),'^  or  is  a  fic- 
titious person  or  a  person  not 
having  capacity  to  contract  by 
bill; 

(6.)  Where,  after  the  exercise 
of  reasonable  diligence,  such 
presentment  cannot  he  elfected ; 

(c.)  Where,  although  the  pre 
sentment   has   been  irregular, 
acceptance  has  been  refused  on 
some  other  ground : 

3.  The  fact  that  the  holder 
has  reason  to  beli»-ve  that  the 
bill,  on  presentment,  will  be 
dishonored  does  not  excuse  pre- 
sentment. 

42.  When  a  bill  is  duly  pre 
sented  for  acceptance  and  is  not 
accepted  on  the  day  of  present- 
ment or  within  two  days  there- 
after, the  person  presenting  It 
must  treat  it  as  aishonored  by 
non-acceptance  ;  if  he  does  not, 
the  holder  shall  lose  his  right 
of  recoume  against  the  drawer 
and  indorsers. 

43.  A  bill  is  dishonored  by 
non-acceptance- 
la.)  When  it  is  duly  presented 

for  acceptance,  and  such  an 
acceptance  as  is  prescribed  by 
this  Act  is  refusea  or  cannot  be 
obtiiined  ;   or— 

{b.)  When  presentment  for 
accepUince  is  excused  and  the 
bill  is  not  accepted  : 

2.  Subject  to  the  provisions 
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of  this  Act,  when  a  bill  is  dis- 
honored by  non-acceptance  an 
immediate  right  of  recourse 
against  the  drawer  and  in- 
dorsers  accrues  to  the  holder, 
and  no  presentment  for  pay- 
ment is  necessary. 

44.  The  holder  of  a  bill  *  may 
refuse  to  take  a  qualified  ac- 
ceptance, and  if  he  does  not 
obtain  an  unqualified  arcept- 
ance  may  treat  the  bill  as  dis- 
honored by  non-acceptance : 

2.  Where  a  qualified  accept- 
ance is  taken,  and  the  drawer 
or  an  indorser  has  not  expressly 
or  impliedly  authorized  the 
holder  to  take  a  qualified  ac- 
ceptance, or  does  not  subse- 
Quently  assent  thereto,  such 
drawer  or  indorser  is  discharged 
from  his  liability  on  the  bill  ; 

The  provisions  of  this  sub- 
section do  not  apply  to  a  partial 
acceptance,  whereof  due  notice 
has  been  given  ;  where  a  foreign 
bill  has  i)cen  accepted  as  to 
part,  it  must  be  protested  as  to 
the  balance : 

3.  When  the  drawer  or  in- 
dorser of  a  bill  receives  notice  of 
a  qualified  acceptance,  and  does 
not  within  a  reasonable  time 
express  his  dissent  to  the 
holder,  he  shall  be  deemed  to 
have  assented  thereto. 

45.  Subject  to  the  provisions 
of  this  Act,  a  bill  must  be  duly 
presented  for  payment ;  if  it  is 
not  so  presented,  the  drawer 
and  indorsers  shall  be  dis- 
charged : 

2.  A  bill  is  duly  presented  for 
payment  which  is  presented 
in  accordance  with  the  follow- 
ing rules  :— 

{a.)  Where  the  bill  is  not 
payable  on  demand,  present- 
ment must  be  made  on  the  day 
it  falls  due; 

(6.)  Where  the  bill  is  iMyable 
on  demand,   then,  subject  to 


the  provisions  of  this  Act,  pre- 
sentment must  be  made  within 
a  reasonable  time  after  its  isi«ue, 
in  order  to  render  the  drawer 
liable,  and  within  a  reasonable 
time  after  its  indorsement,  in 
order  to  render  the  indorser 
liable ; 

In  determining  what  is  a 
reasonable  time,  regard  shall  be 
had  to  the  nature  of  the  bill, 
the  usage  of  trade  with  regard 
to  similar  bills,  and  the  facts  of 
the  particular  case; 

(c.)  Presentment  must  be 
made  by  the  holder  or  by  some 
person  authorized  to  receive 
payment  on  his  behalf,  at  the 
proper  place,  as  hereinafter  de* 
fined,  either  to  the  person  de* 
signated  by  the  bill  as  payer  or 
to  his  representative  or  some 
person  authorized  to  pay  or 
refuse  payment  on  his  behalf,  if« 
with  the  exercise  of  reasonable 
diligence,  such  person  can  there 
be  found ; 

{(l.)  A  bill  is  presented  at  the 
properplace, — 

(1.)  Where  a  place  of  payment 
is  specified  in  the  bill  or  accept- 
ance,  and  the  bill  is  there  pre- 
sented ; 

(2.)  Where  no  place  of  pay- 
ment is  specified,  but  the  ad- 
dress of  tne  drawee  or  acceptor 
is  given  in  the  bill,  and  the  bill 
IS  there  presented  ; 

(3.)  Where  no  place  of  pay- 
ment is  specified  and  no  address 
given,  and  the  bill  is  presented 
at  the  drawee's  or  acceptor's 
)lace  of  business,  if  known,and 
f  not,  at  his  ordinary  residence, 
f  known  ; 

(4.)  In  any  other  case,  if  pre- 
sented to  the  drawee  or  ac- 
ceptor wherever  he  can  be 
found,  or  if  presented  'at  his 
last  known  place  of  business  or 
residence : 
3.  Where  a  bill  is  presented 
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afc  the  proper  place,  and,  after 
the  exercise  of  reasonable  dili- 
gence, no  person  authorized  to 
pay  or  refuse  payment  can  be 
found  there,  no  further  present- 
ment to  the  drawee  or  acceptor 
is  required : 

4.  Where  a  bill  is  drawn 
upon,  or  accepted  by  two  or 
more  persons  who  are  not 
partners,  and  no  place  of  pay- 
ment is  specified,  presentment 
must  be  made  to  them  all : 

6.  Where  the  drawee  or  ac- 
ceptor of  a  bill  is  dead,  and  no 
place  of  payment  is  specified, 
presentment  mu«^t  be  made  to  a 
personal  representative,  if  such 
there  is,  and  with  the  exercise 
of  reasonable  diligence  he  can 
be  found : 

6.  Where  authorized  by 
agreement  or  usage,  a  present- 
ment through  the  post  office  is 
sufficient : 

7.  Where  the  place  of  pay- 
ment specified  in  the  bill  or  ac- 
ceptance is  any  city,  town  or 
village,  and  no  place  therein  is 
specified,  and  the  bill  is  pre- 
sented at  the  drawee's  or  ac- 
ceptor's known  place  of  busi- 
ness or  known  ordinary  resi- 
dence therein,  and,  if  there  is 
no  such  place  of  business  or 
residence  the  bill  is  presented 
at  thepost  office,  or  principal 
post  office  in  such  city,  town  or 
village,  such  presentment  is 
sufficient. 

46.  Delay  in  making  present- 
ment for  payment  is  excused 
when  the  delay  is  caused  by 
circumstances  beyond  the  con- 
trol of  the  holder,  and  not  im- 
putable to  his  default,  miscon- 
duct or  negligence  :  when  the 
cause  of  delay  ceases  to  operate, 
presentment  must  be  made 
with  reasonable  diligence  : 

2.  Presentment  for  payment 
is  dispensed  with— 


(ou)  Where,  after  the  exercise 
of  reasonable  diligence,  pre- 
sentment, as  required  by  this 
Act,  cAnnot  be  enected  ; 

The  fact  that  the  holder  has 
reason  to  believe  that  the  bill 
will,  on  presentment,  be  dis- 
honored, does  not  dispense  with 
the  necessity  for  presentment ; 

(6.)  Where  the  drawee  is  a 
fictitious  person ; 

(c.)  As  regards  the  dravier, 
where  the  draw^ee  or  acceptor  is 
not  bound,  as  between  himself 
and  the  drawer,  to  accept  or 
pay  the  bill,  and  the  drawer  baa 
no  reason  to  believe  that  the 
bill  would  be  paid  if  presented  ; 

(d.)  As  regards  an  indorser, 
where  the  bill  was  accepted  or 
made  for  the  accommodation  of 
that  indorser,  and  he  has  no 
reason  to  expect  that  the  bill 
would  be  paid  if  presented  ; 

{€,)  By  waiver  of  present- 
ment, express  or  implied. 

47.  A  bill  is  dishonored  by 
non-payment  {a)  when  it  is  duly 
presented  for  payment  and  pay- 
ment is  refused  or  cannot  be 
obtained,  or  (b)  when  presents 
mcnt  is  excused  and  the  bill  is 
overdue  and  unpaid  : 

2.  Subject  to  the  provisions 
of  this  Act,  when  a  bill  is  dis- 
honored by  non-payment,  an 
immediate  right  of  recourse 
against  the  drawer,  acceptor 
and  indorsers  accrues  to  the 
holder. 

48.  Subject  to  the  provisions 
of  this  Act,  when  a  bill  has 
been  dishonored  by  non-accept- 
ance or  by  non-payment,  notice 
of  dishonor  mubt  be  given  to 
the  drawer  and  each  indorser, 
and  any  drawer  or  indorser  to 
whom  such  notice  is  not  given 
is  discharged  ;  Provided  tihat — 

(a.)  Where  a  bill  is  dishon- 
ored by  non-acceptance,  and 
notice  of  dishonor  is  not  given , 
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the  rights  of  a  holder  in  due 
course  subsequent  to  the  omis- 
sion shall  not  be  prejudiced  by 
the  omission ; 

<&.)  Where  a  bill  is  dishon- 
ored by  non-acceptance  and  due 
notice  of  dishonor  is  given,  it 
shall  not  be  necessary  to  give 
notice  of  a  subsetiuent  dishonor 
by  non-payment,  unless  the  bill 
shall  in  the  meantime  have 
been  accepted. 

49.  Notice  of  dishonor,  in 
order  to  be  valid  and  eflectual, 
must  he  given  in  accordance 
with  the  following  rules  : 

(a^)  The  notice  must  be  given 
by  or  on  behalf  of  the  holder, 
or  by  or  on  behalf  of  an  in- 
dorser  who,  at  the  time  of  giv- 
ing it,  is  himself  liable  on  the 
bin; 

(6.)  Notice  of  dishonor  may 
be  given  by  an  agent  either  in 
his  own  name,  or  in  the  name 
of  any  party  entitled  to  give 
notice,  whether  that  party  is 
his  principal  or  not ; 

(c.)  Where  the  notice  is  given 
by  or  on  behalf  of  the  holder, 
it  enures  for  the  benefit  of  all 
subsequent  holders  and  all  prior 
indorsers  who  have  a  right  of 
recourse  against  the  party  to 
whom  it  is  given  ; 

{(i.)  Where  notice  is  given  by 
or  on  behalf  of  an  indorser  en- 
titled to  give  notice  as  herein- 
before provided,  it  enures  for 
the  benefit  of  the  holder  and  all 
indorsers  subsequent  to  the 
party  to  whom  notice  is  given  ; 

{€,)  The  notice  may  be  given 
in  writing  or  by  personal  com- 
munication, ana  may  be  given 
in  any  terms  which  sufliciently 
identify  the  bill  and  intimate 
that  the  bill  lias  been  dishon- 
ored by  non-acceptance  or  non- 
payment ; 

(/.)  The  return  of  a  dishon- 
ored bill  to  the  drawer  or  an  in- 


dorser is,  in  point  of  '  form, 
deemed  a  sufiicient  notice  of 
dishonor ; 

<^.)  A  written  notice  need  not 
be  signed,  and  an  insufficient 
written  notice  may  be  supple- 
mented and  validated  by  verbal 
communication  *  a  mLsdescrip- 
tinn  of  the  bill  shall  not  vitiate 
the  notice,  unless  the  party  to 
whom  the  notice  is  given  is  in 
fact  misled  thereby ; 

(A.)  Wliere  notice  of  dishonor 
is  required  to  l>e  given  to  any 
person,  it  may  be  siven  either 
to  the  party  himself,  or  to  his 
agent  in  that  behalf ; 

</.)  Where  the  drawer  or  in- 
dorser is  dead,  and  the  party 
giving  notice  knows  it,  tlie 
notice  must  be  given  to  a  per- 
sonal representative,  if  such 
there  is  and,  with  the  exercise 
of  reasonable  diligence,  he  can 
be  found  ; 

(J.)  Where  there  are  two  or 
more  drawers  or  indorsers  who 
are  not  partners,  notice  must 
be  given  to  each  of  them,  unless 
one  of  them  has  authoiity  to 
receive  such  notice  for  tlie 
others ; 

(k.)  The  notice  may  be  given 
as  soon  as  the  bill  is  dishon- 
ored, and  must  be  given  not 
later  than  the  next  following 
juridical  or  business  day  : 

2.  Where  a  bill,  when  dis- 
honored, is  in  the  hands  of  an 
agent,  he  may  either  himself 
give  notice  to  the  parties  liable 
on  the  bill,  or  he  may  give 
notice  .to  his  principal;  if  he 
gives  notice  to  his  principal,  he 
must  do  so  within  the  same 
time  as  if  he  were  the  holder, 
and  the  principal,  upon  receipt 
of  such  notice,  has  himself  the 
same  time  for  giving  notice  as 
if  the  agent  liad  been  an  inde- 
pendent nolder  : 

3.  Wherp  a  party  to  a  bill  re- 
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ceives  due  notice  of  dishonor, 
be  has,  after  the  receipt  of  snch 
notice,  the  same  period  of  time 
for  giving  notice  to  antecedent 
parties  that  the  holder  has 
after  the  dishonor ; 

4.  Notice  of  the  protest  or 
dishonor  of  any  bill  payable  in 
Canada  shall,  notwithstanding 
anything  in  this  section  con- 
tained, be  sutliciently  given  if 
it  is  addressed  in  due  time  to 
any  party  to  such  bill  entitled 
to  such  notice,  at  his  customary 
address  or  place  of  residence  or 
at  the  place  at  which  such  bill 
is  datea.  unless  any  such  party 
has,  under  his  sigoature,  aesig- 
nated  another  place ;  and  in 
such  latter  cane  such  notice 
shall  be  sutiiciently  given  if  ad- 
dressed to  him  in  duo  time  at 
such  other  place ;  and  such 
notice  so  addressed  shall  be  suf- 
ficient, although  the  place  of 
residence  of  such  party  is  other 
than  either  of  such  above- 
mentioned  places;  and  such 
notice  shall  be  deemed  to  have 
been  duly  served  and  given  for 
all  purposes  if  it  is  deposited  in 
any^post  office,  with  the  postage 
paid  thereon,  at  any  time  dur- 
ing the  day  on  which  such  pro- 
test or  presentment  has  been 
made,  or  on  the  next  following 
juridical  or  business  day  ;  such 
notice  shall  not  be  invalid  by 
reason  of  the  fact  that  the 
party  to  whom  it  is  addressed 
IS  dead  : 

5.  Where  a  notice  of  dishonor 
Is  duly  addressed  and  posted, 
as  above  provided,  the  sender 
is  deemea  to  have  given  due 
notice  of  dishonor,  notwith- 
standing any  miscarriage  by  the 
post  office. 

50.  Delay  in  giving  notice  of 
dishonor  is  excused  where  the 
delay  is  caused  by  circum- 
stances beyond  the.  control  of 


the  party  giving  notice,  and  not 
imputable  to  his  default,  mis- 
conduct, or  negligence:  when 
the  cause  of  aelay  ceases  to 
operate  the  notice  must  be 
given  with  reasonable  dill 
gence : 

2.  Notice  of  dishonor  is  dis- 
pensed with— 

<a.)  When,  after  the  exercise 
of  reasonable  diligence,  notice 
as  required  by  this  Act  cannot 
be  given  to  or  does  not  reach 
the  drawer  or  indorser  sought 
to  be  charged ; 

(6.)  By  waiver  express  or  im- 

Elied  :  notice  of  dishonor  ^may 
e  waived  before  the  tinie  of 
giving  notice  has  arrived,  or 
after  the  omission  to  give  due 
notice ; 

(c.)  As  rej^ards  the  drawer,  in 
the  follow  mg  cases,  namely, 
(1)  where  drawer  and  drawee 
are  the  same  person;  (2)  where 
the  drawee  is  a  fictitious  per- 
son or  a  person  not  having 
capacity  to  contract,  <3)  where 
the  drawer  is  the  person  to 
whom  the  bill  is  presented  for 
payment,  (4)  where  the  drawee 
or  acceptor  is,  as  between  him- 
self ana  the  drawer,  under  no 
obligation  to  accept  or  pay  the 
bill,  (5)  where  the  drawer  has 
countermanded  payment; 

{(I.)  As  regards  the  indorser, 
in  the  following  cases,  namely, 
U)  where  the  drawee  is  a  ficti- 
tious person  or  a  person  not 
having  capacity  to  contract,  and 
the  indorser  was  aware  oi  the 
fact  at  the  time  he  indorsed  the 
bill,  (2)  where  the  indorser  is 
the  person  to  whom  the  bill  is 
presented  for  })ayment,  (3) 
where  the  bill  was  accepted  or 
made  for  his  accommodation. 

51.  Where  an  inland  bill  has 
been  dishonored  it  may,  if  the 
holder  thinks  fit,  be  noted  and 
protested  for  non-acceptance  or 
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non- payment,  as  the  case  ma^ 
be ;  but,  subject  to  the  provi- 
sions of  this  Act  with  respect 
to  notice  of  dishonor,  it  shall 
not,  except  in  the  Province  of 
Quebec,  be  necessary  to  note  or 
protest  any  such  bill  in  order  to 
preserve  the  recourse  against 
the  drawer  or  indorser ;  but  in 
the  case  of  a  bill  drawn  upon 
any  person  in  the  Province  of 
Qnebec,  or  payable  or  accepted 
at  any  place  therein,  in  default 
of  protest  for  non-acceptance  or 
non-payment,  as  the  case  may 
be,  ana  of  notice  thereof,  the 
parties  liable  on  the  bill  other 
than  the  acceptor  are  dis- 
charged, subject,  nevertheless, 
to  the  exceptions  in  this  section 
hereinafter  contained  : 

2.  Where  a  foreign  bill,  ap- 
pearing on  the  face  of  it  to  be 
such,  has  been  dishonored  by 
non-acceptance,  it  must  be  duly 
protestea  for  non-acceptance, 
and  where  such  a  bill,  which 
has  not  been  previously  dis- 
honored by  non-acceptance,  is 
dishonored  by  non-payment,  it 
must  be  duly  protested  for  non- 
payment. If  it  is  not  so  pro- 
tested, the  drawer  and  indorsers 
are  discharged.  Where  a  bill 
does  not  appear  on  the  face  of 
it  to  be  a  foreign  bill,  protest 
thereof  in  case  of  dishonor,  ex- 
cept as  in  this  section  provided, 
is  unnecessary : 

3.  A  bill  which  has  b  en  pro- 
tested for  non-acceptance,  or  a 
bill  of  which  protest  for  non- 
acceptance  has  been  waived, 
may  be  subsequently  protestea 
for  non-payment : 

4.  Subject  to  the  provisions 
of  this  Act,  when  a  bill  is  pro- 
tested the  protest  must  be 
made  or  noted  on  the  day  of  its 


dishonor.  When  a  bill  has  been 
duly  noted,  the  protest  may  be 
sub^eouently  extended  as  of  the 
date  of  the  noting  : 

5.  Where  the  acceptor  of  a 
bill  {becomes  banknim)^  or  sus- 
pends payment  before  it  ma- 
tures, tne  holder  may  cause  the 
bill  to  be  protested  for  better 
security  against  the  drawer  and 
indorsers : 

6.  A  bill  must  be  protested  at 
the  p'ace  where  it  isdishonored, 
or  at  some  other  place  in  Canada 
situate  within  five  miles  of  the 
place  of  presentment  and  dis- 
nonor  of  such  bill :  Provided 
that— 

(a.)  When  a  bill  is  presented 
through  the  post  office,  and 
returned  by  post  dishonored,  it 
may  be  protested  at  the  place 
to  whicn  it  is  returned,  not 
later  than  on  the  day  of  its 
return  or  the  next  juridical 
day; 

(0.)  Everj'  protest  for  dis- 
honor, either  for  non-accept- 
ance or  non-payment,  may  oe 
made  on  the  day  of  such  dis- 
honor at  any  time  after  non- 
acceptance,  or  in  case  of  non- 
payment, at  any  time  after 
three  o'clock  in  tne  afternoon  : 

7.  A  protest  must  contain  a 
copy  of  the  bill,  or  the  original 
bin  may  be  annexed  thereto, 
and  the  protest  must  be  signed 
by  the  notary  making  it,  and 
must  specify  — 

(a.)  The  person  at  whose  re- 
quest the  bill  is  protested  ; 

(6.)  The  place  and  date  of 
protest,  the  cause  or  reason  for 
protesting  the  bill,  the  demand 
made,  and  the  answer  given, 
if  any,  or  the  fact  that  the 
drawee  or  acceptor  could  not  be 
found : 
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8.  Where  a  bill  is  lost  or  de- 
stroyed, or  is  wrongly  or  acci- 
dentally detained  from  the  per- 
son entitled  to  hold  it,  or  is  ac- 
cidentally retained  in  a  place 
other  than  where  payable,  pro- 
test may  be  made  on  a  copy  or 
written  particulars  thereof : 

9.  Protest  is  dispensed  with 
by  any  circumstances  which 
would  dispense  with  notice  of 
dishonor.  Delay  in  noting  or 
protesting  is  excused  when  the 
delay  is  caused  by  circum- 
stances beyond  the  control  of 
the  holder,  and  not  imputable 
to  his  default,  misconduct  or 
negligence.  When  the  cause  of 
delay  ceases  to  operate,  the  bill 
must  be  noted  or  protested 
with  reasonable  diligence. 

10.  No  clerk,  teller  or  agent 
of  any  bank  shall  act  as  a 
notary  in  the  protesting  of  any 
bill  or  note  payable  at  the 
bank  or  at  any  of  the  branches 
of  the  bank  in  which  he  is  em- 
ployed. 

52.  When  no  place  of  pay- 
ment is  specified  in  the  bill  jor 
acceptance,  presentment  for 
payment  is  not  necessary  in 
order  to  render  the  acceptor 
liable : 

2.  When  a  place  of  payment 
is  specified  in  the  bill  or  ac- 
ceptance, the  acceptor,  in  the 
absence  of  an  express  stipulation 
to  that  effect,  is  not  discharged 
by  the  omission  to  present  the 
bill  for  payment  on  tneday  that 
it  matures,  but  if  any  suit  or 
action  be  instituted  thereon 
before  presentation  the  costs 
thereof  shall  be  in  the  discre- 
tion of  the  court : 

3.  In  order  to  render  the  ac- 
ceptor of  a  bill  liable,  it  is  not 
necessary  to  protest  it,  or  that 
notice  of  dishonor  should  be 
given  to  him : 

4.  Where  the  holder  of  a  bill 


presents  it  for  payment,  he  shall 
exhibit  the  bill  to  the  person 
from  whom  he  demands  pay- 
ment, and  when  a  bill  is  paid 
the  holder  shall  forthwith  de- 
liver it  up  to  the  party  paying  it. 

Liabilities  of  Parties. 

63.  A  bill,  of  itself,  does  not 
operate  as  an  assignment  of 
funds  in  the  hands  of  the 
drawee  available  for  the  pay- 
ment thereof,  and  the  drawee 
of  a  bill  who  does  not  accept  as 
required  by  this  Act  is  not  liable 
on  the  instrument. 

54.  The  acceptor  of  a  bill, 
by  accepting  it^— 

(a.)  Engages  that  he  will  pay 
it  according  to  the  tenor  of  bis 
acceptance ; 

<&.)  Is  precluded  from  deny- 
ing to  a  holder  in  due  course — 

(1.)  The  existence  of  the 
drawer,  the  genuineness  of  his 
signature,  and  his  capacity  and 
authority  to  draw  the  bill ; 

(2.)  In  the  case  of  a  bill  pay- 
able to  drawer's  order,  the  then 
capacity  of  the  drawer  to  in- 
dorse, but  not  the  genuineness 
or  validity  of  his  indorsement. 

<3.)  In  the  case  of  a  bill  pay- 
able to  the  order  of  a  third  per- 
son, the  existence  of  the  payee 
and  his  then  capacity  to  in- 
dorse, but  not  the  genuineness 
or  validity  of  his  indoraement. 

55.  The  drawer  of  a  bill,  by 
drawing  it— 

(a.)  Engages  that  on  due  pre- 
sentment it  shall  be  accepted 
and  paid  accord in(^  to  its  tenor, 
and  that  if  it  is  dishonored  he 
will  compensate  the  bolder  or 
any  indorser  who  is  compelled 
to  pay  it,  provided  that  the 
requisite  proceedings  on  dis- 
honor are  duly  taken ; 

(6.)  Is  precluded  from  deny- 
ing to  a  holder  in  due  course 
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the  existence  of  the  payee  and 
his  then  capacity  to  indorse  ; 

2.  The  iiidorser  of  a  bill,  by 
indorsing  it— 

(a.)  Engages  that  on  due  pre- 
sentment it  shall  be  accepted 
and  paid  accord in;^  to  its  tenor, 
and  that  if  it  is  dishonored  he 
will  compensate  the  holder  or  a 
subsequent  indorse r  who  is 
compelled  to  pay  it,  provided 
that  the  requisite  proceedings 
on  dishonor  are  duly  taken  ; 

(6.)  Is  precluded  from  deny- 
ing to  a  holder  in  due  course 
the  genuineness  and  regularity 
in  all  respects  of  the  drawer's 
signature  and  all  previous  in- 
dorsements ; 

{c.)  Is  precluded  from  deny- 
ing to  his  immediate  or  a  sub- 
sequent indorsee  that  the  bill 
was,  at  the  time  of  his  indorse- 
ment, a  valid  and  subsisting 
bill,  and  that  he  had  then  a 
good  title  thereto. 

50.  Where  a  person  signs  a 
bill  otherwise  than  as  a  drawer 
or  acceptor,  he  thereby  incurs 
the  liabilities  of  an  indorser  to  a 
holder  in  due  course,  and  is 
subject  to  all  the  provisions  of 
this  Act  respecting  indorsers. 

57.  Where  a  bill  is  dis- 
honored, the  measure  of  dam- 
ages which  shall  be  deemed  to 
be  liquidated  damages,  shall  be 
as  follows : 

(a.)  The  holder  may  recover 
from  any  party  liable  on  the 
bill,  the  drawer  who  has  been 
compelled  to  pay  the  bill  may 
recover  from  the  acceptor,  and 
an  indorser  who  has  been  com- 
pelled to  pay  the  bill  may  re- 
cover from  tiie  acceptor  or  from 
the  drawer,  or  from  a  prior 
indorser— 

(1.)  The  amount  of  the  bill ; 

(2.)  Interest  thereon  from  the 
time  of  presentment  for  pay- 
ment, if  the  bill  is  payable  on 


demand,  and  from  the  maturity 
of  the  bill  in  any  other  case  j 

(3.)  The  expenses  of  noting 
and  protest ; 

(6.)  In  the  case  of  a  bill  which 
has  been  dishonored  abroad,  in 
addition  to  the  above  damages, 
the  holder  may  recover  from 
the  drawer  or  any  indorser,  and 
tlie  drawer  or  an  indorser  who 
has  been  compelled  to  pay  the 
bill  may  recover  from  any  party 
liable  to  him,  the  amount  of 
the  re-exchange  with  interest 
thereon  until  the  time  of  pay- 
ment. 

58.  Where  the  holder  of  a 
bill  payable  to  bearer  negoti- 
ates it  by  delivery  without  in- 
dorsing it,  he  is  called  a  **  trans- 
ferrer by  aellvery :  ** 

2.  A  transferrer  by  delivery  is 
not  liable  on  the  instrument : 

3.  A  transferrer  by  delivery 
who  negotiates  a  bill  thereby 
warrants  to  his  immediate 
transferee,  being  a  holder  for 
value,  that  the  bill  is  what  it 
purports  to  be,  that  he  has  a 
right  to  transfer  it,  and  that  at 
the  time  of  transfer  he  is  not 
aware  of  any  fact  which  ren- 
ders it  valueless. 

Discharge  of  Bill. 

50.  A  bill  is  discharged  by 
payment  in  due  course  by  or  on 
behalf  of  the  drawee  or  ac- 
ceptor : 

*' Payment  in  due  course*' 
means  payment  made  at  or 
after  the  maturity  of  the  bill  to 
the  holder  thereof  in  good  faith 
and  without  notice  that  his 
title  to  the  bill  is  defective : 

2.  Subject  to  the  provisions 
hereinafter  contained,  when  a 
bill  is  paid  by  the  drawer  or  an 
indorser,  it  is  not  discharged ; 
but— 

(a.)  Where  a  bill  payable  to, 
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or  to  the  order  of,  a  third  party 
is  paid  by  the  drawer,  the 
drawer  ma^  enforce  payment 
thereof  against  the  acceptor, 
but  may  not  re-issue  the  bill ; 

(6.)  Where  a  bill  is  paid  by  an 
indorser,  or  where  a  bill  pay- 
able to  drawer's  order  is  paid 
by  the  drawer,  the  party  paying 
it  is  remitted  to  his  former 
rights  as  recrards  the  accept-or 
or  antecedent  parties,  and  he 
may,  if  he  thinis  fit,  strike  out 
his  own  and  sul)8equent  in- 
dorsements, and  again  negoti- 
ate the  bill : 

3.  Where  an  accommodation 
bill  is  paid  in  due  course  by  the 

Sarty  accommodated,  the  bill  is 
ischarged. 

60.  When  the  acceptor  of  a 
bill  is  or  becomes  the  holder  of 
it  at  or  after  its  maturity,  in  his 
own  right,  the  bill  is  dis- 
charged. 

61.  When  the  holder  of  a  bill 
at  or  after  its  maturity  abso- 
lutely and  unconditionally  re- 
nounces his  rif^hts  against  the 
acceptor,  the  bill  is  discharged  : 
the  renunciation  must  be  in 
writing,  unless  the  bill  is  de- 
livered up  to  the  acceptor  . 

2.  The  liabilities  of  any  party 
to  a  bill  may  in  like  manner  be 
renounced  by  the  holder  before, 
at  or  after  its  maturity ;  but 
nothing  in  this  section  shall 
affect  Uie  rights  of  a  holder  in 
due  course  without  notice  of 
renunciation. 

62.  Where  a  bill  is  intention- 
ally cancelled  by  the  holder  or 
his  agent,  and  the  cancellation 
is  apparent  there  on,  the  bill  is 
discnarged  : 

2.  In  like  manner,  any  party 
liable  on  a  bill  may  be  dis- 
charged by  the  intentional  can- 
cellation of  his  signature  by  the 
holder  or  his  agent.  In  such 
case,  any  indorser  who  would 


have  had  a  right  of  recourse 
against  the  party  whose  signa- 
ture is  cancelled  is  also  dis- 
charged : 

3.  A  cancellation  made  un- 
intentionally, or  under  a  mis- 
take, or  without  the  authority 
of  the  holder,  is  inoperative; 
but  wheri  a  bill  or  any  signa- 
ture thereon  appears  to  have 
been  cancelled,  the  burden  of 
proof  lies  on  the  party  who 
alleges  that  the  cancellation 
was  made  unintentionally,  or 
under  a  mistake,  or  without 
authority. 

63.  Where  a  bill  or  accept- 
ance is  materially  altered  with- 
out the  assent  of  all  parties 
liable  on  the  bill,  the  bill  is 
voided, except  as  against  a  party 
who  has  himself  made,  author- 
ized, or  assented  to  the  altera- 
tion, and  subsequent  indorsers : 

Provided,  that  where  a  bill 
has  been  materially  altered,  but 
the  alteration  is  not  apparent, 
and  the  bill  is  in  the  hands  of  a 
holder  in  due  course,  such 
holder  may  avail  himself  of  the 
bill  as  if  it  had  not  been  altered, 
and  may  enforce  payment  of  it 
according  to  its  original  tenor : 

2.  In  particular,  the  following 
alterations  are  material, 
namely,  any  alteration  of  the 
date,  tne  sum  payable,  the  time 
of  payment,  tne  place  of  pay- 
ment, and  where  a  bill  has  been 
accepted  generally,  the  addition 
of  a  place  of  payment  without 
the  acceptor's  assent. 

Acceptance  and  Paytnent  for 
Honor, 

64.  Where  a  bill  of  exchange 
has  been  protested  for  dishonor 
by  non-acceptance,  or  protested 
for  better  security,  and  is  not 
overdue,  any  person,  not  being 
a  party  already  liable  thereon, 
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may,  with  the  consent  of  the 
holder,  intervene  and  accept 
the  bill  suprd  protest,  for  the 
honor  of  any  party  liable  there- 
on, or  for  the  honor  of  the  per- 
son for  whose  account  the  bill 
is  drawn  : 

2.  A  bill  may  be  accepted  for 
honor  for  part  only  of  tne  sum 
for  which  ft  is  drawn : 

3.  An  acceptance  for  honor 
sum'd  protest,  in  order  to  be 
valid,  must— 

{a.)  Be  written  on  the  bill, 
and  indicate  that  it  is  an  ac- 
ceptance for  honor ; 

<o.)  Be  signed  by  the  acceptor 
for  honor : 

4.  Where  an  acceptance  for 
honor  does  not  expressly  state 
for  whose  honor  it  is  made,  it 
is  deemed  to  be  an  acceptance 
for  the  honor  of  the  drawer  : 

6.  Where  a  bill  payable  after 
sight  is  accepted  for  honor,  its 
maturity  is  calculated  from  the 
date  of  presenting  for  non- 
acceptance,  and  not  from  the 
date  of  the  acceptance  of  honor. 

65.  The  acceptor  for  honor 
of  a  bill  by  accepting  it  engages 
that  he  will,  on  due  present- 
ment, pay  the  bill  occoitling  to 
the  tenor  of  his  acceptance,  if 
it  is  not  paid  by  the  drawee, 
provided  it  has  been  duly  pre- 
sented for  payment  and  pro- 
tested for  non-payment,  and 
that  he  receives  notice  of  these 
facts: 

2.  The  acceptor  for  honor  is 
liable  to  the  holder  and  to  tdl 
parties  to  the  bill  sub<<equent  to 
the  party  for  whose  honor  he 
has  accepted. 

66.  Where  a  dishonored  bill 
lias  been  accepted  for  honor 
suprd  protest,  or  contains  a 
reference  in  case  of  need,  it 
must  be  protested  for  non-pay- 
ment before  it  is  presented  for 
payment  to   the   acceptor   for 


honor,   or   referee  In   case   of 
need : 

2.  Where  the  address  of  the 
acceptor  for  honor  is  in  the 
same   place   where  the  bill  is 

Protested  for  non-payment,  the 
ill  must  be  presented  to  him 
not  later  than  the  day  following 
its  maturity:  and  where  the 
address  of  the  acceptor  for 
honor  is  in  some  place  other 
than  the  place  where  it  was  pro- 
tested for  non-payment,  the  bill 
must  be  forwarded  not  later 
than  the  day  following  its  ma- 
turity for  presentment  to  him: 

3.  Delay  in  presentment  or 
non-presentment  is  excused  by 
any  circumstance  which  would 
excuse  delay  in  presentment 
for  payment  or  non-present- 
ment for  payment : 

4.  When  a  bill  of  exchange  is 
dishonored  by  the  acceptor  for 
honor,  it  must  be  protested  for 
non-payment  by  him. 

67.  Where  a  bill  has  been 
protested  for  non-pay meni,  any 
person  may  intervene  and  pay 
It  suprd  protest  for  the  honor 
of  anv  party  liable  thereon,  or 
for  the  honor  of  t  he  person  for 
whose  account  the  bill  is 
drawn  : 

2.  Where  two  or  more  per- 
sons offer  to  pay  a  bill  for  the 
honor  of  different  parties,  the 
person  whose  payment  will  dis- 
charge most  parties  to  the  bill 
shall  have  the  preference  : 

3.  Payment  for  honor  suj^rd 
pix)test.  In  order  to  operate  as 
such  and  not  as  a  mere  volun- 
tary payment,  must  be  attested 
by  a  notarial  act  of  honor, 
which  may  l)e  appended  to  the 
protest  or  form  an  extension 
of  it: 

4.  The  notarial  act  of  honor 
must  be  founded  on  a  declara- 
tion made  by  the  payer  for 
honor,  or  his  agent  in  that  be- 
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half,  declaring  his  intention  to  i 
pay  the  bill  for  honor,  and  for 
whose  honor  he  pays : 

5.  Where  a  bill  has  been  paid  , 
for   honor,   all    parties   subse- 
quent to  the  party  for  whose 
honor  it  is  paid  are  discharged, 
but  the  payer  for  honor  is  sub- 
rogated  for   and   succeeds    to , 
both  the  rights  and  duties  of ' 
tlie  holder  as  regards  the  party  | 
for  whose  honor  he  pays,  and  i 
all  parties  liable  to  that  party  : 

6.  The  payer  for  honor,  on 
paying  to  tlie  bolder  the  amount 
of  the  bill  and  the  notarial  ex- 
penses incidental  to  its  dis- 
honor, is  entitled  to  receive 
both  the  bill  itself  and  the  pro- 
test. If  the  holder  does  not  on 
demand  deliver  them  up,  he 
shall  be  liable  to  the  payer  for 
honor  in  damages : 

7.  Where  the  holder  of  a  bill 
refuses  to  receive  payment 
suprd  protest,  he  shall  lose  his 
right  of  recourse  against  any 
party  who  would  have  been  dis- 
charged by  such  payment. 

Lost  Instruments. 

6S.  Where  a  bill  has  been 
lost  before  it  is  overdue,  the 
person  who  was  holder  of  it 
may  apply  to  the  drawer  to  give 
him  another  bill  of  the  same 
tenor,  giving  security  to  the 
drawer,  if  required,  to  Indem- 
nify him  against  all  parties 
whatever  in  case  the  bill  al- 
leged to  have  been  lost  shall  be 
found  again : 

2.  If  the  drawer,  on  reque^it 
as  aforesaid,  refuses  to  give 
such  duplicate  bill,  he  may  be 
compelled  to  do  so. 

69.  In  any  action  or  pro- 
ceeding upon  a  bill,  the  court  or 
a  judge  may  order  that  the  loss 
of  the  instrument  shall  not  be 
set  up,  provided  an  indemnity 


is  given  to  the  satisfaction  of 
the  court  or  judge  against  the 
claims  of  any  other  person  upon 
the  instrument  in  question. 

Bill  in  a  Set. 

70.  Where  a  bill  is  drawn  in 
a  set.  each  part  of  the  set  being 
numbered,  and  containing  a 
reference  to  the  other  parts,  the 
whole  of  the  parts  constitute 
one  bill : 

2.  Where  the  holder  of  a  set 
indorsee  two  or  more  parts  to 
different  persons,  he  is  liable  on 
every  sucn  part,  and  every  In- 
dorser  subsequent  to  him  is 
liable  on  the  part  he  has  him- 
self indorsed  as  if  the  said 
parts  were  separate  bills : 

3.  Where  two  or  more  parts 
of  a  set  are  negotiated  to  aiffer- 
ent  holders  in  due  course,  the 
holder  whose  title  first  accrues 
is,  as  between  such  holders, 
deemed  the  true  owner  of  the 
bill ;  but  nothing  in  this  sub- 
section shall  affect  the  rights  of 
a  person  who  in  due  course  ac- 
cepts or  pays  the  part  first  pre- 
sented to  him : 

4.  The  acceptance  may  be 
written  on  any  part,  and  it 
must  be  written  on  one  part 
only: 

5.  If  the  drawee  accepts  more 
than  one  part,  and  such  accept- 
ed parts  get  into  the  hands  of 
different  holders  in  due  course, 
he  is  liable  on  every  such  part 
as  If  it  were  a  separate  bill : 

6.  When  the  accept^or  of  a  bill 
drawn  in  a  set  pays  it  without 
requiring  the  part  bearing  his 
acceptance  to  be  delivered  up 
to  him,  and  that  part  at  matur- 
itv  is  outstanding  in  the  bands 
of  a  holder  in  due  course,  he  is 
liable  to  the  holder  thereof : 

7.  Subiect  to  the  preceding 
rules,  where  any  one  part  of  a 
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but  drawn  in  a  aet  is  discharged 
by  payment  or  otherwise,  the 
whole  bill  is  discharged. 

Conjlict  of  Laiva. 

71.  Where  a  bill  drawn  in 
one  country  is  negotiated,  ac- 
cepted or  payable  in  another, 
the  rights,  duties  and  liabilities 
of  the  parties  thereto  are  de- 
termined an  follows  : 

(a.)  The  validity  of  a  bill  as 
regards  requisites  in  form  is 
determined  by  the  law  of  the 
place  of  issue,  and  the  validity 
as  regards  requisites  in  form  of 
the  supervening  contracts,  such 
as  acceptance,  or  indorsement, 
or  acceptance  suurd  protest,  is 
determined  by  tne  law  of  the 
place  where  such  contract  was 
made : 

Provided  that— 

<1.)  Where  a  bill  is  issued  out 
of  Canada,  it  is  not  invalid  by 
reason  only  that  it  is  not 
stamped  in  accordance  with  the 
law  of  the  place  of  issue ; 

<2.)  Where  a  bill,  issued  out 
of  Canada,  conforms,  as  regards 
requisites  in  fdrm,  to  the  law  of 
Canada,  it  may,  for  the  purpose 
of  enforcing  pavment  thereof, 
be  treated  as  valid  as  between 
all  persons  who  negotiate,  hold 
or  become  parties  to  it  in 
Canada ;  i 

(6.)  Subject  to  the  provisions 
of  this  Act,  the  interpretation 
of  the  drawing,  indorsement, 
acceptance  or  acceptance  sujprd 
protest  of  a  bill,  is  determined 
by  the  law  of  the  place  where 
such  contract  is  made  : 
.  Provided,  that  where  an  in- 
land bill  is  indorsed  in  a  foreign 
country,  the  indorsement  shall, 
as  regards  the  payer,  be  in- 
terpreted according  to  the  law 
of  Canada  : 

(c)  The  duties  of  the  holder 


with  respect  to  presentment  for 
acceptance  or  payment  and  the 
necessity  for  or  sufficiency  of  a 
protest  or  notice  of  dishonor,  or 
otherwise,  are  determined  by 
the  law  of  the  place  where  the 
act  is  done  or  the  bill  is  dis- 
honored : 

{d,)  Where  a  bill  is  drawn  out 
of  but  payable  In  Canada,  and 
the   sum   payable   is    not    ex- 

Sressed  in  the  currency  of 
anada,  the  amount  shall,  in 
the  absence  of  some  express 
stipulation,  be  calculated  ac- 
cording to  the  rate  of  exchange 
for  sight  drafts  at  the  place  of 
payment  on  the  day  the  bill  is 
payable ; 

(e.)  Where  a  bill  is  drawn  in 
one  country  and  is  payable  in 
another,  the  due  date  thereof  is 
determined  according  to  the 
law  of  the  place  where  it  is  pay- 
able ; 

if.)  If  a  bill  or  note,  presented 
for  acceptance,  or  payable  out 
of  Canada,  is  protested  for  non- 
acceptance  or  non-payment,  a 
notarial  copy  of  the  protest  and 
of  the  notice  of  dishonor,  and  a 
notarial  certificate  of  the  ser- 
vice of  such  notice,  shall  be  re- 
ceived in  all  courts,  as  primd 
facie  evidence  of  such  protest, 
notice  and  service. 


PART  III. 

CHEQUES  ON   A   BANK. 

72.  A  cheque  is  a  bill  of  ex- 
change drawn  on  a  bank,  pay- 
able on  demand : 

2.  Except  as  otherwise  pro- 
vided in  this  part,  the  provi- 
sions of  this  Act  applicable  to  a 
bill  of  exchange  payable  on 
demand  apply  to  a  cheque. 

73.  Subject  to  the  provisions 
of  this  Act— 
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(a.)  Where  a  cheque  is  not 
presented  for  payment  within  a 
reasonable  time  of  Its  issue^and 
the  drawer  or  the  person  on 
whose  account  it  is  drawn  had 
the  right  at  the  time  of  such 
presentment,  as  between  him 
and  the  bank,  to  have  the 
cheque  paid,  and  suffers  actual 
damage  through  the  delay,  he 
is  discharged  to  the  extent  of 
such  damage,  that  is  to  Siy,  to 
the  extent  to  which  such 
drawer  or  person  is  a  creditor 
of  such  banK  to  a  larger  amount 
than  he  would  have  been  had 
such  cheque  been  p-iid  ; 

(6.)  In  determining  what  is  a 
reasonable  time,  regard  shall  be 
had  to  the  nature  or  the  instru- 
ment, the  usage  of  trade  and  of 
banks,  and  the  facts  of  the 
particular  case ; 

(c.)  The  holder  of  such  cheque, 
as  to  which  such  drawer  or  per- 
son is  discharged,  shall  be  a 
creditor,  in  lieu  of  such  drawer 
or  person,  of  such  bank  to  the 
extent  of  such  discharge,  and 
entitled  to  recover  the  amount 
from  it. 

74.  The  duty  and  authority 
of  a  bank  to  pay  a  cheque 
drawn  on  it  by  its  customer  are 
terminated  by— 

ia.)  Countermand  of  pay- 
ment : 

(6.)  Notice  of  the  customer's 
death. 

Crossed  Cheques, 

75.  Where  a  checjue  bears 
across  its  face  an  addition  of— 

(«,)  The  woi-d  "bank"  be- 
tween two  parallel  transverse 
lines,  either  with  or  without 
the  words  "  not  negotiable  ; " 
or— 

(6.)  Two  parallel  transverse 
lines  simply,  either  with  or 
without  the  words  "  not  negoti- 
able ; " 


That  addition  constitutes  a 
crossing,  and  the  cheque  is 
crossed  generally  : 

2.  Where  a  cheque  bears 
across  its  face  an  addition  of  the 
name  of  a  bank,  either  with  or 
without  the  words  **  not  negoti- 
able,** that  addition  constitutes 
a  crossing,  and  the  cheque  is 
crossed  specially  and  to  that 
bank. 

76.  A  cheque  mav  be  crossed 

generally  or  specified  by    the 
rf^wer : 

2.  Where  a  cheque  is  un- 
crossed, the  holder  may  cross  it 
generally  or  specially : 

3.  Where  a  cheoue  is  crossed 
generally,  the  holder  may  cross 
it  specially: 

4.  Where  a  cheque  is  crossed 
generally  or  specially,  the 
holder  may  add  the  words  "  not 
negotiable ;  ** 

6.  Where  a  cheque  is  crossed 
specially  the  bank  to  which  it 
is  crossed  may  again  cross  it 
specially,  to  another  bank  for 
collection  : 

6.  Where  an  uncrossed  cheque, 
or  a  cheque  crossed  gener- 
ally, is  sent  to  a  bank  for  collec- 
tion, it  may  cross  it  specially  to 
itself : 

7.  A  crossed  cheque  may  be 
reopened  or  uncrossed  by  the 
drawer  writing  between  the 
transverse  lines,  and  initialling 
the  same,  the  words  "pay 
cash.*' 

77.  A  crossing  authorized  by 
this  Act  is  a  material  part  of 
the  cheque  :  it  shall  not  be  law- 
ful for  any  person  to  obliterate 
or,  except  as  authorized  by  tliis 
Act,  to  add  to  or  alter  the  cross* 
ing. 

78.  Where  a  cheque  is  crossed 
specially  to  more  than  one 
bank,  except  when  crossed 
to  another  bank  as  agent  for 
collection,thebankon  which  it  is 
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drawn   shall   refuse    payment 
thereof : 

2.  Where  the  bank  on  which 
a  cheque  so  crossed  is  drawn, 
nevertheless  pays  the  same,  or 
pays  a  cheque  crossed  Kenei-ally 
otherwise  than  to  a  bank,  or, 
if  crossed  specially,  otheiwise 
thin  to  the  bank  to  which  it  is 
crossed,  or  to  the  bank  acting  ! 
as  its  agent  for  collection,  it  is 
liable  to  the  true  owner  of  the 
cheque  for  any  loss  he  sustains 
owing  to  the  cheque  having 
been  so  paid : 

Proviaed,  that  where  a  chec^ue 
is  presented  for  payment  which 
does  not  at  the  time  of  present- 
ment appear  to  be  crossed,  or 
to  have  had  a  crossing  which 
has  been  obliterated,  or  to  have 
been  added  to  or  altered  other- 
wise than  as  authorized  by  this 
Act,  the  bank  paying  the  cheque 
in  good  faith  and  without 
negligence  shall  not  be  respon- 
sible or  incur  any  liability,  nor 
shall  the  payment  be  questioned 
by  reason  of  the  cheque  having 
been  crossed,  or  of  the  crossing 
having  been  obliterated  or  hav- 
ing been  added  to  or  altered 
otherwise  than  as  authorized 
by  this  Act,  and  of  payment 
having  been  made  otherwise 
than  to  a  bank  or  to  the  bank  to 
which  the  cheque  is  or  was 
crossed,  or  to  tlie  bank  acting 
as  its  agent  for  collection,  as 
the  case  may  be. 

79.  Where  the  bank,  on 
which  a  crossed  cheque  is 
drawn,  in  good  faith  and  with- 
out negligence  pays  it,  if  cross- 
ed generally,  to  a  bank,  or,  if 
crossed  specially,  to  the  bank  to 
which  it  is  crossed,  or  to  a 
bank  acting  as  its  agent  for 
collection,  the  bank  paying  the 
cheque,  and  if  the  cheque  has 
come  into  the  hands  of  the 
payee,   the   drawer    shall    re- 


spectivelv  be  entitled  to  the 
same  rights  and  be  placed  in 
the  same  position  as  if  payment 
of  the  cheque  had  been  made  to 
the  true  owner  thereof. 

80.  Where  a  person  takes  a 
crossed  cheque  which  bears  on 
it  the  words  "  not  negotiable  " 
he  shall  not  have  and  shall  not 
be  capable  of  giving  a  better 
title  to  the  cheque  than  that 
which  had  the  person  from 
whom  he  took  it. 

81.  Where  a  bank,  in  good 
faith  and  without  negligence, 
receives  for  a  customer  payment 
of  a  cheaue  crossed  generally 
or  specially  to  itself,  and  the 
customer  has  no  title,  or  a  de- 
fective title  thereto,  the  bank 
shall  not  incur  any  liability  to 
the  true  owner  of  the  cheque 
by  reason  only  of  having  re- 
ceived such  payment. 


PART  IV. 

PK0MIS80RY  NOTES. 

82.  A  promissory  note  is  an 
unconditional  promise  in  writ- 
ing made  by  one  person  to  an- 
other, signed  by  the  maker, 
engaging  to  pay,  on  demand  or 
at  a  fixed  or  determinable 
future  time,  a  sum  certain  in 
monev,  to,  or  to  the  order  of,  a 
specined  person,  or  to  bearer  : 

2.  An  instrument  in  the  form 
of  a  note  payable  to  maker's 
order  is  not  a  note  within  the 
meaninj^  of  this  section,  unless 
and  until  it  is  indorsed  by  the 
maker : 

3.  A  note  is  not  invalid  by 
reason  only  that  it  contains  also 
a  pledge  of  collateral  security 
with  authority  to  sell  or  dispose 
thereof : 

4.  A  note  which  is,  or  on  th^ 
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face  of  it  purports  to  be,  both 
made  and  payable  within 
Canada,  is  an  inland  note  :  any 
other  note  is  a  foreign  note. 

83.  A  promissory  note  is  in- 
choate and  incomplete  until  de* 
livery  thereof  to  the  payee  or 
bearer. 

84.  A  promissory  note  may 
be  made  by  two  or  more 
makers,  and  they  may  be  liable 
thereon  jointly,  or  jointly  and 
severally,  according  to  its 
tenor  : 

2.  Where  a  note  runs  "  I 
promise  to  pay,"  and  is  signed 
oy  two  or  more  persons,  It  is 
deemed  to  be  their  joint  and 
several  note. 

85.  Where  a  note  payable  on 
demand  has  been  indorsed,  it 
must  be  presented  for  payment 
within  a  reasonable  time  of 
the  indorsement :  if  it  is  not  so 
presented,  the  indorser  is  dis- 
charged ;  if  however,  with  the 
assent  of  the  indorser  it  has 
been  delivered  as  a  collateral  or 
continuing  security  it  need  not 
be  presented  for  payment  so 
long  as  it  is  held  as  such  secur- 
ity : 

2.  In  determining  what  is  a 
reasonable  time,  regard  shall 
be  had  to  the  nature  of  the  in- 
strument, the  usage  of  trade, 
and  the  facts  of  the  particular 
case  : 

3.  Where  a  note  payable  on 
demand  is  negotiated,  it  is  not 
deemed  to  be  overdue,  for  the 
purpose  of  affecting  the  holder 
with  defects  of  title  of  which 
he  had  no  notice,  by  reason  that 
it  appears  that  a  reasonable 
time  ror  presenting  it  for  pay- 
ment has  elapsed  since  its 
issue. 

86.  Where  a  promissory  note 
is  in  the  body  of  it  made  pay- 
able at  a  particular  place,  it 
must  be  presented  for  payment 


at  that  place.  But  the  maker 
is  not  discharged  by  the  omis- 
sion to  present  the  note  for  pay- 
ment on  the  day  that  it  ma- 
tures. But  if  any  suit  or  action 
is  instituted  thereon  against 
him  before  presentation,  the 
cost«  thereof  shall  be  in  the  dis- 
cretion of  the  court.  If  no  place 
of  payment  is  specified  in  the 
body  of  the  note,  pi^sentment 
for  payment  is  not  necessary  in 
order  to  render  the  maker 
liable : 

2.  Presentment  for  payment 
is  necessary^  in  order  to  render 
the  indorser  of  a  note  liable  : 

3.  Where  a  note  is  in  the  body 
of  it  made  payable  at  a  parti- 
cular piflce,  presentment  at 
that  place  is  necessary  in  order 
to  render  an  indorser  liable ; 
but  when  a  place  of  payment  is 
indicated  by  way  of  memor- 
andum only,  presentment  at 
that  place  is  sufficient  to  render 
the  indorser  liable,  but  a  pre- 
sentment to  the  maker  else- 
where, if  sufficient  in  other 
respects,  shall  also  suffice. 

87.  The  maker  of  a  promis- 
sory note,  by  making  it— - 

(a.)  Engages  that  ne  will  pay 
it  according  to  its  tenor ; 

(6.)  Is  precluded  from  deny- 
ing to  a  nolder  in  due  course 
the  existence  of  the  payee  and 
his  then  capacity  to  indorse. 

88.  Subject  to  the  provisions 
.in  this  part,  and  except  as  by 

this  section  provided,  the  pro- 
visions of  this  Act  relating  to 
bills  of  exchange  apply,  with  the 
necessary  modifications,  to  pro- 
missory notes : 

2.  In  applying  those  proyf- 
sions  the  maker  of  a  note  shall 
be  deemed  to  correspond  with 
the  acceptor  of  a  bill,  and  t!  e 
first  indorser  of  a  note  shall  be 
deemed  to  correspond  with  the 
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drawer  of  an  accepted  bill  pay- 
able to  drawer's  order : 

8.  The  following  provifeions 
as  to  bills  do  not  apply  to  notes, 
namely,  provisions  relating  to— 

(a.)  Presentment  for  accept- 
ance ; 

(6.)  Accep'ance; 

(c.)  Acceptance  suprd  pro- 
test; 

{d.)  Bills  in  a  set : 

4.  Where  a  foreign  note  is 
dishonored,  protest  thereof  is 
unnecessary,  except  for  the  pre- 
servation of  the  liabilities  oi  in- 
dorsers. 

.  PART  V. 

SUPPLEMENTARY. 

80.  A  thing  is  deemed  to  be 
done  in  good  faith,  within  the 
meaning  of  this  Act,  where  it 
is  in  fact  done  honestly  whether 
it  is  done  negligently  or  not. 

90.  Where,  by  this  Act,  any 
instrument  or  writing  is  re- 
quired to  be  signed  by  any  per- 
son, it  is  not  necessary  that  he 
should  sign  it  with  his  own 
hand,  but  it  is  sufficient  if  his 
signature  is  written  thereon  by 
some  other  person  by  or  under 
his  authority : 

2.  In  the  case  of  a  corpora- 
tion, where,  by  this  Act,  any 
instrument   or   writing    is  re- 

auired  to  be  signed,  it  is  suf- 1 
cient  if  the  instrument  or 
writing  is  duly  sealed  with  the 
corporate  seal;  but  nothing  in 
this  section  shall  be  construed 
as  requiring  the  bill  or  note  of  a 
corporation  to  be  under  seal. 

91.  Where,  by  this  Act,  the 
time  limited  for  doing  any  act 
or  thing  is  less  than  three  aays, 
in  reckoning  time,  non-business 
days  are  excluded :  "  non- 
business days,"  for  the  pur- 
poses  of  this  Act,  mean   the 


days  mentioned  in  the  four- 
teenth section  of  this  Act ;  any 
other  day  is  a  business  day- 

92.  For  the  purposes  of  this 
Act,  where  a  bill  or  note*  is  .re- 
quired to  be  protested  within  a 
specified  time  or  l)efore  some 
further  proceeding  is  taken,  it 
is  suiUcient  that  the  bill  or  note 
has  been  noted  for  protest 
before  the  expiration  of  the 
specified  time  or  the  taking  of 
the  proceeding ;  and  the  formal 
protfst  may  be  extended  at  any 
time  thereafter  as  of  the  date  of 
the  noting. 

93.  Where  a  dishonored  bill 
is  authorized  or  required  to  be 
protested,  and  the  services  of  a 
notary  cannot  be  obtained  at 
the  place  where  the  bill  is  dis- 
honored, any  justice  of  the 
peace  resident  in  the  place  mav 
present  and  protest  such  bill 
and  give  all  necessary  notices, 
and  shall  have  all  the  necessary 
powers  of  a  notary  in  respect 
thereto : 

2.  The  expense  of  noting  and 
protesting  any  bill  or  note,  and 
the  postages  thereby  incurred, 
shall  be  allowed  and  paid  to  the 
holder  in  addition  to  any  inter- 
est thereon : 

3.  Notaries  may  charge  the 
fees  in  each  province  heretofore 
allowed  them : 

4.  The  forms  in  the  first 
schedule  to  this  Act  may  be 
used  in  noting  or  protesting 
any  bill  or  note  and  in  giving 
notice  thereof.  A  copy  of  the 
bill  or  note  and  indorsement 
may  be  included  in  the  forms, 
or  the  original  bill  or  note  may 
be  annexed  and  the  necessary 
changes  in  that  behalf  made  in 
the  forms  : 

5.  A  protest  of  any  bill  or 
note,  and  any  copy  thereof  as 
copied  by  the  notary  or  justice 
of    the    peace,    shall,    in    any 
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action  be  primd  facie  evidence 
of  presentation  and  dishonor, 
and  also  of  service  of  notice  of 
sucii  presentation  and  dishoiior 
as  stated  in  such  protest. 

94.  The  provisions  of  this 
Act  as  to  crossed  cheques  shall 
apply  to  a  warrant  for  payment 
of  dividend. 

95.  The  enactments  men- 
tioned in  the  second  schedule 
to  this  Act  are  hei-eby  repealed, 
as  from  the  commencement  of 
this  Act,  to  the  extent  in  that 
schedule  mentioned  : 

Provided,  that  such  repeal 
shall  not  affect  anything  none 
or  suffered,  or  any  right,  title 
or  interest  acquired  or  accrued 
before  the  commencement  of 
this  Act,  or  any  legal  proceed- 
ing or  remedy  In  respect  of  any 
such  thing,  right,  title  or 
interest : 

2.  Nothing  in  this  Act  or  in 
any  repeal  effected  thereby 
shall  affect   the   provisions  of 

"  The  Bank  Act  r 

3.  The  Act  of  the  Parliament 
of  Great  Britain  passed  in  the 
fifteenth  year  of  the  reign  of 
His  late  Majesty  George  III., 
intituled  "An  Act  to  restrain 
the  negotiation  of  Promissory 
Notes  and  Inland  Bills  of  Ex- 
change under  a  limited  sum 
within  that  part  of  Great 
Britain  called  England,"  and 
the  Act  of  the  said  Parliament 
passed  in  the  seventeenth  year 
of  His  said  Majesty's  reign,  in- 
tituled "An  Act  for  further  re- 
straining the  negotiation  of 
Promissory  Notes  and  Inland 
Bills  of  Exchange  under  a  lim- 
ited sum  within  that  part  of 
Great  Britain  called  England," 
shall  not  extend  to  or  be  in 
force  in  any  Province  of  Can- 


ada, nor  shall  the  said  Acts 
make  void  any  bills,  notes, 
drafts  or  orders  which  have 
been  or  may  be  made  or  uttered 
therein. 

96.  Where  any  Act  or  docu- 
ment refers  to  any  enactment 
repealed  by  this  Act,  the  Act  or 
docament  shall  be  construed 
and  shall  operate  as  if  it  re- 
ferred to  the  corresponding  pro- 
visions of  this  Act. 

97.  This  Act  shall  come  into 
force  on  the  first  day  of  Sep- 
tember next. 

The  rules  of  the  common  law 
of  England,  including  the  law 
nierchant,  save  in  so  far  as  they 
are  inconsistent  with  the  ex- 
press provisions  of  the  said 
Act,  as  hereby  amended,  shall 
apply,  and  shall  be  taken  and 
held  to  h'ave  applied  from  the 
date  on  which  the  said  Act 
came  into  force,  to  bills  of  ex- 
change, promissory  notes  and 
rheques.i 

FIRST  SCHEDULE. 
Form  A. 

NOTINU    FOR    NON-ACCEPTANCE. 

{Copy   of    BiU    and    Indorse- 
ments,) 
On  the  18    , 

the  above  bill  was,  by  me,  at 
the  request  of  , 

presented  for  acceptance  to 
E.  P.,  the  drawee,  personally 
{or,  at  his  residence,  office  or 
usual  place  of  business),  in  the 
city  (town  or  village)  of  and 
I  received  for  answer,  "  "; 

The  said  bill  is  therefore  noted 
for  non-acceptance. 

A.  B., 
Notaty  Public, 
{Date  ami  Place.)  18    . 


>  Thii  paracnph  is  enacted  by  54-56  V.  o.  17, 0.  8. 
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Due  notice  of  the  above  was 
by  me  served  upon   |  c   D    J 

*"«  {fnXi^V,}  Pe«on«lly;'on 
the  day  of 

(or,  at  his  residence,  office  or 
usual  place  of  business)  in 

,  on  the  day 

of  (or,  by  depositing 

such  notice,  directed  to  him, 
at  ,  in  Her  Majesty's 

post  office  in  the  city  [to<vn  or 
village],  on  the  day 

of  ,  and  prepa.  ing  the 

postage  thereon.) 

A.  B., 
Notary  Public. 
{Date  and  Place.)  18    . 

Form  B. 

protest  for  non-acceptance 

or    for    non  -  payment 

of  a  bill  payable 

generally. 

(Copy  of   Bill    and  Indorse- 
ments.) 

On  this  dav  of  , 

in  the  year  18  , 1,  A.  B.,  notary 
public  for  the  Province  of 

,  dwelling  at  ,  in 

the  Province  of 

at  the  request  of  ,  did 

exhibit  the  original  bill  of 
exchange,  whereof  a  true  copy 
is  above  written,  unto  E.  F., 

ally  (or,  at  his  residence,  office 
or  usual  place  of  business)  in 
,  and,  speaking  to  him- 
self (or  his  wife,  his  clerk,  or 
his  servant,  &c.,)  did  demand 

which  demand  {ghej  ^^' 
swered:  " 


Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 

Srot<ested,  and  by  these  presents 
o  protest  against  the  acceptor, 
drawer  and  indorsers  (or  drawer 
and  indorsers)  of  the  said  biU, 
and  other  parties  thereto  or 
therein  concerned,  for  all  ex 
change,  re -exchange,  and  al- 
costs,  damages  and  interestl 
present  and  to  come,  for  want  of* 

{^jiS^r } »'  *!>«  "W  wu. 

An  of  which  I  attest  by  my 
signature. 

(Protested  in  duplicate.) 

A.  B.,  ••  -  rg 

Notary  Public. 
Form  C. 

PROTEST  for  non-acceptance 

OR    FOR    non-payment    OF 

A     BILL      PAYABLE     AT 

A    STATED    PLACE. 

(Copy    of  BiU  and   Indorse- 
ments.) 

On  this  day  of  , 

in  the  year  18  , 1,  A.  B.,  not-ary 
public  for  the  Province  of 

,  dwelling  at  , 

in  the  Province  of  . 

at  the  request  of  .  did 

exhibit  the  original  bill  of  ex- 
change, whereoi  a  true  copy  is 
above  written,  unto  E.  F.,  the 

,  being  the  stated 
place  where  the  said  bill 
IS  payable,  and  there,  speak- 
ing to  did 

demand    {^^^^)  of  the 

said  bill ;  unto  which  demand 
he  answered  :  "  ." 

Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 

Srotested,  and  by  these  presents 
o  protest  against  the  acceptor. 
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drawer  and  indorsers  (or  drawer 
and  indorsers)  of  the  Baid  bill, 
and  all  other  parties  thereto  or 
therein  concerned,  for  all  ex- 
change, re-exchange,  costs, 
damages  and  interest,  present 
and    to    come,    for    want    of 

{^.s^r}"' *»»««*<>  "ill. 

All  of  which  I  attest  by  my 
signature. 

(Protested  in  duplicate.) 

A.  B., 
Notary  Public, 

Form  D. 

protest  for  non-payment  of 
a    bill   noted,   but   not 
protested,    for    non- 
acceptance. 

//  the  protest  is  made  by  the 
same  notary  trho  noted  the  bill, 
it  should  tm mediately  follow 
the  act  of  noting  and  memoran- 
duin  of  service  thereof  and 
begin  with  the  troi'ds  *'and 
afterwards  on,  &c.,"  continu- 
ing as  in  the  last  preceding 
form,  Imt  introducing  between 
the  words  "did"  and  "ex- 
hibit," ^^  word  "again,"  and, 
in  a  parenthesis^  between  the 
words  "written"  mid  "unto," 
t?ie  tcords:  "and  which  bill 
was  by  me  dulv  noted  for  non- 
acceptance  on  the  day 
of 

But  if  the  prof  est  is  not  made 
by  the'  same  notary^  then  it 
should  follow  a  copy  of  the 
original  bill  and  inaorHcmrnts 
and  noting  marked  on  the  bill— 
and  then  in  the  proteat  intro- 
duce, in  a  parenthesis,  between  ' 
the  words  "written"  and 
"unto,"  the  words:  "and  which 
bill  was  on  the  day 

of  ,  by 


notary  public  for  the  Province 
of  ,  noted   for   non- 

acceptance,  as  appears  by  his 
note  thereof  marked  on  the 
said  bill." 

Form  £. 


PROTEST  FOR  NON-PAYMENT  OF 
A  NOTE  PAYABLE  GENER- 
ALLY. 

{Copy  of  Note    and    Indorse- 
ments, 

On  this  day  of  ,  in 

the  year  18    ,  I,  A.  B.,  notary 

Sublic  for  the  Province  of  , 

welling  at  ,  in  the  Pro- 

vince or  ,  at  the  request  of 

,  did  exhibit  the  original 
promissory  note,  whereof  a  true 
copy  is  above  written,  unto 
,  the  promisor,  personally 
{or,  at  his  residence,  office  or 
usual  place  of  business),  in  , 
and  speaking  to  himself  {or  his 
wife,  his  clerk  or  bis  servant, 
&c.),  did  demand  payment 
thereof;    unto  which    demand 

{she}    -nswcmi:" 

Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 
protested,  and  by  these  presents 
do  protest  against  the  promisor 
and  indorsers  of  the  said  note, 
and  all  other  parties  thereto  or 
therein  concerned,  for  all  costs, 
damages  and  interest,  pre<«eDt 
and  to  come,  for  want  of  pay- 
ment of  the  said  note. 

All  of  which  I  attest  by  my 
signature. 

(Protested  in  duplicate.) 

A.  B., 

Notaiy  Public, 
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Form  F. 

protest  for  non-pay bie nt  of 
a  notb  payable  at  a  stated 

PLAGE. 

{Copy  of  Note  and  Indorse- 
ment 8,) 

On  this         day  ,  in  the 

year  18  , 1,  A.B.,  notary  public 
for  the  Province  of  ,  dwell- 

ing at  ,  in  the  Province  of 

,  at  the  request  of  , 

did  exhibit  the   original    pro- 
missory  note,  whereof  a  true 
copy  is  above  written,  unto 
the  promisor,  at  ,    being 

the  stated  place  where  the  said 
note  is  payable,  and  there, 
speaking  to  did  demand 

payment  of  the  said  note,  unto 
which  demand    he  answered : 

Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 

S  rotes  ted,  and  by  these  presents 
o  protest  against  the  promisor 
ana  indorsers  of  the  said  note, 
and  all  other  parties  thereto  or 
therein  concerned,  for  all  costs, 
damages  and  interest,  present 
and  to  come,  for  want  of  pay- 
ment of  the  said  note. 

All   which    I   attest   by   my 
signature. 

(Protested  in  duplicate.) 

A.  B., 
Notary  Public. 

Form  6. 

notarial  notice  of  a  notin6» 
or  of  a  protest  for  non" 
acceptance,  or  op  a  pro' 
test  for  non-payment  of  a 

BILL. 

(Place  and  date  of  Noting  or  of 

Protest.) 
1st. 

To  P.  Q.  {the  drawer.) 
at 

Sir, 
.  Your  bill   of  exchange    for 
$         ,  dated   at  the         , 


upon  E.  F.,  in  favor  of  C.  D., 

payable  days  after  {d!fte'} 
was  this  day,  at  the  request  of 

duly  {protested}    ^^^^ 
for  [  non-acceptance,  i 
( non-payment.     I" 

A.  B., 
Notary  Pid)lic, 

(Place  and  date  of  Noting  or  of 

Protest.) 
2nd. 

To  C.  D.  (indorser)^ 
{or  F.  G.) 
at 

Sir, 

Mr.  P.  Q.*s  bill  of  exchange 
for  $  ,  dated  at  ,  the  , 
upon  E.  F.,  in  your  favor  {or  in 
favor  of  C.  D.,)' payable       days 

after  [^^^^  }  and  by  you  in- 
dorsed, was  this  day,  at  the  re- 
quest  of        duly  {^^.t.^} 

"y  -  'or  { sr  s^rnr } 

A.  B., 
Notary  Public. 

Form  H. 

notarial  notice  of  protest 
for     non-payment    of    a 

NOTE. 

(Place  and  date  of  Protest.) 

To 

at 
Sir, 
Mr.  P.  Q.'s  promissory  note 
for  9       ,  dated  at        ,  the 

rdays      ^ 
payable  <  months  >  after  date 
Ion ) 

to  l^^p  }  or  order,  and  in- 
dorsed by  you,  was  this  day,  at 
the  request  of  ,  duly  pro- 

tested by  me  for  non-payment. 

Notai*y  Public. 
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Form  I. 


NOTARIAL  8SRYIGB  OF  NOTICE 
OF  A  PROTEST  FOR  NON- 
ACCRPTANCE  OR  NON-PAY- 
MENT OF  A  BILL,  OR  OF  NON- 
PAYMENT   OF  A    NOTE    {to    be 

avJbjoined  to  tfie  Protest.) 

And  afterwards,  I,  tbe  afore- 
said protesting  notary  public, 
did  serve  due  notice,  in  the 
form  prescribed  by  law,  of 
the  foregoing  protest  for 
'  non-acceptance  \      ^^      ^j^ 


{ 


non-payment      / 

I  ^^^  I  thereby  protested  upon 

j  P,  Q.,  I  ^y^^  i  drawer  \ 
t  C.  D.,  /  ^'^®  I  indorsers  / 
personally,  on  the  day  of 

{or,  at  his  residence,  office  or 
usual  place  of  business)  in  , 
on  the  day  of  ;  (or,  by 

depositing  such  notice,  directed 

to  the  said  {  c'  %' }  **^  ♦  ^^ 
Her  Majesty's  post  office  in 

on    the  day  of  , 

and  prepaying  the  postage 
thereon). 

In  testimony  whereof,  I  have, 
on  the  last  mentioned  day  ana 
year,  at  aforesaid,  signed 

these  presents. 

A.  B., 
Notary  PvJblic, 

Form  J. 

PROTEST  BY  A  JUSTICE  OF  THE 
PEACE  (WHERE  THERE  18  NO 
NOTARY)  FOR  NON-ACCEPT- 
ANCE OF  A  BILL,  OR  NON  PAY- 
MENT OF  A  BILL  OR  NOTE. 

(Copy  of  Bill  or  Note  and  In- 
dorsements). 

On  this        day  of        ,  in  the 

J  ear  18     , 1,  N.  O.,  one  of  Her 
lajesty's  justices  of  the  peace 
for  the  district  {or  county,  &c.). 


unto 


an- 


of  ,  in  the  Province  of  , 
dwelling  at  {or  near)  the  village 
of  ,    in    the  said  district, 

there  being  no  practising  notary 
public  at  or  near  the  said  village 
{or  any  other  legal  cause),  did, 
at  the  request  of  and  in 

the  presence  of  , 

well  known  unto  me,  exhibit 

the  original  IJjjJJ^  |    whereof  a 

true  copy  is  above  written  unto 

( drawer    1 
P.  Q.,  the<  acceptor  >    thereof, 

I  promisor  J 
personally  {ar  at  his  residence, 
office  oi'  usual  place  of  business) 
in  ,  and  speaking  to  him- 

self (his  wife,  his  clerk  or  his 
servant,     &c.),     did     demand 

{s«r} '"«-". 

which  demand    |     i      | 

swered :  " 

Wherefore  I,  the  said  justice 
of  the  peace,at  the  request  afore 
said,  nave   protested,  and   by 
these      presents     do     protest 
against  the 
r  drawer  and  indorsers 

promisor  and  indorsers 

acceptor,    drawer  and    in 

^dorsers 

of  the  said  {  ^^IJ^}     and      all 

other  parties  thereto  and 
therein  concerned,  for  all  ex- 
change, re  exchange,  and  all 
costs,  damages  and  interest, 
present  and  to  come,  for  want 

"'  { =?„r}    <"   the    B«id 

r  bill.  \ 

\note.  / 

All  wtiich  is  by  these  presents 
attested  by  the  signature  of  the 
said  {the  iHtness)  and  by  my 
hand  and  seal. 

(Protested  in  duplicate.) 
(Signature  of  the  witneeaj 
(Signature  and  seal  of  theJ.  Pj 


} 
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SECOND  SCHEDULE. 
enactjients  repealed. 


Province  and  Chapter.      ;    Title  of  Act  and  extent  of  repeal. 


Dominion  of  Canada :  ' 

Chap.  123,  Revised  Statutes.  An  Act  respecting  Bills  of  Exchange 

and  Promissory  Notes. —The  whole 
Act. 

Province  of  Quebec : 
Civil  Code  of  Lower  Canada.  Articles  2,279  to  2,354  both  inclusive. 

n 

Nova  Scotia : 
Revised     Statutes,    third, 


series,  chap.  82. 


New  Brunswick : 
Revised  Statutes,  chap.  116. 


**  Of  Bills  of  Exchange  and  Promis* 
sory  Notes."  Section  2.  The  other 
sections  of  this  chapter  have  been 
heretofore  repealed. 

"Of   Bills,    Notes  and    Choses    in 
Action.'*  Section  2.  The  other  sec- 
tions of   this  chapter  have  been 
heretofore  repealea. 
soviet..  1867,  chap.  34 iAn  Act  to  amend  chap.  116  of  the 

'    Revised  Statutes.  '*C5f  Bills,  Notes 
and  Choses  in  Action  ;  '*  also  Act 
12th   Victoria,  chapter  30,  relating 
thereto.    Section  I. 

[*£xcept  in  so  far  as  such  articles,  or  any  of  them,  relate  to 
evidence  in  regard  to  bills  of  exchange,  cheques  and  promissory 
notes.] 
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A. 


ARTS. 

A.bandoned      Iiands,     in 

seigniories,  re-entry    upon 

— im2«R.  S.  Q.  5607et8eq..  156ia 

Abandonment,  of  immove- 
ables by  ascendants 1277 

of   present   property  equi- 
valent to  gift 781 

in  emphyteusis 580 

obligation  of  purchaser  to 
pay,  in  alienation  for  rent, 

not  discharged  by 1505 

Vide    Surrender,  Stray 
Property,  Insurance. 

Absence,    effects  of   as  re-  • 

gards  marriage 108  to  112 

effects  of,  as  regards  con- 
tingent rights 104  to  107 

Absentee,  definition  of 86 

must  give  security  for  costs       20 
when  curator  may  be  ap- 
pointed          87 

procedure  to  appoint   cur- 
ator          88 

powers  and  duties  of  cura- 
tor to 89  to  91 

curatorship  brought  to  an 
end 92 

Srovisional     possession    of 
eirs  of  absentee 93  to  97 

when    provisional    posses- 
sion becomes  absolute 96 

effect  of  re-appearance   of 

absentee 100-101 

oontingent    rights     which 
may  accrue  to 104  to  107 


Absentee.—  arts. 

care  of  minor  children   of 

absentee 113-114 

when  property  of  absentee 
may    be   nypothecated  —    2030 

Abuse,  of  enjoyment  by  usu- 
fructuary        480 

of  enjoyment  by  dowager. .     14<J4 

Acceptance,  of   Commun- 
ity :  Vide  Community. 

0/  Giffa 787  to  794 

**       when  presumed...      788 
**       by  tutors,  curators, 

O/Gi/tSy  time  for  accepting, 

viae  Gifts 
0/  Succesaiona :  Vide  Suc- 
cessions. 
0/Sticceaaiona:  by  tutor  to 

minors 301 

Of     Succeaaiona  :      under 

benefit  of  inventory.  .649  to  060 
0/    Legaciea    either     ex- 
press or  implied 866 

Of  Tranafer,    in   sales  of 
debts    is    equivalent   to 

notice Iff71 

Accession,  General  law  of : 

Vide  Ownership 408  to  413 

in  relation  to  immoveable 

property 888,  .414  to  427 

in     relation     to     pigeons, 

rabbits&flsh 428 

in    relation    to    moveable 

property 429  to  442 

as  between  co-heirs 653 


/ 
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Accession. —  arts. 

in    successions    devolving 

to  ascendants 627 

in  regard  to  legacies 808,  888 

^*  gifts  inter  vivos      888 

Accessories,  in  legacies  in- 
clude necessary  dependen- 
cies       891 

sale  of  a  thing  includes  its 

accessories 1499 

sale  of  a  debt  includes  its 
securities 1574 

Accidents,  Hallway  (gen- 
eral)      1053 

railway  (injuries  to  cattle).     1053 
railway  **       (byflre)..     1053 

street 1053 

marine    1053 

general 1053 

to  employees 1064 

caused  by  horses 1053 

Account,  Of  Community  : 
Vide  Community,  Parti- 
tion of 1354  to  1378 

By  Beneficiary  heir 677  §  2 

By  Tutor  is  obligatory  when 

his  office  has  terminated, . .      308 

By  Tutor  and   sometimes 

during  tutorship 309 

By  Tutor  definitive  account 
at  majority  or  emancipa- 
tion of  the  minor 310 

By  Tutor  musl  he  accom- 
panied by  vouchers 311 

By  Tutor  contestation  of . .      312 

"      interest   due    on 
balance  of 313 

Accretion.  Vide  Accession, 

Acknowledgment,  of  debt 
to  take  it  out  of  the  statute 

of  limitations 1235 

by  father  or  mother  of  illeg- 
itimate child 240 

Acquests,  Of  Community  : 
Vide  Community. 

A<!quisition,  of  rights  of 
property 383  et  seq. 

Acquittance,  Vide  Pay- 
ment. 

Act  of  Man,  Servitudes  es- 
tablished by :  Vide  Servi- 
tudes. 


▲BTS« 

Action,  of  a  child  to  establish 
his  status  is  imprescriptible .    235 
for  aliments ;  by  whom  and 

to  whom  due 165  et  seq. 

all  not  otherwise  regulated 

are  prescribed  by  30  years . .    2242 

en     garantie    of    buyer 

against  seller 1515  et  seq. 

en  garantie  of  buyer 
against  seller  re  immove- 
ables     2062 

Hypothecary,  when  it  lies 

and  against  whom 2068 

Hypothecary,    when   i  n 
possession  of  usufructuary    2(^ 
Hypothecary,    when    i  n 

gossession  of  institute 2060 
[ypothecary,  object  of..    2061 
'*                 holder  can 

call  in  his  vendor 2062 

Hypothecary,  and  stay 
proceedings  by  dilatory  ex- 
ception      2063 

Hypothecary,    what  de- 
fences holder  may  set  up  2064-2065 
Hypothecary,    exception 

of  discussion 2066-2067 

Hypothecary,    exception 

of  warranty 2068-2089 

Hxpothecary,    exception 

of  subrogation 2070-2071 

Hypothecary,  exception 
arising  from  expenditures.  2072 
H  YPO  t  hecary,  exception 
resulting  from  a  privileged 
claim  or  a  prior  hypothec. .  2073 
Hypothecary,  effect  of 
subsequent    alienation   of 

the  immoveable 2074 

Hypothecary,  holder  naay 
surrender  immoveable .  2075,  2079 
Hy^pothecary,  holder  pays 

profits  since  service 2076 

Hypothecary,  how  sur- 
render effected 2077 

Hypothecary,  joined  to 
personal,  when  prescribed .     2247 

TO  INTERRUPT  PRESCRIP- 
TION      2057 

OF  MINORS  are  brought  In 
name  of  tutor •      304 


A 
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Action.—  ARTS. 
OF  HiNOBS  real  actions  re- 
quire a  curator 320 

OP  MTKORS  of  14  can  sue  for 

wages  up  to  $50 304 

OF  PARTITION 694-605 

PossRssoRT,     emphyteutic 

lessee  may  bring.   572 

REDHIBITORY,  resulting 
from  latent  defects,  when 
it  must  be  brought 1530 

REDHIBITORY,  0068   not   lie 

in  sales  under  execution . . .    1531 
Resolutory,  in   cases   of 

sale 2102 

Revocatory,  of  gifts    on 

ground  of  ingratitude 814-815 

Separation  from  bed  and 

BOARD,  causes  of 186  to  191 

Separation  from  bed  and 
BOARD,  wife  must  be  au- 
thorized        194 

Separation  from  bed  and 
BOARD,  wife  may  be  allow- 
ed to  leave   her   husband 

during  the  suit 195 

Separation  from  bed  and 
BOARD,  effect  of  reconcilia- 
tion       196 

Separation  from  bed  and 
BOARD,    new   causes   give 

rise  to  new  action . . .  •. 197 

Separation  from  bed  and 
board,  effect  of  dismissal 

of  action 198 

Separation  prom  bed  and 
board,  judgment  may  be 

suspended 199 

Separation  from  bed  and 
board,  provisional  care  of 

children 200 

Separation  from  bed  and 
board,  wife  may  live  apart 

from  her  husband .      201 

Separation  from  bed  and 
board,  wife  may  demand 

alimentary  pension 202 

Separation  from  bed  and 
board,  wife    may    forfeit 

this  pension 203 

Separation  from  bed  and 
board,  wife  in  community 


Action.—  ARTS* 

may  attach  the  moveable 

effects  of  community 204 

Separation  from  bed  and 
BOARD,  husband's  aliena- 
tion of  immoveables  after 

wife  lives  apart,  is  null 205 

Separation  as  to  pro- 
perty.    Vide  Separation 

OF  PROPERTY 

Salary  of  domestics  and 
farm    servants.      Vide 

Wages 1669 

against  partners,  how 
served 1838 

Acts  to  be  done  by  more  than 
two,  may  be  validly  done 
by  majority 17  §  19 

Acts  of  Parliament,  Vide 
Laws 

when  public  and  when  pri- 
vate         10 

public  are  deemed  known, 

but  private  must  be  pi  eaded       10 

Acts,    notarial,     requisites 

of 1208-1209 

make    complete    proof    of 

certain  things 1210 

but  may  be  contradicted 
and  how 1211 

Sassed  out  of  Lower  Cana- 
a,  when  valid 7 

of  ratification  of  an  oblig- 
ation, when  voidable 1214 

of  recognition  do  not  always 
make  proof  of   primordial 

title 1213 

sotuf  seing  privS,  defective 
authentic  acts  may  be  good 

as 1221 

8cni8  aeing  p»nW,  what  they 

make  proof  of 1222 

80U8  seing  priv^^  when  sig- 
nature to  is  held  to  be  valid    1223 
aoua  seing  priv^,  effect  of 

denial  of  signature 1224 

SOILS  seing  prive,  when  their 
date  is  proof  against  third 

parties 1225 

sous  seing  prive,  o  o  m  - 
mercial  make  proof  of  their 
own  date 1226 
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Acta.—  ARTS. 

soxia  seing  pHvi^  make 
proof  against  the  maker  but 

not  in  his  favor. 1227-1228 

80U8  seing  privS,  on  notes 
is  proof  of  payment,  but  not 
proof    of    interruption    of 

prescription 1229 

AtUIientic^  what   are  and 

how  they  make  proof 1207 

are  valia  if  made  in  form 

of  county  where  passed 7 

how  construed 8 

Of  Civil  StcUtL8,  defined. .  .17  §  22 
**  what  they 

should  contain 39 

0/  Civil  StatMSy  attorneys 
may  sometimes   represent 

parties  to 40 

Of  CivU  Status,  public  offi- 
cer must  read  to  the  parties       41 
Of  Civil  Status,  must  be 
inscribed  in  Registers  Vide 

Registers 42  to  50 

Of  Civil  Status,  meaning  of 
words  Protestant  churcnes 

Vide  note  to  article 42 

Of  Civil  Status,  proof  of 

when  registers  are  lost 61 

Of  Civil  Status,  duties  and 
responsibilities  of  deposit- 
aries of  Re-gisters 52,  53,  53a 

Of  CivU  Status,  rectifica- 
tion of  acts  and  of  registers. 

Vide  Registers 75-76 

Of  Civil  Status,  ditto    in 

case  of  omissions 77 

Of  Civil  Status,  against 
whom  rectifications  are  ef- 
fective         78 

Of  Civil   Status,   extracts 
therefrom  are  authentic ...        60 
Of  Birth,    when   registra- 
tion before  clerk  of  the  mu- 
nicipality takes  the  place  of     53a 

Of  Birth,  contents  of 54 

"        whom   they    are 

signed  by 66 

Of  Birth,  when  parents  un- 
known         56 

Of  Birth,  filiation  of  legiti- 
mate children  is  proved  by      228 


Acts.—-  ARTS. 

Of  Marriage,  bans  must  be 
published    and    certificate 

furnished  : 67-58 

Of  Marriage,  except  on  pro- 
duction of  a  license 69,  69a 

Of  Marriaqe,  marriage 
must  take  place  within  one 
vearof  last  publication  of 

Dans 60 

Of  Marriage,  must  be  for- 
warded to  tne  prothonotary     53b 
Of  Marriage,   oppositions 

to 61-82 

Of  Marriage,    who    must 

sign  the  act 64 

Of  Marriage^  what  the  act 

must  set  forth 65 

Of  Burial,  must  be  forward- 
ed to  the  prothonotary 63b 

Of  Burial,  no  burial  allow- 
ed until  24  hours  after  de- 
cease   66 

Of  Burial,  where  burial 
shall  take  place  in  ceme- 
teries, to  be  determined  by 
Roman  Catholic  ecclesias- 
tical authorities 66a 

Of  Burial,  what  acts   of 

should  contain 67 

Of  Burial,  as  regards  re- 
ligious   communities    and 

hospitals 68 

Of  Burial,  as  regards  vio- 
lent deaths  and  In  prisons. 

&c 69 

Of  Burial,  disinterment  of 

bodies 69a 

Of  Burial,  interments  and 
disinterments,  Vide  RS.Q. 
3458  et  seq. 

Of  Beligxous   Profession, 
two  registers  are  to  be  kept        70 
Of   Religious    Professi&ii, 
how  they  are  to  be  kept.  . .        71 
Of  Religious    Profession, 
what  the^  must  contain ...        72 
Of  Religious    Profession, 
how  disposed  of  after  five 

years 78 

Of  Religious  Profession, 
extracts  from  are  authentic       74 
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Acts.—  ARTS. 

Thttorshipy  registration  of 
necessary,  before  tutor  can 

bring  actions 304 

Admlnlbtration,  Of  Coin- 
munity^  Vide  Community. 
Of  Executors:  Vide  Wills 
Of  Tutors:  Vide  Tutors 
.  AND  Tutorship. 
Of  Curators:  Vide  Cura- 
tor. 
Voluntary:   Vide  Negoti- 

ORUM  OESTIO. 

Admlnistrators^testament- 

ary  executors  may  be  con- 
stituted       921 

provisions  for  replacing  .  .923-924 
cannot  purchase  property 

in  their  charge 1484 

investment   of   money   by 

981o  et  seq. 

Admissions,    either    extra- 
judicial or  judicial 1243 

may  be  divided  in  certain 

cases 1243 

how  proof  of  extra-judicial 

is  made 1244 

judicial   is   proof    against 
maker,  excepting  error 1246 

Adultery,    by     a    wife    is 

ground  for  separation 187 

by  a    husband,  condition- 
ally 80 188 

Advance,    what  is  deemed 
as  to  brokers,  &c 1750 

Adviser :     Vide    Judicial 

ADVISER. 

Advocates,  Rules  governing  1732 

evidence  of 1732 

privilege  of 1782 

powers  of 1732 

fees  of 1732 

distraction  of  costs 1732 

liability  of 1732 

miscellaneous Yl'^i 

prescription   of    fees    and 

disbursements  of 2260 

Affinity,  not  a  cause  of  in- 
competency in  a  witness  to 

a  will 845 

but  is  as  to  a  notary  draw- 
ing will 845 


Afflliity.—  ARTS, 

in  marriage ;  Vide  Mar- 
riage. 

Affirmation,  when  included 
in  word  "oath" 17  §  15 

Afrk*ei^htment,        General 
Provisions^    contracts     of 

what  are 2-107 

General  Provisions^  by 
whom    made    and    whom 

they  bind 2408 

General  Provisions,  ship, 
equipments  and  freight 
liable  for  lessor's  and  cargo 

for  lessee's  oblig|ations 2409 

General  ProinMons^  dis- 
solution of  for  certain  ex- 
traneous causes 2410 

General  Pi'ovisions,  effect 
when  such  causes  are  tem- 
porary     2411 

G  eneral  Provisions^ 
freighter  may  unload  dur- 
ing detention  2412 

General  Provisions^  is  sub- 
ject to  rules  of  lessor  and 

hire 2413 

(Jharfer  party^    what     it 

may  comprise 2414 

Cha  rfer  pa  rty^  stipulations 

usually  contained  in  2415 

Charter  party,  loading,  un- 
loading and  demurrage 2416 

Charter      party,     master 

signs  a  bill  of  lading 2417 

Charter  party,  when  whole 
ship  is  hired,  effect  of  mas- 
ter taking  other   person's 

goods 2418 

conveyance  of  goods  in  a 

aeveixtl  ship. 2419 

oill  of  lading,  is  signed  and 

delivered  by  master 2420,  2424 

bill  of  lad i ng,  is  t  ransf erred 
by  endorsement  and  deliv- 
ery      2421 

bill  of  lading,  on  receipt  of, 
freighter      must       return 

receipts 2422 

Obligations   of  owner    or 

lessor  and  master. 

lessor  must  provide  a  vessel 
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Alfreightinent.—  ARTS, 

properly  equipped  and  man- 
ned^ and  master  munt  have 
a  pilot  when  required  by 

the  law  of  the  country 2423 

master  must  receive  goods 
and  sign  bill  of  lading    2420,  2424 
goods  must  not  be  stowed 

on  deck 2425 

must  sail  on  the  day  Axed .    2426 
must  take  all  needful  care 

of  cargo 2427 

and  deliver  the  goods 2428 

how  goods  are  delivered . . .     2429 
must  advertise  arrival    of 

vessel 2430 

time  allowed  for  discharg- 
ing cargo 2431 

hiring  of  pilot  does  not 
exempt   master   or   owner 

from  liability 2432 

when  owners  are  not  liable 
for  loss  or  damage  to  cargo  2433 
restriction  as  to  amount  of 
liability  for  losses  incurred 
without  fault  of  owner. 2434,  2435 
effect  of  owner  being  mas- 
ter also 2438 

Obligations  of  the   lessee^ 

principal 2437 

cannot  ship  prohibited  or 

uncustomed  goods 2438 

effect  of  his  not  fully  load- 
ing theship 2439 

liability  for  delay  caused  bv 

his  fault '.    2440 

and  for  failing  to  furnish  a 

return  cargo 2441 

freight,  what  is  and  when 

due 2442 

amount  of,  how  regulated .     2443 
when  affected  by  length  of 

voyage 2444 

or  detention  by  a  sovereign 

power 2445 

on  j^oods  not  declared 2446 

liability  for  when  ship  can- 
not land  her  cargo  by  reason 
of  a  prohibition  of  trade. . .  2447 
when  repairs  become  neces- 
sary to  ship,  freight  is  due 
proportionately 2448 


AfTrelg'litiiient.—  arts 

also  on  goods  sold  to  pay 

for  costs  of  repair 2449 

also  on  goods  j  ettlsoned 2450 

but  not  on  goods  lost  by 
shipwreck  or  pirates,  &c . . .    2451 
unless  recaptured  or  saved    2452 
privilege    on    goods    for 

freight  and  primage 2453 

consignee  must  grant  re- 
ceipt for  goods 2454 

when  goods  may  and  may 
not    be     abandoned     for 

freight 2456 

primage  and  average,  rules 

regarding 2456 

demurrage  defined 2457 

who  is  liable  for 2468 

when  it  is  due 2469 

when  regulated  by  usage. .    2459 
time  allowed  for  discharg- 
ing cargoes 2431 

A|ce,  of  majority,  21   years 

for  either  sex 246,  324 

at  which  marriage  may  be 
contracted 115 

Agents,    Vide  Commercial 
Agents, 

Alienation,  for  rent:   Vide 
Rent,  alienation  for. 
contract  for  alienation  of  a 
thing  makes  purchaser  the 
owner 1025 

Aliens,  conditions  for  na- 
turalization of 21-22-23 

effect  of  naturalization  ...        24 
right  of  to  acquire  property       25 

cannot  serve  as  jurors 26 

even  non-resident,  may  be 
sued  in  Lower  Canada. ..  .        27 
persons  non-resident  must 
give  security  for  costs  ....        29 
may  be  witnesses  to  wills  .      844 
when  laws  of  Lower  Cana- 
da applv  to  them 6 

may  inherit  in  Lower  Can- 
ada        009 

Alien  Women,  are  natural- 
ized by  marriage  with  Brit- 
ish subject 23 

Alienation  for  Rent :  Vide 
Rent 1593 
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ARTS. 

Alienation  of  substituted 
property  during  the  sub- 
stitution      g68a 

Alimentary     Allowance : 

Vide  Maintenance. 
Alimentary  Provision,   is 

not  liable  to  seizure 1190 

AllUTion,  belongs  condition- 
ally to  riparian  proprietor.      420 
does  not  take  place  on  bor- 
ders of  private  lakes  and 

ponds 422 

effect  of  a  large  portion  of 
land  being  carried  away ...      423 
usufructuary    enjoys    the 

benefit  of 458 

Alterations,  depositaries  of 

registers  responsible  for. . .  52 
Alternative  Oblig^ations  : 
Vide  Obliuations,  alter- 
yiative. 
Ambiguity,  of  laws  not  a 
pretext  for  refusing  judg- 
ment         11 

A  mbiiTuouH,  la  w— ho  w  inter- 
preted          12 

Ameliorations  :   Vide  Im- 
provements. 
Amenblisseinent :        Vide 

Mobilization. 
Animals,  owner's  and  user's 

responsibility  for 1055 

found       straying  —   Vide 

R.S.Q.  5537  et  seq 594  §  5 

Annaity,  value  of  a  life  rent 

estimated  as        1915 

Ansivers,  inserted  in  nota- 
rial protests  not  proof 1209 

Appf^al,     regarding     tutor- 
ships  281,288 

regarding  emancipation. . .      321 
interdiction.  .3:^2, 336A 
^*         oppositions      lo 

marriage 146 

Application,    of    laws    o  f 
Lower  Canada  and  foreign 

laws 6 

Appointment,    of   heir    in 

contracts  of  marriage 830 

Apprentices,  responsibility 
of  master  for-  acts  of 1054 


Apprentices.—  arts. 

prescription  of  wages  of. . .    2262 
privilege  for  wages  of 2006 

Apprenticeship,  expenses 
of  not  subject  to  be  return- 
ed to  succession 720 

Appropriation,  of  propertv 
for  public  purposes :  Viae 
Ownership. 

of  payments  :  Vide  Impu- 
tation. 

Architects,  are  discharged 
from  warranty   after   ten 

vears 2269 

liable  for  loss  of  building 

within  ten  years 1688 

Vide  Work,  Lectse  and 
Hire  of. 

Archives,  certain,  recoids, 
registers,  &c..  are  evidence    1207 

Arrears,  of  rents  and  inter- 
est prescribed  by  five  years    2250 
registrations     of     arrears 
of 2122  to  2125 

Arrest,  damages  arising 
from  false 1053 

Artisans,  rules  they  are  sub- 
ject to. 1696 

have  no  direct  action 
against  owner  of  buildings 

they  erect 1697 

payment  of  —  how  secur- 
ed  1697a,  6,  c&d 

Vide  Workmen. 

Ascendants,     liability     to 

maintain 166,  167 

whom  they  are  Dound  to 

maintain 165  to  168 

inheritance  by  :  Vide  Suc- 
cessions. 

Assessments,     liability    of 

usufructuary  for 471 

for  building  churches,  pri- 
vilege for,  on  immove- 
ables  2009  to  2011 

Assignee,  of  right  in  succes- 
sion may  be  excluded  from 

partition 710 

of  litigious  right  :  Vide 
Rights  Litigious 1582 

I  Assignment,  of  debt :  Vid€ 
Transfer, 


INBBX  TO  CIVIL   OODE. 


369 


Bans.—  ARTS. 
Of  jnarriagef  how  dispens- 
ed with 59,134 

Of  marriage^    when    and 

where  published 190, 131,  133 

Of  marriage^  insufficient 
alter  one  year .   60 

Barratry,  what  is 2511 

Bastard,      Vide    Illegiti- 
mate. 

BiAths  Floating^,  are  move- 
ables        385 

Beaches,  property  in  grasses 
upon,  Vid^  R  S.  Q.  5537. . .      501 
regulations     regarding 
things  obstructing 594 

Beams,  restoration  of 409 

in  common  walls,  how 
placed •. 514 

Bees,  ownership  of 428 

Beneficiary     Heir :     Vide 
Heir  Beneficiary 660  ef  seq. 

Benefit     of      Discnssion : 
Vide  Discussion. 

Benefit  of  Division  :    Vide 
Division. 

Benefit  of  Inventory :  Vide 
Inventory. 

Bets,  when  right  of  action 
lies  with  regard  to  . .   .  .1927,  1928 

Betterments :      Vide     Im- 
provements. 

Bill  of  liadinflT :   Vide  Af- 
freightment   2420  et  seq. 

transfer  of 2421 

Bills  of  Exchange,  General 
Provisions,  Law    of   Eng- 
land at  30th  May  1849,  to  ap- 
ply when  Code  is  silent.. 2340-2341 
but  parties  to  suit  may  be 

examined  under  oath 2842 

Prescription  of 2260,  2267 

Birth :   Vide  Acts  of  Birth 

54  et  seq. 
Vide  Filiation 228  et  seq.' 

Blanks,  not  allowed  in  regis- 
ters  46,2180 

BoardinjEp  House,  prescrip- 
tion of  charges  for 2262 

keepers,  are  liable  as  depos- 
itaries for  goods  of  travel- 
lers     1816 


Boarding  House.—  arts. 

keepers  have  a  lien  and  can 
sell  goods  of  guests 1816a 

Boardinir  School,  prescrip- 
tion  of  charges  for 2281 

Boats,  are  moveables 3oo 

Boilers,  when  they  may  be- 
come immoveables  by  d««'      ^  . 
tination .370  §1 

Bonds,  bottomry  ai  e  negoti- 
able ...-2612 

Books,  not  comprised  in  the      ^   ^ 
word  "  moveables  "  '^f^ 

Borrower,  the  obligations  of 

1766  to  1772 

Bottomry:  Ttrf^  Loan  UPON 
bottomry  and  respon- 
dentia  2694  et  seq. 

Boundaries,  neighbours 
reciprocally  bound  to  settle 
the  boundaries  of  their  ad- 

jacent  properties 604 

determined  eitherbv 
mutual  consent  or  by  judi- 
cial  authority o04a 

Brancheii,  over  h  a  n  g  I  n  cc 
must  be  cut • 

British  Subject,  enjoys  full 

civil  rights  here • 

how  quality  acquired  and 
who  is ^^®*^?£9- 

Brokers,  who  are I'oo 

rights  and  obligations  of. . . 
^  1737  et  seq. 

Brothers :  Vide  Sisters. 

Brother  tn  liaw,  and  sister 
in  law,  marriage  between 
is  prohibited,  but  is  per- 
mitted between  a  man  and 
his  deceased  wife's  sister   .      125 

Builder,  privilege  of 2009  §  7 

}rivilege  of,  on  what  and 

low  established 2013 

liability  for  loss  of  building 

jefore  delivery 1684-1685 

liability  for  loss  if  building 

perish  within  10  years 1688 

discharged  from  wanai  ty 

after  10  years 2259 

registration  of  privilege  of.    2103 
Vtde  Work,  lease  ana  hire 
o/and  WoRKMBN. 

24 


529 
18 
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ARTS. 

Bnildlni^,  proprietor  of  soil 

may  erect 414 

proprietor  of  soil  presumed 

owner  of 415 

if  made  with  materials  of 

another 416 

if   made   in   bad   faith  ou 

property  of  another 417 

if  made  in  good  faith  on 
property  of  another  '  417 

Bnildinss,      distAuce      re- 
quired T)etween  certain 5:^2 

views  on  the  property  of  a 
neighbour 533 

Burial :       VUle     Acts     c>f 
Burial 66et8eq. 

Buyer,  Obligations  of.  .1532  et  seq 


Buyer.—  arts. 

principal    obligation  is  to 

pay  price 1532 

where  payment    muHt    be 

made 1533 

when  liable  for  interest 1534 

may  delay  payment  when 
disturbed  In  possession,  etc    1536 
rights    and    obligation    of 

when  sale  dissolved 1539 

rights  of  when  moveable  is 

sold  to  two  persons 1027 

when  and  where  he  must 

take  away  things  sold 1544 

rights  and  obligations  of  in 
cases  of  redemption . . .  1546  et  seq 
Vidt  Sale,    Redemption, 
Payment,  Interest,  Dis- 
solution AND  PURCHASBH. 


c. 


Cadastral  Plans 2166  et  seq. 

Canada  Gazette,  makes 
proof  of  official  announce- 
ments contained  therein.. .     1207 

Cancellation,  of  contract 
for     building— when     and 

how  owner  can  secure 1601 

of  registrationn  of  real 
rights.  Vide  Registra- 
tion   2148  et  seq. 

Capacity,  to  contract,  by 
what  law  regulated— per- 
sons who  have   and   have 

not »85-986 

to  contract  in  whose  favour 
incapacity  exists   and     by 

whom'it  may  be  set  up 887 

to    contract    in     cases    of 

sale 1482 

to  contract  in  cases  of  vol- 
untary depo.sit 1800-1801 

to    contract    requisite     to 

effect  novation 1170 

to     contract    re(|uisite    to 

enter  into  transactions 1019 

to  contract  of  a  wife  when 

tnarchande  publiqiie 170 

to  contract  of  minor  en- 
gaged in  trade 323 


Capacity.— 

to    contract    requisite    to 

validly  effect  a  tender  1163 

in  tfifts  inter  vivos  and  in 

wills 759,761 

requisite  to  make  will  s 831 

requisite     in     case     of    a 

wife 184,8388 

to  receive  by  wills 838 

of   witnesses   to    wills    in 

authentic  form    844 

of    witnesses    to    wills  in 

English  form 851 

of  witnesses  to  authentic 

writings 1208 

to  contract  marriage    115 

Capital,  sums  belonging  to 
minor-  -  how  transferred . . .      207 

Capitalization,  of  life  rents 
how  calculatea 1915 

Captain,  of  ship  ;  Vide  Mas- 
ter, Affreightment,  In- 
surance AND  Bottomry. 

Care,  provisional,  of  children 
^iven   to  hu.sband  usually 

in  cases  of  separation 21)0 

of    minor    children    of    a 
father  who  has  disappeared 

U3-U4 
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ARTS. 

Carriage,  of  passengers  in 
merchant  vessels 2461  et  seq. 

Carriers,  by  land  and  water 
—obligations    as    to    safe 

keeping  of  things  1672 

obligations  as  to  receiving 
and  carrving  passengt-rs. . .     1673 
liability  for  things  delivered 

at  place  of  deposit 1674 

liaoility  for  loss  or  damage 

of  things    1675 

effect  of  special  conditions 

limiting  their  liability 1676 

liability  fi)r  gold,  jewellery, 

money,  &c 1677 

liability  for  delaj  occas- 
ioned by  force  majeure. . .  1678 
rightof  retention  for  freight  1679 
receipt  of  thing  carried 
without  protest,  frees  car- 
rier from  liability  for  dam- 
age, &c 1680 

Cattle,  rights  and  liabilities 

of  usufructuary  for 478 

lease  of,  on  shares,  what  is .    1698 
what  kinds  of  animai  may 
be  object  of  this  contract. .     1698 
how  this  contract  is  regu- 
lated      1700 

Straying  on  beaches  of  St. 
Lawrence.  —  Vide   R.  S.  Q. 

6587  et  seq. 
Vide  Animals. 

Cause,  a  lawful  cause  or  con- 
sideration necessary  in  con- 
tracte 984 

Celebration,  of  marriage  : 
Vide  Solemnization  . .  128  et  seq. 

Certificate,  of  marriage 

lff7  et  seq. 

birth 50 

dem;h 61 

hypothecs^  &c.,  by  registers    2177 

Cession :  Vide  Assignment. 

Cbarires,  usufructuary  is 
liable  for  all  ordinary  and 

certain  extraordinary  471 

dowager  is  liable  for  all  or- 
dinary and  extraordinary . .    1 458 
emphyteutic    lessee   liable 
for  certain, 576 


arts. 

Charter  -  Party,  Vide  Af- 
freightment. 

Checks,  governed  generally 
by  rules  concerning  bills  of 
exchange 2854 

Child,  oi  unknown  parents, 
how   entry  of    baptism  is 

made 56 

rules  as  to  legitimacy  of, 
born  during  and  after  mar- 
riage  218,221,227 

when  husband  may  disown 

such 219,220,222 

within  what  time  husband 

may  disown 223 

within  what  time  heirs  of 

husband  may  disown 224 

how  such  disavowal  is 
effected 226 

Children,  definition  of  the 
term    in    prohibitions    to 

alienate 080 

care  of  m  i  nor  ch  i  Idren  of  a  fa- 
ther who  has  disappeared..  113*1 14 
obligation    of    parents    to 

maintain  and  bring  up 165 

father  has  care  of  (unless 
otherwise  ordered),  during 
pendency  of  action  for  separ- 
ation from  bed  and  board . .  200 
the  successful  party  (unless 
otherwise  ordered  on  ad- 
vice of  a  family  council)  is 
entrusted  with  their  care, 

after  judgment 214 

but  parents  retain  the  right 
to  watch  over  them  who- 
ever may  have  charge  of 
them,  and  they  must  con- 
tribute to  their  support 216 

effect  of  separation  as  to 
bed  and  board  on  advan- 
tages of  children 216 

remain  subject  to  parental 
authority  until  majority  or 

emancipation 243 

minor  cannot  leave  father^s 
house  without  permission.      244 
may  be  corrected  by  father 
or  mother  and  those  deleg- 
ated by  them 246 
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Children.—  arts. 

subtiequent  birth  of  child- 
ren does  not  constitute  a 
resolutive     condition      in 

gifts 812 

legitimation     of     children 
bom  out  of  marriage.  .237  to  239 
acknowledgment  by  parent 
gives    right     to     demand 

maintenance 240 

how  illegitimate  may  estab- 
lish his  claim  of  paternity 

or  maternity 241 

gifto  to  incestuous  or  adul- 
terine, limited  to  mainten- 
ance        768 

fifts  to  children   not   yet 
om  may  be  made  in  mar- 
riage contracts 772 

capacity  of  children  not 
born  to  receive  by  will 838 

Clilinneys,    how    must    be 
built  near  a  wall  belonging 

to  a  neighbour 632  §  4 

tenant  must  repair  chim- 
ney-backs and  chimney- 
casings 1635 

Chose  Jug^e,  Vide  Final 
Judgment  1241 

Church,  prescription  against    2218 

Clyll  Death,  civil  rights  are 

lost  by 30 

results  from  condemnation 
to  certain  corporal  punish- 
ments          31 

carries  with  it  loss  of  all 

property 35 

other  effects  of 36 

is  incurred   from  time  of 

sentence   37 

when  and  how  it  ceases 38 

of  one  consort — effect  of  on 

community  property 

1285,1350 
does  not  give  right  to  preci- 
put 1403 

CiTll    Rights,    all    British 
subjects  in  Canada  enjoy. .        18 
bow  lost  and  how  restored  : 
Vide  Civil  Death. 

Civil  Status,  by  what  law 
civil  status  is  governed 0 


CItU  Status.—  arts. 

Vide  Acts  of  Civil  status. 

Clerks,     Privilege    of     for 

wages 2006 

wages  of  are  prescribed  by 

one  year 2262 

of  notaries  cannot  be  wit- 
nesses to  authentic  wills. .      844 
of  courts  of  justice  cnnnot 
purchase   certain   litigious 
rights 1485 

Clothing,  wife's  right  to 
have  dur'ngsuit  for  separ- 
ation       202 

Codicils,  to  wills,  how  they 
take  effect 840 

Cohabitation,  for  six 
months,  effect  of  as  regards 
right  to  annul  marriage — 

149, 151 

Coheirs,  registration  by : 
Vide  Registration 2105 

Co-Ijegateep,  registration 
by  :    vide  Registration  . .    2105 

Collaterals,    marriage    be- 
tween, when  prohibited. . .      125 
8ucce8>ion    by,    how    they 

devolve  and  are  divided 

631,634 

Collisions,  at  sea:  Vide 
Accidents,  Marine. 

Collocation,  of  Privileges : 
Vide  Privileges  ....  1084  et  seq. 
of  Life  Rents :   Vide  Lifb 
Rents 1914 

Commencement  of  Proof 
In  Writing,  when  neces- 
sary as  evidence  of  the  fili- 
ation of  legitimate  children      232 
what  constitutes   in   such 

cases 233 

proof  may  be  made  by  test- 
imony, when  there  is 18)3  §  7 

in  certain  cases  family  pa- 
pers constitute 233 

Commercial  Agent« :  Vide 
Brokers  and  Fact- 
OR8 171-5  et  seq. 

Commercial  Ija^r :  Mer- 
chant Shipping 2865  et  seq. 

Affreightment 2407  et  seq. 

Insurance 2468  et  seq. 
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Commercial  Liaw.—  arts. 
Bottomry  and  Respond- 
entia  2594  et  seq. 

Commercial  Matters,  oral 
evidence  admissible  in.  . .  1233  §  1 
joint  and  several  obligation 

presumed  in 1105 

marine  insurance  alw&ys  is 
and  other  insurances  may 
be 2470 

Com  mercial  Writ  i  ngSj 
presumed  to  have  been 
made  on  the  day  of  their 
date 1226 

Commission,  on  Bills  of 
Exchange :  Vide  Bills  of 
Exchange  2333 

Commission  Merchants, 
who  are :  Vide  Factors.  . .    1736 

Commodatum :  Vide  Loan 
FOR  USB 1763  et  seq. 

Commo<i  Property,  (as  be- 
tween nelghoours)  when 
walls  are  presumed  to  be..      510 

when  they  are  not  so 511 

to  whom  repairs  are  charge- 
able       512 

how  coproprietor  may  avoid 

same 613 

right  to  build  against 514 

right     to     raise    common 

wall 51.5..516 

how  neighbour  may  acquire 
property    in    such    super- 

struction 517 

how  a  wall  may  be  made 

common 518 

right  to  make  a  recess  in  . .      519 
expense    of    building   and 

repairs  to 520 

when  neighbour  ma^  make 

window  or  opening  m 533 

mode  of  buUding  and  re- 
pairing diflTerent  stories  of 

same  bouse 521 

servitudes    continue  after 
rebuilding  of  common  wall      522 
when  ditches  presumed  to 

be 523 

and  when  not  so 524-525 

common  ditches  kept  at 
common  expense. 526 


Common  Property.  arts^ 

hedges  when  presumed  to 

be  and  when  not 527 

trees  and  shrubs,  rules  re- 
garding       628 

Community  of  Property, 
between  consorts  exists  in 
absence  of  convenants   to 

the  contrary 1260 

in    either   legal  or  con- 
ventional      1268 

commences   from  the  day 
marriage  is  solemnized. . . .    1260 
parties     cannot    stipulate 
that  it  shall  commence  at 

any  other  period 1200 

legal,  exists  by  mere  fact 
of  marriage,  in  absence  of 
stipulations  to  contrary  . . .  1270 
also  by  declaration  to  that 
effect  in  contract  of  mar- 
riage      1271 

of  whattheassets  consits  1272-1273 
as  to  mines  and  quarries. . .  1274 
what  immoveables  do  not 

form  part  of 1276  to  1279 

gifts  and  legacies  made  by 
other  than  ascendants  form 

part  of 1276 

of  what  the   liabilities  of 

communitv  consist 1280 

how  far  debts  of  wife  before 

marriage  enter  into 1281 

debts     of    successions    of 

moveable  enter  into  1282 

as  to  debts  of  successions 

of  immoveables 1283-12^4 

as    to    debts    of    mixed 

succession 1285,  1287, 1288 

in  default  of  inventory  wife 
has  recourse  for  compensa- 
tion :  Vide  Compensation    1286 
as  to  debts  contracted  by 
wife  as  husband's  attorney    1291 
Administration    of,    hus- 
l)and  alone  administers ....    1292 
one    consort    cannot    be- 
queath more  than  his  share 

in 1293 

pecuniary  condemnations 
incurred  by  husband  may 
be  recovered  out  of 1294 
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OommnnUy  of  Prop'y.—     arts. 
those  incurred  by  wife  only 

after  dissolution 1294 

civil  death  of  one  consort 
affects  only  share  of  such 

consort 1295 

effect  of  unauthorized  actd 

by  wife  on 1296 

exception  in  cases  of  public 
trader  and  when  authorized 

by  a  judge 1296 

husband  administers  wife's 

private  property 1298 

wife  cannot   bind    herself 

for  her  husband 1297,  1301 

husband  can  only  lease 
wife's  property  for  a  period 

of  nine  years 1299 

Administration  of,  and 
cannot  renew  more  than  a 
year  in  advance  of  expir- 
ation of  such  lease 1900 

consort  may  pretake  price 

of  propre  sold 1303 

also  amounts  applied  to 
exclusive  benefit  of  other 

consort 1304 

how  replacement  is  effected 

13051306 
out  of  what  property  com- 
pensation may  be  claimed . .     1307 
liability    of   property     for 
sums  used  to  benefit  child- 
ren      1308 

also,  when  benefit  confer- 
red by  husband  alone 1309 

Dissolution  of^  how  com* 

munity  is  dissolved 1310 

when  separation  as  to  pro- 
perty may  be  had 1311 

when  it  takes  effect 1312 

judgment  ordering  must  be 

inscribed 1313 

judgment  is  retroactive 1314 

wife    alone    can    demand 

such  separation 1315 

when  creditors  may  oppose 

demand  for   1316 

when  obtained  wife  must 
contribute  to  household 
expenses  or  bear  all,  if 
necessary 1317 


Community  of  Prop'y.—     AftTS. 
effect  of  separation  as  to 
wife's  power  to  administer 

her  property 1318 

when  husband  is  respons- 
ible for  the  investment  of 
price  of  immoveable  alien- 
ated by  wife  under  judicial 

authorization 1319 

when  and  how  community 

may  be  re-established 1320 

it  then  resumes  its  effect 

from  day  of  marriage 1321 

dissolution  does  not  give 
rise  to  rights  of  survivor- 
ship      1322 

Vide  Separation  of  Pro- 
perty. 

In  absence  of  will,  surviv- 
ing consort  has  usufruct. ..     1323 
obligations     incurred      by 

such  usufruct 1324 

usufruct  ceases  by  second 

marriage 1325 

property  may  be  exempted 

frcm  usufruct  by  will 1336 

Inventory  must  be  made  1327, 1H29 
consequences  of  want  of  in- 
ventory  13301332 

A  ccept'a  nee  and  renun- 
ciation of 1338 

wife  who  has  intermeddled 

cannot  renounce 1399 

nor  can  wife  of    full    age 
who  has  assumed  the  qual- 
ity common  as  to  property.     1340 
acceptance  by  wife  under 
age,  when  duly  authorized, 

is  irrevocable 1341 

wife  must  make  inventory.    1342 
but   in  certain  case*  may 
renounce  without  doin^  so    1343 
has  a  delay  for  deliberation .    1344 
at  expiry  of  which  she  must 
renounce  by  notarial  €ict€ 

or  j  udicial  declaration 1345 

when  sued  as  being  in  com- 
munity raav  obtain  an  ex- 
tension of  cfelay 1346 

may  renounce  even  after 
expiration  of  all  these 
delays,  conditionally 1947 
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Community  of  t*rop*y .—     arts. 
.renunciation  by  widow  or 
'heirs  ^ilty  of  abstraction 
or  concealment,  is   inoper- 
ative      IMS 

delay  granted  to  heirs  of 
widow  who  dies  liefore  or 
after  inventory  is  made. . . .     1^349 
above  provisions  also  take 
effect     in    cases     of    civil 

death 1350 

creditors  of  wife  may  im- 
pugn any  fraudulent  renun- 
ciation      1351 

widow  allowed  to  sustain 
herself  and  domestics  at 
expense  of  community  dur- 
ing delays  to  deliberate  —  1352 
heirs  of  wife  whose  decease 
has  dissolved  the  com- 
mun!ty,have  similar  delays  1353 
Partition  of   assets— how 

efTected 1^54 

what  is  returned  into  mass 

of 1355-1356 

what  things  are  pretaken . .    1357 
pretakings    of    wife    take 

erecedence  over   those    of 
usband    and    method   of 

pretaking 1358 

from    what     property    re- 

^spectively   the   pretakings 
of   husband  ana  wife  are 

taken 1350 

Interest    on    replacements 

and  compensations 1360 

division  of  assets 1361 

how  etfected  when  all  the 

heirs  have  not  accepted 1362 

general  rules  of  partition 
among  coheirs  applicable . .     136!) 
consort  abstract mg  forfeits 
his  share 1361 

Coinni unity,  Partition  of 
a^setSf  as  to  enforcement  of 
personal  claims  of  one  con- 
sort against  the  other 1365 

interest  on  such  claims 1366 

gifts  between  consorts  not 

taken  from  community 1367 

wife's  mourning  chargeable 

to  husband's  heirs 1368 


Community.—  ARTS. 
Liabilities  of  and  contritm- 
tion  to  debts'-  debts  charge- 
able equally 1380 

wife  not  liable  for  debts  be- 
yond benefit  she  derives,  if 
she  has  made  inventory  . . .     1370 
but     husband     liable     for 

whole  of  debts 1371 

although  only  conditionally 
for  personal  debts  of  wife. .     1372 
wife  can  be  sued  for  the 
whole  of  her  personal  debts, 

saving  her  recourse  1373 

wife  bound  jointly  and  sev- 
erally with  her  husband, 
nevertheless    only    bound 

for  one  half  of  debt 1374 

remedy   of    wife    who  has 
paid  more  than  her  half  of 
a  debt  of  the  community..     1375 
remedy  of  wife  sued  hypo- 

thecanly 1376 

by  the  partition,* wife  may 
become  charged  with  more 
than    half  of  a  particular 

debt 1377 

heii-s  of  consort  have  same 
rights  and  obligations  as 
the  consort  tliey  represent.  1378 
Renunciation  of  and  its 
effects :  Vide  Renuncia- 
tion. 

Conventional— c  o n  s  o  r  t  s 
may  alter  or  modify    the 

legal  community 1262 

but  subject  to  certain  re- 
straint*   1258,   1250 

what  are  the  principal  modi- 
fications       1384 

Realization  :    Vidt  Bjbali- 

ZATION 1385  et  seq. 

Mobilization  :  Vide  Mobi- 
lization     1390  et  seq. 

Separation  of  Debts  :  Vide 
Separation  of  Ukbts.1396  etseq" 
of  the  right  of  the  wife  of 
takinu:  back  free  and  clear 
what  i>he  brought  into  the 

community 1400 

conventional preciput:  Vide 
Preciput 1401  et  seq. 
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Communltv. —  arts. 
unequal  shares  may  l)e  as- 
signed to  the  consorts 1406 

debts  are  born  proportion- 
ately to  such  shares 1407 

effect  of  condition  to  pay 
*a  fixed  sum  in  lieu  of  share 

of  community 1408-1400 

effect  as  regards  creditors. .    1410 
effect  of  stipulation  that  the 
whole  community  shall  be- 
long to  survivor 1411 

of  community   by  general 

title 1412 

other  covenants  may  be 
made     than    those     above 

enumerated  1413 

in  matters  not  expressly 
departed  from,  legal  com- 
munity applies 1414 

of  clause  simply  excluding 

community 1415 

effect  of  simple  exclusion  of 
community :  Vide  Exclu- 
sion OF  Community.  1416  to  1421 
of  clause  of  separation  of 
property :  Vide  Separa- 
tion OF  Property  . .  1422  to  142.5 

CoinTnunltie9,religiousmust 
keep   registers  of  acts    of 

burial OH 

religious  must  keep  regis- 
ters of  acts  of  religious  pro- 
fession          70 

how  kept  and  what  must 

be  inserted 71  et  seq. 

Commutation,  of  sentence 
of  civil  death— effect  of 38 

Companies:  FtVZ/' Partner- 
ship, Joint  Stock  and 
Corporations. 

Compensation,     {Set     off) 

what  gives  rise  to 1187 

{Set  off)  when  effected  by 
mere  operation  of  law —     1188 
{Set  off)  not  prevented  by 
voluntarj'  extension  of  time.  1189 
{Set  off)  when  it  does  not 

takeplace 1190 

{Set  off)  effects  as  to  surety, 
principal  debtor  and  joint 
and  several  debtors 1191 


CompenRation.>~  ARts. 

{Set  off)  effect  as  to  assignee 

of  the  debt 1192 

{Set  off)  rule  when  debts  are 
payable  at  different  places.    1193 
{Set  off)  may  be  demanded 

by  execution 1194 

{Set  off)  imputation  of , when 

several  debts  due 1195 

{Set  off)  does  not  take  place 
to  prejudice  of  rights  ac- 
quired by  third  parties 1196 

{Set  ojf )  privileges  attached 
t>o  a  debt  are  lost,  as  re- 
gards third  parties,  by  pay- 
ment thereof  when  same  is 
compensated" 1197 

Conii>en6ation,(/n(/<'ntni72/) 
right  of  wife  to  in  cases  of 

community 1283^1286 

{Indemnity)  right  of  hus- 
band in  cases  of  commu- 
nity      1290 

{Indemnity)  mutual  riglits 

of  husband  and  wife  to.  1303-1304 

{Indemnity)     from      what 

property  taken 1307 

{Indemnity)  bears  interest 
from  date  of  dissolution 1360 

Complicity,  of  legatee  in 
death  of  testator    ground 

for  re  vocat  ion  of  legacy 803 

as  also  in  cases  of  gifts 813 

Computation,  of  time  re- 
quired to  prescribe 2240 

Concealment,  of  effects  of 
community,  effect  of.     1364,  1348 
in  insurance  :  Vide  Insu?.- 
ANCE 2503,  2485 

Concubinage,gifts  between 
persons  who  have  lived  in, 
are  limited  to  mainten- 
ance       768 

Condemnation,  to  certain 
corporal  punishment  re- 
sults in  civil  death. . .   31,  33 

various  effects  thereof 36 

Conditions,  for  naturaliza- 
tion            22 

to  the  validity  of  a  contract      984 
when  an  obligation  is  con- 
ditional      1079 
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Conditions.—  arts. 

impoesible  or  illegal,  effect 

of  in  Kiftfl 760 

in  obligations,  contrary  to 
law  or  good  morals  repder 

void 1080 

in  obligations,  when  facul- 
tative are  null 1061 

in  obligations,  when  must 

befulfllled 1082 

in  obligations,  when  pre- 
sumed to  be  fulfilled 1083 

in  obligations,  when  be- 
come absolute 1084 

in  obligations,  fulfilment  of 

has  retroactive  effect 1085 

in  obligations,  before  fulfil- 
ment of  creditor  may  per- 
form conservatory  acts 1086 

in  obligations,  effect  of  sus- 
pensive      1087 

in  obligations,  effect  of  re- 
solutive     1088 

in  gifts,  effect  of  resolu- 
tive   779,  811,  816,  824 

in  Insurance  :  Vide  Insur- 
ance. 

Confinement,  persons  dying 
in  forcible,  burial  of 69 

Confiscation,  of  property  of 
persons  civilly  dead «io 

Con  firniation,  of  title,  judg- 
ment of,  extinguishes  hy- 
pothecs  2081  §7 

Confusion,  a  cause  of  ex- 
tinguishing a  debt 1113 

obligations  become  extinct 

by • 1138 

when  it  arises 1198 

avails  the  surety,  but  not 
the  debtor  when  it  occurs 
between    the    surety    and 

creditor 1199 

when  it  arisen  and  ceases 

in  matters  of  hypothecs  .  .2081  §  3 

Oonquets,    of  community — 
what  are  deemed  to  be  1272  to  1278 
Vifle  Community  of  Pro- 

PERTY. 

Oonsent,  legally  given,  a  re- 
quisite of  contracts 984 

either  express  or  implied  . .      988 


ARTS. 

Consideration,  a  lawful,  a 

requisite  of  contracts 984 

effect    of   incorrectly    ex- 
pressing       980 

when  unlawful 990 

Consorts,  mutual  rights  and 

obligations 173  to  175 

when  the  wife  or  husband 
of  absentee  may  re-marry . .      106 
second    marriage    allowed 
only  in  dissolution  of  first.      118 
may    oppose    marriage   of 

eacn  otner 136 

against  whom    separation 
granted  loses  advantages. .      211 
obtaining  same  retains  ad- 
vantages        212 

but  are  reciprocally  bound 

for  aliments 213 

effect  of  reconciliation  after 

judgment 217 

mutual  donation  of  usufruct 

between,  abolished 1265 

indemnity  to  for   amount 

used  to  benefit  child 1308 

liability  for  debts  due  by 
community 1372  to  13T7 

Constituted  Rents  :  Vide 
Rents  constituted. 

Consumable  Thinii^ :  Vide 
Perishable  things. 
form  the  subject  of  loan  for 
consumption  (mutun m) ....     1 777 

Contents,  of  immoveable, 
liability  of  vendor  for  when 
specified 1501  to  15a3 

Contingent  Rights,  accru- 
ing to  absentees 104  to  107 

Continuation,  of  Lease : 
Vide  Tacit  renewai 1609 

Contract4)r8  :   Vide  Work 

Lease  AND  Hire  OF 1683 

payment  of  wages  by  :  Vide 
Workmen 1197a  et  seq. 

Contracts,  requisites  to  val- 
idity of 984 

who  can  enter  into 985 

who  cannot  enter  into.   . . .      980 
when  incapacity  is  in  favor 
of  one  of  the  parties  only  . .      987 
consent  is  necessary  to  . . .        988 
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Contracts.—  arts. 

cause      or      conMideration 

essential  to 980 

rendered  null  by  illegal  or 

immoral  cause 900 

causes  of   nullity  in    con- 
tracts, 
causes  of  nullity  in  error  : 

Vide  Brror 992 

causes  of  nullity  in  fraud  : 

Vide  Fraud 993 

causes  of  nullity  in  v^iolence 
and  fear.  Vide  Violence 

AND  Fear 994  et  seq. 

causes  of  nullity  in  lesion  : 

Vide  Lesion 1001  et  seq. 

interpretation  of :  Vide 
Interpretation  of  Con- 
tracts  1013  et  seq. 

ej^ect  ofy  produce  obliga- 
tions, etc 1022 

usually  only  alfect  contract- 
ing parties  and  not  third 

parties 1023 

extend  to  incidents  to  same    1024 
for  alienation  of    a  thing 
certain    makes    purchaser 

owner 1025 

otherwise  if  thing  uncer- 
tain or  indeterminate  1026 

effect  of  with  regard  to 
third  persons  :  Vide  Third 

Parties  1028 

avoidance  of,  made  in  fraud 

of  creditors 1032  et  seq. 

avoidance  of,  Vide  Credit- 
ors. 

Quasi  :  Vide  Quasi  Con- 
tracts   1041  et  seq. 

Quasi :  Vide  Negotiorum 
(testio.  Undue  payment. 
Vide  Obligations. 

Contralnte     par     Corps : 
Vide  Imprisonment. 

Contribution,  in  maritime 
losses :    Vide    Insurance 

2553  et  seq. 

to    debts   of    communitv  : 

Vide  Community .". .    1360 

by  usufructuary  for  debts 
on  thing  subject  to  usu- 
fruct       474 


Contribntion.—  ARTS, 

by  joint  and  several  debt- 
ors and  when  one  of  them  is 

insolvent .  .1117-1119 

by  partners :   Vide  Part- 
nership   1890,  1840, 1893 

Convetitf  onal.  Community : 
Vide    Community    C  o  n  - 

ventional 1262  et  seq. 

Dower :  Vide  Dower  Con- 
ventional   1428  et  seq. 

Conveyance,  of  passengers 
in  merchant  vessels  .  .24i31  et  seq. 

Copartitioners,    are    war- 
rantors toward  each  other.      748 
in  cases  of  dissolution  of 

partnership 1898 

privilege  of  on  immoveables 

divided 2014 

their  claim  must  be   reg- 
istered      2104 

Copies,     of      authentic 

writings 1215  et  seq. 

of  lost  notarial  instruments 

makes  proof  of  original 1217 

of      original      documents, 
when  they  make  proof 1219 

Coroner,    must     authorize 
burial  in  certain  cases 69 

Corporations,  what  are 362 

how  constituted     353 

are  either  aggregate  or  so'e     354 
ecclesiastical  or   religious, 

lay  or  secular 355 

secular    corporations    are 

either  political  or  civil 356 

have    a    corporate     name 

under  which  they  act 357 

rights    which    they     may 

exercise 358 

select   officers   from   their 

members 359 

powers  of  these  officers 360 

can     make    by-laws    and 

regulations .      361 

privileges  of  in  general 362 

principal  privilege  that  of 
limited     liability     of     its 

members 363 

disabilities  of  in  general. . .      364 
certain,  are  tutors  to  found- 
lings, Vide  R.  S.  Q.  5604. 
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Oot*t>oratioiis.~  arts. 

voluntary  liquidation .    ...      373a 

cannot  execute  wills 908 

cannot  be  tutors,  executors 

witnesses,  &c 365 

restriction  as  to  acquisition 
of  property  {rmyrtinain)  .  .366,  836 
special    authorization     re- 
quired for  business  of  bank- 
ing       367 

of  the  dissolution  of 388  to  370 

of  the  liquidation  of  affairs 

of  dissolved . .  .371  to  3T3 

property  of 404 

prescription     of     property 

lx!lon(2:fng  to 2221 

Vide  Partnership,  Joint 
Stock. 

Correction,  of  unemanci- 
pated  minors,  right  of 245 

Corrosive  8  u  bstanecB, 
store  for  near  a  common 
wall 532  §4 

Ccjsts,  persons  residing  out 
of  Lower  Canada  must  give 

securitj'  for 29 

liability  of  Mn  unsuccessful 
opposant    to   a    marriage 

for 147 

Zai/',are  privileged  on  move- 
able property 1994  §  1 

definition  of  such  law  costs    1S05 
are  privileged  on  immove- 
able property 2009 

hypothecs  secure  all  costs 

incurred 2017 

Vide  Expenses. 

Co-Sarei1efl,  Vide  Surety- 
ship  1929  et  seq. 

Co-Tutors,  when  appointed 
and  powers  of 264 

Council,  family  :  Vide  Fam- 
ily Council. 

Coansel,  judicial :  Vide  Ju- 
dicial Adviser- 

Counter- Letters,  effect  of 
between  writers  and  third 
parties 1212 

Counter  Walls,  between 
neighbours,  rules  as  to 532 

Covenants,  mnrriage :  Vide 
Marriage  Covenants. 


arts. 

Coverture,  women  under, 
restrictions  as  to  power  to 
contract 986 

Creditors,  may  intervene  to 
prevent  usufruct  of  their 
debtor  being    cancelled  or 

renounced 4W,  484 

rights  of,  in  case  of  gifts  by 

their  insolvent  debtor 803 

may    impeach    fraudulent 

acts  of  their  debtor 1032 

but  onlv  when    they  will 

injure  tnem    1033 

a  gratuitous  contract  bv 
insolvent  is  deemed  fraud- 
ulent      1034 

so  may  an  onerous  contract 

be..  1035 

so  are  payments  made  by 
an  insolvent  debtor  to  a 
creditor  knowing  his  insol- 
vency        1036 

when  onerous  contracts  are 

not  voidable 10:« 

when  subsequent  creditors 

may  impeach  such  acts 1039 

one      year's      prescription 

applicable  to  such  suits 1040 

jomt  and  several  interest 
among :  Vide  Joint  and 
Several 1100  et  seq. 

Crops,  tithes  carry  a  privi- 
lege upon 1997 

when  uncut,  are  immove- 
ables       378 

Crown,  definition  of 17  §  1 

things  having  no  owner  be- 
long to 584 

when  things  found  at  sea, 

or  on  shore  l:)elong  to 589 

legal  liypothec  of  . . .       2082 

want  of  registration  can  be 

invoked  against 2086 

exception 2084  §  3 

prescription  in  favor  of  and 
against :  Vide  Prescrip- 
tion  2211  et  seq. 

privilege  of 1989 

legal  hypothec  of 2032 

Curator,  to  habitual  drunk- 
ards      3860 
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Ourator.—  arts. 
is  either  to  person  or  pro- 
perty        337 

to  what  persons  f^ven 338 

how  appointed  and  sworn..      330 
cannot  be  named  by  a  test- 
ator       922 

to     emancipated     minors, 

power  of 317  et  seq.  340 

to  interdicted  person,  how 

appointed 341 

husband  and  wife,    when 
appointed  to  each  other. . .'.      342 
to  insane  or  imbecile  per- 
sons, power  of 343 

responsibility  for    damage 
done  by  those  in  charge  of.     1054 
how  long  must  retain  office      344 
to  child  conceived,  powers 

of 345 

ad  hoCt  when  necesssary. . .      346 


Curator.—  ABtS. 

to  absentees :  Vide  Absen- 

TKKS 87et8eq. 

to  properly,  when  appoint- 
ed        347 

to  property  must  be  sworn   347a 
to  property  of  extinct  cor- 
porations  372,  373 

to  substitutions 347  §  2,  945 

to  vacant  estates 347  §  3 

to  property  abandoned  by 
arrested  debtors  and  hypo- 

thecarily 347  §  5 

to  property  accepted  under 

benefit  of  inventory.    347  §  6 

investment  of  money  by. . . 

9olo  et  seq. 

Customary  Dower :     Vid^ 
Dower  Customart. 

Customs  Duties,  privilege 
ofCrownfor 1989 


D. 


Damai^s :  Vide  Accidents. 
responsibility  for  damages 
done    by  children,  pupils, 

insane  persons 1054 

arisi  tig  irom  breach  of  oblig- 
ation      1065 

not  due  until  debtor  put  in 
default  except  when  oblig- 
ation is  not  to  do 1070 

always  due  save  when  non- 
performance of  obligation 
arises  from  cause  not  im- 
putable to  debtor 1071 

fortuitous  event  or  irresis- 
tible force  a  valid  excuse  . .     1072 
of  what  they  consist  usually    1073 
only  what  might  have  been 

foreseen 1074 

even  in  cases  of  fraud  they 
consist  merely  of  direct  and 
immediate  consequences. . .     1075 
effect  of  stipulation  for  a 
specified    sum    in    lieu   of 

damages 1076 

resulting  from  delay  of  pay- 
ment of  money  consist  sole- 
ly of  interest 1077 


Damages.— 

when  interest  can  be  com- 
pounded     1078 

arising  from  d-Slits  commit- 
ted by  two  or  more  persons 

are  joint  and  several 1106 

as  between  joint  and  sev- 
eral debtors 1109 

arising  from  non-perform- 
ance oi  an  indivisible  oblig- 
ation are  divisible 1128 

mandatary  is  liable  for,  for 
non-execution  of  mandate .    1700 
also  for  those  arising  from 

his  want  of  care,  etc 1710 

each  partner  is  liable  to 
partnership  for  those 

caused  by  his  fault 1845, 1856 

hypothecanr  creditor  may 
sue  tiers  aHenteur  for  de- 
terioration to  immoveable 

hypothecated 2055 

to  Real  Estate,  Fidr<?  R.S.Q. 

5550et8eq 1053 

arising  from  acts  of  public 

officials 1053 

arising  from  civil  suits 1033 
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Damages.—  arts. 

arising  from  seduction  and 

breach  of  promise 1063 

measure  or 

1053  and  1072  et  seq. 
Vide   Accidents.     Libkl. 
False  Arbest. 

Date,  of  private  writings, 
how  proved  against  third 

parties 1226 

of  commercial  writings, 
presumption  in  favor  of..     1226 

Day,  on  which  prescription 
commences  is  not  counted .    2240 

Deaf  Mutes,  provisions  as  to 
willsof 847,860,852 

Death,  by  violence  or  in  pri- 
sons, asylums,  etc 60 

effect  of  complicity  of  lega- 
tee in  death  of  testator 893 

Vide  Civil  Death  and 
Acts  of  Burial. 

Debentures,  for  payment  of 
money  how  transferred 1573 

Debtors,  joint  and  several : 
Vide  Joint  and  Several 
Liability. 

property  of,  is  the  common 
pledge  of  his  creditors 1961 

Debts,  not  comprised  in  the 

word  "  moveaoles  " 395 

of  succession,  how  paid 

735  et  seq. 
liability    of    legatees    for 

debts  of  testator 875  et  seq. 

of  community,  how  borne. . 

1360  et  sea. 
sale  of:   Vide  Sxle 157<0 

Declaration  of  Hypothec : 
Vide  Hypothecs. 
Dednctlons :  Vide  Infer- 
ences :  Pketakinos. 

Deeds :  Vide  Acts  Nota- 
rial. 

Defaalt,  how  debtor  is  put 

in 1067 

by  expiry  of  a-  certain  time 
in  which  alone  his  obliga- 
tion could  be  performed 1068 

in  commercial  matters 1060 

debtor  must  be  put  in,  be- 
fore damages  become  due . .    1070 


arts. 

Defeot«,  in  contracts :  Vide 
Contracts,  causes  of  nul- 
lity in  991  et  seq. 

warranty  against  latent,  in 
sale :  Vide  Warranty  15^2  et  seq. 
in  things  lent,  responsibil- 

ityfor. v:-     '^® 

in  the  possession  requisite 

for  prescription 2198 

intrinsic  in  goods  carried, 

responsibility  for 2455 

intrinsic  in  goods  carried, 
insurer  not  liable  for  dam- 
ages arising  from 2509 

Decrees,  of  relationship  in 
successions,  how  deter- 
mined        ^1^6 

relations  beyond  the  twelf  t  h 

do  not  inherit 635 

Delay  :    Vide  Term. 

Delegation,  does  not  effect 
novation,  unless  so  in- 
tended      1173 

creditor  who  has  discharged 
his  debtor  by  whom  delega- 
tion has  been  made,  has  no 
remedy  against  his  debtor 

in  case  of  insolvency 1175 

debtor  consenting  to  be 
delegated  cannot  oppose  to 
his  new  creditors  excep- 
tions peculiar  to  the  party 
making  the  delegation —     1180 

Delivery,  of  a  thing    sold, 

what  is 1492 

when  obligation  of,  is  satis- 
fied    1403 

of  incorporeal  things,  how 

eflfected 1494 

expenses     of,     by     whom 

borne 1495 

prepayment  a  condition 
preceaent,    unless    term 

granted 1496 

and  even  then  not  obliga- 
tory if  buyer  has  become 

insolvent 1497 

takes  place  in  state  thing 

was  at  time  of  sale 1498 

of  a  thing  comprises  its  ac- 
cessories     1499 
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Delivery.—  arts. 

of  moveables— quantity 1500 

of  immoveables — Quantity.    1501 

Demand,  a  judicial,  proper- 
ly served,  interrupts  pre- 
scription     2224 

a  judicial,  wife  and  child- 
ren are  seized  of  their 
rights  of  dower  without  the 
necessity  of  a 1441 

Demurrage,  definition  of. .    2457 
how   regulated  when    not 

agreed  upon 2416 

what  is 2467 

liability  for 2458 

Deposit,  of  holograph  wills 
and  wills  made  in  English 

form   857 

is  either  simple  deposit  or 
sequestration :  Vide  Se- 
questration      1794 

simple,  is  gratuitous 1796 

and  must  be  of  moveable 

property 1796 

delivery  is  essential  to 1797 

simple,  is  either  voluntary 

or  necessary 1798 

Voluntary^  what  consti- 
tutes       1799 

Voluntary t  who  can  enter 
into,  and  respective  effects 
of,  either    of    the   parties 

being  incapable 

1800, 1801 
Voluntary,  obligations  of 

depositary 

1802  to  1805,  1807  to  1811 
Voluntary,  obligations  of 

heirs  of  depositary 1806 

Necessary,  when  it  takes 

place 1813 

Necessary,  deposit  of  things 
brought    by    travellers    to 

inns,  etc.,  is  deemed  so 1814 

obligation  of  depositary.   . 

1677,  1815,  1816 
Tender  and:  Kidc  Tender. 

Depositaries,  of  registers  of 
acts  of  civil  status  are  re- 
sponsible for  alterations..        52 
and  are  punishable  for  in- 
(ructions  of  duty 53 


Depositaries.—  arts 

obligations  of  :  Vide  De- 
posit 

executors  arc  seized  as  legal 
depositaries 918 

Deposits  of  Earth  :  Vide 
Alluvion. 

Deputy,  powers  of  principal 
usually  pertain  to 17  §  18 

Descendants :  Vide  Suc- 
cessions         626 

Destination,  moveables  may 
become    immoveables     by 

destination 379,380 

by  proprietor  as  regards 
servituae  is  equivalent  to  a 
title 551 

Destruction,  of  thing  leased, 

dissolves  the  lease. 1660 

Vkie  Loss. 

Deterioration,  emphyteu- 
tic lessee  has  not  the  right 
to  deteriorate  the  immove- 
able leased 578 

in  successions  of  immove- 
able returned  in  kind 730 

of  things  sold 1498 

of  things  due 1063,  1064 

of   hypothecated    property 

by  tiers  ditenteur 2054 

DIlTerence,  in  shares  in  kind 
in  partitions  compensated 
by  payment  of  difference  . .      704 
between      Bnglish      and 
French  text  of  Code 2615 

Diminution,  of  price,  buyer 
entitled  to  in  certain 
cases 1501 

Disabilities,  resulting  from 
minority,  insanity,  mar- 
riage. &c 248,086 

by  whom  ma^  be  urged 983 

as  to  tutorship 282 

of  corporations 904 

Disappearance,  of  a  person, 
right  of  presumptive  heirs 
to  take  provisional  posses- 
sion of  property  of 93  et  seq. 

Disavowal,  of  attorneys 17& 

of  a  child,  right  to  make. . 

219  et  seq. 

Di«char|^;   Ftc^  Rki^basr 
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ARTa 

DisGontfD  nance,  of  a  suit 
by  Plaintiff  prevents  inter- 
ruption of  prescription 2226 

Disconnt,  of  Bills  of  Ex- 
change      2332 

DIsciission,  benefit  of, 
enures  (as  against  creditors 
of  the  seller)  to  a  buyer  of 
a  thing  sold  with  right  of 

redemption 1554 

surety  entitled  to  benefit 
of  upon  default  of  debt- 
or   IMl  et  seq.  | 

tiers  (Utentfur  of  hypothec- 
ated land  is  entitled  to  be- 
nefit of 2086,  2067 

Disinheritance,  can  only  be 
effected  by  an  act  clothed 
with  formalities  of  a  will . .      i4W 

Disinterment,  of  bodies 6Ste 

Disowning :  Vide  D 1 8  - 
AVOWAL. 

Dispensation,  or  license  au- 
thorizineomissionof  public- 
ation of  Dans  of  marriage. .        aO 
right  to  grant  from  impedi- 
ments to  marriage 127 

Dispositions,  impossible  or 
immoral  condition  attached 
to  effect  of  as  to  gifts  and 
wills 760 

Disqnaltflcations:  Vide 
Disabilities. 

Dissolation,  of  tnarriaffe 
only  arises    from    natural 

death  of  parties 185 

of   cotnniunity,    when    i  t 

arises 1310 

of  community^  does  not 
give  rise  to  the  rights  of 

survivorship  1322 

of   paHnerahip    when    it 

takes  place 1882-18K3 

of  partnership^  when  no 
time  for  its  duration  is 
specified,  may  take  place  at 

will mio 

ofpart}iershipt  when  time 
is  fixed  for  its  duration, 
may  take  place  upon  just 
cause  shewn , 18U6 


Dissolution.—  arts. 

ofpartTiership,  effects  of  as 

between  partners 1807-1806 

of  paHnership^  effects  of  as 

regards  creditors 1890-1900 

of  sale^  latent  defects  in 
one  of  several  things  may 

be  a  cause  for 1525 

of  sale,  non-payment  of 
price  in  case  of  immove- 
ables, not  a  gronnd  for 1536 

ofsaUy  in  case  of  stipula- 
tion of  rights  of  redemption    1537 
of  sale  f  buyer  may  always 
pay  price  before  the  judg- 
ment    of     dissolution    Is 

rendered  1538 

ofsaUy  obligations  of  seller 

in  cases  of 1530 

ofsaXey  obligations  of  buyer 

in  cases  of 1540 

of  sale,  an  action  for  dis- 
solution is  a  waiver  of  right 
to  recover  purchase  money    1541 
of  saie^  but  a  demand  of 
price  is  not  a  waiver   of 

right  of  dissolution 1542 

of  salt,  in  case  of  moveables 
right  of  dissolution  can 
omy  be  exercised  whilst 
goods  are  in  possession  of 

Duyer 1543 

of  sale,  and  in  case  of  in- 
solvency, within    30    days 

after  the  delivery 1543 

of  gifts:  Firf«  Gifts,  revo- 
cation of 811  et  seq. 

Distance,  and  intermediate 
works  required  for  certain 
structures 532 

Distribution,  of  statutes. . .      4,  5 
property  of  debtor  is  com- 
mon pledge  of  creditors. . . .     1081 

Disturbance,  or  just  cause 
to  fear  it,  authorizes  buyer 

to  delay  payment 1535 

by  trespass  of  third  party, 
lessor  not  responsible  for. .     1616 

Ditches,   when  common  or 

presumed  so 523  et  seq. 

common,  are  kept  at  com- 
mon expense q^ 
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ARTS. 

DiTisibilitir,  when  obliga- 
tions are  di vlflible 1121 

effects  of  as  between  credit- 
ors and  debtors  and  their 

heirs 1122 

when  certain  heirs  must 
perform  the  obligation  as 

if  it  were  indivisible 1123 

damages  arising  from 
breacE    of    an    indivisible 

obligation  are  divisible 1128 

of  admissions 1243 

Vide  Indivisibilitt. 

Division,  benefit  of  cannot 
be  claimed  as  agjainst  cred- 
itor  by     any    joint    and 

several  debtor 1107 

effect  of  creditor  consenting 

to  division  of  a  debt 11 14 

or  receiving  share  of  one  of 
his  co-debtors  so  specified 

in  the  receipt 1115 

and  of  receiving  arrears  or 
interest  separately  and 
without  reserve  from  one 

of  his  co-debtors 1116 

takes  place  of  right  among 
co-debtors  of  their  joint  anct 

several  obligation 1117 

effect  of  a  co-debtor  paying 
in  full  being  subrogated 
in  rights  of  original  cred- 
itor      1118 

effect  of  insolvency  of  one 

of  the  co-debtors 1110 

when  joint  and  several  ob- 
ligation is  for  the  benefit  of 
one  only  of  co-debtors,  he  is 
liable  for  the  whole  towards 
his  co-debtors 1120 

Doc  amenta :  Vide  Acts, 
Writings. 

Domain,  publfc:  Vide 
Crown. 

Domestics:  Kirf^  Servants. 

Domicile,  Umav  of—fm  to  its 
effects   on  civil    rights    of 

f>ersons 6 
s      established      by      six 
months  residence  for  pur- 
poses of  marriage 63  I 


Domicile.—  arts. 

of  a  person,  is  for  civil  pur- 
poses,  where   he   has   his 
principal  establishment  . .       79 
now  change  of  is  effected . .       80 
how  proof  of  intention  to 
effect  change  is  established.       81 
person  holding  temporary 
office  retains   his    former 

domicile 82 

of  married  women,  une- 
mancipated  minors  and  in- 
terdicted persons 83 

of  majors  working  continu- 
ously for  others 84 

effect  of  election  of,  in 
deeds     85 

f»lace  of  payment  indicated 
n  a  writing  equivalent  to 
election  of 85 

Donations :  Vide  Gifts. 

Don  Mntuel,  between  con- 
sorts, abolished ...     1265 

Donee,  becoming  an  heir 
must  return  gifts  into  the 

mass 712 

effect  of  registration,  as  be- 
tween two  donees  of  the 
same  immoveable 2098 

Donor:  Vide  Gifts. 

Dove-Got,  ownership  of 
pigeons  going  into  another 
person^s 428 

Dowa^r :  Vide  Dower.  1458  et  seq. 

Dower,  of  wife  and  of  child- 
ren, is  either  legal  or  con- 
ventional      1426 

legal  results  from  mere  act 
ofmarriage  in  the  absence 

of  stipulation 1427, 1431 

conventional  is  that  speci- 
ally agreed  on 1428 

and  must  be  registered  1448,  2116 
lawful    to  stipulate,    wife 
and    children    may    take 

either  one  or  the  other 1429 

such    option  exercised   by 

wife  binds  the  children 1490 

lawful  to  stipulate  for  no 

dower 1431 

is  not  subject  to  formalities 

of  gifts 1432 
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Dower.—  arts. 

conventional  accrues  from 
date  of  contract  of  marriage 
and  customary  from  date 

of  its  celebration  14ii3 

of  what  cu*itomary  dower 

consists 1434 

mobilized  immoveabics  and 
certain  moveables  immobi- 
lized are  not  subject  to  . . .  1435 
customary  dower  resulting; 
from  a  second  marriage 
and  any  subsequent  mar- 
riage     1436 

of  what  conventional  dower 

may  consist 1437 

conventional  dower  is  taken 
from  the  private  property 

of  husbana 1440 

is  a  right  of  survivorship, 
but  may  open  otherwise. . .     1438 
wife  obtains  enjoyment  im- 
mediately   on  its  opening 
and  children  onlv  after  her 

death    *...•. 14:i9 

wife  and  children  are  seized 
of  their  rights  without 
necessity  of  judicial  de- 
mand       1441 

is  a  real  right  and  is  gov- 
erned by  the  law  of  the 
place  where    immoveables 

are  situated  1442 

effect  of  alienation  or 
charges  on  property  subject 

to 1443 

may  be  renounced  by  wife 

who  is  of  age 1444 

effects  of  such  renuuciation.    1445 
of  children,  how  reuounce- 

able 1446 

effect  of  sales  under  execu- 
tion of  immoveables  sub- 
ject to 1447 

Is  subject  to  registration  1448,2116 
but  not  to  prescription  by 
purchaser  of  the  immove- 
abict  so  long  as  dower  is 

not  open 1449 

conventional  of  wife  is  not 
incompatible  with  a  gift  of 
usufruct  by  husband 1450 


Dower.—  arts. 
when  it  consists  of  money, 
wife  has  all  rights  of  other 
creditors    of    the    succes- 
sion      1461 

and  when  of  a  certain  por- 
tion  of  property  a  partition 

must  be  made 1452 

dowager*8  rights    are  like 

other  usufructuaries    1453 

she  enjoys  them  on  taking 
oath  to  restore  the  dower 
but  if  she  re-marries  must 

I     give  security 1454 

effect  of  failing  to  do  so 1455 

she  must  mamtain  leases 

)     lawfully  made 1456 

but  leases  made  by  her,  ex- 
pire with  her  tenure 1457 

j     she  is  liable  for  all  charges, 

ordinary  and  extraordinary.    1468 

,     and  for  the  lesser  repairs . .     1450 
she  takes  things  in  condi- 
tion they  are  at  opening. . .     1460 
her  obligations  when  addi- 
tions have  been  made    to 
the  thing  subject  to  dower.    1461 

how  terminated 1462 

wife  is  deprived  of  by  rea- 
son of  adultery  or  of  deser- 
tion— when  action  must  be 

brought  1463 

also  by  the  abuse  of  her  en- 
joyment       1464 

forfeiture  or  renunciation 
of  by  wife  results  in  child- 
ren taking  the  property 1465 

children    entitled    to,     are 
those  born  of  marriage  for 
which  it  was  constituted. .     1466 
child  assuming  quality  of 

heir  is  not  entltlea  to 1467 

must  return    benefits    re- 
ceived or  take  less  dower. .    1468 
liability  for  debts  of  father.    1469 
consisting    of     money    is 

"moveable" ^ 1470 

how  divided  amongst 
children 1471 

Dowry,  separation  from  bed 
and  board  gives  wife  right 
to  obtain  restitution  of . . . .      208 

25 
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Dowry.—  arts.  » 

wife  of  institute  has  no  sub- 
sidiary recourse  against  the 
property  of  substitutions 
for  securinjj  her 954 

Drankardfi.  habitual  may  be 

interdicted 336a 

by  whom  and  how  demand 

for  interdiction  is  made —    ZVfb 

who  are  deemed 330c 

firoceedingH  on  petition  for 
nterdiction 3»kl  to  336h 

when  drunkard  may  be  con- 
fined  3a6i  to  3361 

how  interdiction  may  \ye 
removed *^n 


Drunkards. —  arts. 

wife  or  son  may  be  curator 

to 336o 

selling;  liquor  to.  Vide  R.S. 
Q.5a03. 

Drunken ne«8,  persons  suf- 
fering from  a  temporary 
derangement  of  intellect 
arising  from,  are  unable  to 
give  a  valid  consent  in  con- 
tracts          986 

Duel,  civil  responsibility  for 
damages  canned  by  ... ' IQeS 

Duties  on  successionii,  VMe 
note  to  art .      399 


E. 


Earnest,  giving  of,  in  cases 
ofsale H77 

Eaves,  of   roofs,  how    con- 
structed        539 

Kdlcts,     and       ordinances, 
copies  of,  when  authentic  .     1^ 

BJeotnieut,  when  lessor  has 
right  of  1624§2 

Elected  I>omlcile,  by  par- 
ties to  a  deed,  efTect  of 85 

Emancipation,  only  modi- 
fies condition  of  a  minor. . .      247 
every  minor  is  emancipatL-d 

by  marriage 314 

how  an  unmarried  minor  ^ 

may  obtain 315,  316 

necesBitates     appointment 

of  a  curator 317 

effects  of 319  to  322 

presumed  for  purposes  of 

trading -^^^ 

Bmpbyteusis,  what  is 5^7 

duration  of 568 

effects  of  and  who  may  con- 
stitute It ■•..•      569 

rights  of  lesbee  as  to  alien- 
ation, &c 370 

immoveables  *  held    under, 

may  be  seized 571 

lessee  may  bring  possessory 

action 572 

obligations  of  lessor 573 


Kn&phyteasis.— 

obligations  of  lessee  — 574  to  578 
not  subject  to  tacit  renew- 
al   .   579 

how  terminated S79 

when    lessee  may    aband- 
on         580 

lessee  must  restore  in  good 

condition .'....       581 

as  to  improvements  made 

by  lessee 5^ 

debtor  must  furnish  new 
title  nftcr  29    years    from 

date  of  old  tide 2*19 

prescription  of  rents  in 2250 

rents  arising  from,  are  im- 
moveable         388 

Enclosed  Property,  owner 
of  may  claim  a  way  on  that 
of  hjs  neighbour 540 

Endorsement,  of  Bills  of 
Lading:  Ticic  Affreight- 
ment         2421 

England,  laws  of,  apply  as 
to  evidence  in  commercial 
matters  when  code  is  silent     1206 
and  in  matters  relating  to 

Bills  of  Exchange 2b40 

and  in  the  investigation  of 
fftcts  relating  to  the  same. .      2S41 
and  in  matters  Inifore  N'ice 
Admiraltv  Courts ^ffe*^ 
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ARTS. 

Enjoyment,  of  civil  rights.. 

18  et  seq. 

in  ownership 406  et  seq 

in  UHufruot .447  et  seq. 

in  use  and  habitation.  .487  et  seq. 

Erasures,  in  acts  of  civil 
status,  how  acknowledged.        46 

Error,  is  a  cause  of  nullity 

in  contracts 991 

in  what  cases 992 

Error,  may  l)e  a  cause  for 

annulling  marriage 148 

of  law  not  a  cause  for  annul- 
ling transactions «...     1921 

of     calculation    in    trans- 
action may  be  reformed  —     1926 
he  who  receives   what   is 
not  due  to  him,  by  error,  is 

bound  to  restore  it 1047 

he  who  pays  a  debt  no 
longer  due,  by  error,  may 

recover  it 1048 

of  fact,  is  a  ground  of  revo- 
cation in  a  judicial  admis- 
sion   '. 1245 

Errors,  rectifications  of  in 
acts  and  registers  of  civil 
status 75  et  seq. 

Escheats,    to    the    Crown, 

Srescription      of :        Vide 
ROWN 2216 

Estimate  and  Contract, 
Work  by :  Vide  Work  — 

168;^  et  seq. 
Event,     fortuitous ;      Vide 

Fortuitous  Event. 
ETiction,  in  cases  of  succes- 
sions        748 

warranty  against  in  sale. . 

1508  et  seq, 
fear  of,  a  cause  for  delay  of 

payment 1535 

of  party  acquiring  property 
in  oases  of  sales  and  expro- 

firiations,  does  not  lie 1590 
n  contract  of  exchange  —     1598 
in  partnership  property  —     18.39 
Evidence:  Vitie  Proof.  124ii  et  seq 
Exceptions,  which  m^y  be 
pleaded    by    a   joipt    and 
several  debtor  when  sued . .     1112 


Exceptions.—  arts. 

<in  hypothecary  action)  of 

discussion 2066 

of  warranty 2068 

of  subrogation 2070 

resulting  from  expenditure    2072 
resulting  from  a  privileged 
claim  or  prior  hypothec 2073 

Exchange,  what  is  the  con- 
tract of  1596 

effect  of  one  of  the  parties 
thereto  not  being  the  owner 
of  the  thing excnanged.1597,  1598 
rules  of  sale  applicable  to 
contract  of 1599 

Exclusion,  from  tutorship. . 

282  et  seq. 
from  successions,  can  only 
be  effected  by  an  actclotheil 
with   the  formalities  of  a 
will ^99 

Exclusion  of  Community, 
does  not  ^ive  wife  the  right 
to  administer  her  property    1416 
but  husband  retains  admin- 
istration   , 1417 

other  particulars  regarding 

1416  to  1421 

Executors,  a  testator  may 
name  one  or  more,  and  pro- 
vide for  their  replacement.      905 
who  may  and  who  may  not 

be 905  to  909 

nobody  can  be  compelled  to 
accept  ottice  of ;  duties  of 
are  gratuitous,  and  they  are 

not  bound  to  be  sworn  910 

who  have  accepted  oOice 
cannot  renounce  it  without 

I     judicial  authorization 911 

when  several  are  appointed 
and  some  only  accept    or 

survive  testator 912 

powers  and    liabilities    of 

joint  executors 913 

expenses  of  are  borne  by   * 

the  succession 914 

may  perform  conservatory 
acts  before  probate  of  will", 

91  .i,  919 
testator  n)ay  limit  obliga- 
tions of 910 
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Kxecntops.—  arts. 

may   be    removed    by  the 

Court  for  cause 917 

are  seized  a«  legal- deposit- 
aries and  seizin  iast.s  for  a 
yeAr  and  a  day  and  must 

render  one  account    918 

must  cause  an  inventory  to 

be  made 919 

powers  of  do  not  pass    to 

their  heirs 920 

testator    may  extend    the 

powers  and  seizin  of 921 

testator    may  provide    for 

replacement  of 923 

when  judge  or  Court  muy 

replace  i  liem 924 

in  vest  men  t    of     m  o  n  e  y  s 

by 9Hlo  vt  seq. 

Vide  Adminis  t  r  a  t  (i  r  , 
Testator,  Wili^. 

Kxemption,  J'l'OTn  tutor  nh  iu^ 
causes  resulting  in 27*2  et  seq. 

Expenditures  :     V'^ide    I  m  • 

PROVBMK>rjJ. 

ISjx pauses,  funeral,  privilege 

for 1994,  20U2,  2009 

funeral,  a  memorial  of  must 

be  registered 2107 

of    last    Llluess,    privilege 

for 2003,2009 

of  last  illness,  a  memorial 

of  must  be  registered 2107 

of  tilling  and  sowing 
on  immoveables  sold 
before  harvest,  are  privi- 
leged       2010 

fruits  only  belong  to  pix)- 
prietor  of  soil,  subject  to 


Expenses.—  arts. 

ptayments  of  expenses  of 
tilling  and  sowing  done  by 

a  third  party 410 

lying  in,  are  prescribed  b? 

two  years 22IU  §  1 

in  the  quasi-contract  nego- 

tiorurn  geatio 1046 

in  the  quasi-contract  con^ 

dictio  indibiti I(¥i2 

in  cases  of  loan 177U 

deposit 1812 

of  delivery  in  sale  are   at 

the  charge  of  seller 1495 

Experts,  make  valuation  of 
immoveables    in  cases   of 

partition  in  successions (06 

and  in  cases  of  provisional 
possession  of  property  of 
absentees . .'. 97 

Expropriation,  of  immove- 
able property  for  public 
purposes,  VUle  R.S.Q.  5751a 

et  seq.  (54  V.  c.  38) loeW 

no  one  can  be  compelled  to 
give  up  his  property  except 

in  cases  of 407 

party  acquiring  property 
for  such  purposes  cannot 
be  evicted 15Bl> 

Extinction,  of  obligations . .     113K 

of  suretyship 1956  et  seq. 

of  privileges  and  hypothecs    2081 
of  mandate 1755 

Extracts,  from  civil  regis- 
ters, when  authentic 50 

from  orlginaU  of  certain 
authentic  instruments 1216 


F. 


Factors,  who  are 1736 

liability  of  factors  whose 
principal  resides  abroad . . .     1738 

power  to  sell  goods 1739 

when  deemed  owners  of 
goods  for  certain  pur- 
poses       1740 

general  provisions  regard- 
ing  1736  et  seq. 


Faith  good^  is  always  pns 

sumea 220:! 

goody  of  a  possessor,  when 

it  ceases 412 

goody  improvements  made 

by  a  possessor  in 417 

biidy  must  be    proved    by 
him  who  alleges  it 2202 


I 
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li'alth.--  ARTS. 

bad,  improvemeuts   made 

by  a  possesRor  in 417,  418 

False,  authentic  writings 
may  be  attacked  and  set 
aside  as 1211 

Family,  meaning  of  the 
term 979 

Family  Counoil,  who  may 

demand 230 

who  should  be  summoned 

to  attend 251  et  seq. 

Family  Papers,  and  regis- 
ters, of  what  they  make 
proof,    when    an     against 

whom 1227 

and  registers,  constitute  a 
commencement  of  proof  in 
writing  in  matters  of  le- 
gitimation       233 

and  registers,  and  in  ac- 
tions to  establish  paternity      241 

Farm  :  Vide  Lkase  of  farms 
and  rural  estate 1646  et  seq. 

Farmer,  on  shares  cannot 
sublet  or  assign 1646 

Father,  authority  of :   Vide 
Paternal  Authority. 
is  responsible  for  damage 
caused  by  minor  children . .     1054 

Fear,  is  a  cause  of  nullity  in 

contracts 901 

whether  produced  by  other 
party  to  contract  or  by  any 

other  person 994 

must  be  a  reasonable  and 
present  fear  of  serious  in- 
jury         995 

may  be  fear  for  himself  or 
his  wife,  children  or  others.      996 
more    reverential    fear   of 
ascendants  will  not  invali- 
date   997 

nor  will  fear  of  a  legal  re- 
straint, usually 908 

a  contract,  to  rescue  a  kins- 
man from  peril  is  v»ilid 999 

not  absolute  cause  of  nul- 
lity, but  gives  rise  to  right 
to  annul 1000 

Fear  of  Eviction  :  Vids 
BviCfTiON 1585 


ARTS. 

Fees,  of  tt^istrars.  Vide 
R.  S.  Q.  5e^  et  seq. 

Fences,  between  properties, 
to  be  made  at  common  ex- 
pense of  proprietors 505 

and  fence  walls  separating 
properties 520 

Feudal,  rights  and  duties, 
abolition  of.  Vide  R.  S.  Q. 
5506  et  seq. 

Fidei  Oommissum  :  Vid<e 
Substitutions 925  et  seq. 

Fiduciary  testator  may 
name  legatees  who  shall  be 
merely.: 869 

Filiation,  of  children  who 
are  legitimate  or  conceived 
during  marriage. 
when  a   child   is   deemed 

legitimate 218 

when  a  father  and  heirs 
may  and  may  not  disown 

such  a  child 219  et  seq. 

when    a  child    is    deemed 

illegitimate 221,  227 

is     proved     by     acts     of 

birth 228 

or  by  uninterrupted  posses- 
sion of  status 229 

how  such  possession  is  es- 
tablished       230 

no  one  can  claim  a  status 

contrary  to 231 

proof  of  may  be  made  by 
evidence  when  there  is  a 
commencement  of  proof  in 

writing 232 

what    gives    rise    to    this 

commencement 233 

how  proof  to  the  contrary 

may  be  made 234 

action  of  child  to  establish 
his  status  as  imprescrip- 
tible       235 

when  heirs  of  such  child 
may  bring  action 236 

Fi  na  1,  j  udgmen  t(chosejug^.e, 
res  judicata)  what  is  effect 
of 1241 

Fines  :  Vide  Penalties. 

Fire,  presumed  to  be  caused 
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Pire.—  ARTB. 

by  fault  of  lessee  ah  againRt 

lessor 1629 

but  not  in  favor  of  neigh- 
bouring proprietor 1630 

liability  for  damages  when 
there  are  Reveral  lessees. . .     1681 

Fire  Insurance :  Vufe  Ix- 
suRANCK  again  At  Fire. 

Fish,  become  property  of 
thoHe  into  whose  pond  they 
go 428 

Fishermen,  hiring  of  and 
recovery  of  their  wages, 
vide  R  S.  Q.  56110  et  seq. 

Fish i nip,  right  of,  how  gov- 
erned        1587 

Flocks,  liability  of  usufruct 
for  losses  in 478 

Foot  Koads,  along  banks  of 
navigable  rivers  are  servi- 
tudes established  bylaw..      507 

Force  Majeure,  produces  a 
**  fortuitous  event " 17  §  24 

Forci^er :    Virh'  AiJKN. 

Forfeiture,  of  property  to 
Crown   of    persons   civilly 

dead 35 

of  right  of  redemption  in 
sale 1549  et  seq. 

Fortifications,  belong  to 
the  Crown 403 

Fortresses,  gates,  walls, 
ditches,  &c.,  of,  l)elong  to 
Crown 402 

Fortuitous  Kvent,  defini- 
tion of 17  §24 

receiver  of  a  thing  not  due 
who  is  in  bad  faith,  is  liable 

for  loss  by 1050 

obligation  to  deliver  ceases 
when  thing  is  destroyed  by    1200 
debtor    is     not    lial>le    foV 
damages  for  inexecution  of 

obligation  arising  from 1072 

a    cause    of   extinguishing 

obligations  1202 

a  yearly  lessee  discharged 
from  rent  when  harvest  is 

destroyed  by 1660 

when  borrower  is  respons- 
ible for  loss  by 1767 


ARtS. 

Found  :  Viffr  Things 
Found 883 

Fouudiingps,  commissioners 
of  certain  ba<«pitais  to  be 
tutors  to,  vide  R.  S.  Q.  5504. 

Fraud,  ib  a  cause  of  nullity 

in  contracts 091,  993 

is  never  presumed 093 

nullity  is  not  absolute,  but 
only  gives  rise  to  action  to 

annul 1000 

of   the  avoidance   of   con- 
tracts   made   in   fraud   of 

creditors 1082  et  seq. 

effect  of  with  regard  to  sub- 
sequent creditors 1039 

suit  must  be  brought  with- 
in oneyear 1040 

Vide  THIRD  Parties. 

Free  and  Clear,  (clause  of) 
in  marriage  covenants . .  1397,  1399 
right  of  wife  to  take  back 
free  and  clear  what  she 
brought  into  the  commun- 
ity      1400 

Freight:     Vfdf  APFREIOHT- 
MENT. 

Frnit«,  nnplucked,  are  im- 
moveables        878 

belong    to    proprietor    by 

right  of  accession 409 

subject     to     payment     of 

ploughing,  tilling,  &c 41U 

are  acquired  by  possessor  in 

good  faith 411 

usufructuary  has  a  right  to 

enjoy 447,  450 

natural      and     industrial, 

definition  of 448 

civil,  definition  of 449 

they  are  acquired  from  day 

today 451 

right  of  use  of  land  entitles 
the  possessor  to  use  of 
fruits  for  himself  and  fam- 
ily        498 

of  immoveable  given  in 
pledge  are  imputed  first  in 

payment  of  interest 1907 

an  heir  excluded  for  unwor- 
thiness,  must  return 612 
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Funeral  Kxjpeitfles:     Vide 
Expenses  funeral. 


ARTS. 


ARTS. 

Fur  III  tare,  what  the  word 
comprises 896 


G. 


Gaiiiinfp      Gontract8,      no 

right  of  action  for  recovery 

of  money  claimed  under..     1927 

exception  in  favor  of  races 

and  games 1928 

Oamlnff  Policies,  are  illegal    2480 

Gaol,  burial  of  persons  dviag 
in  must  be  authorizedf  by 
coroner  or  other  officer 69 

Gender,  masculine,  includes 
both  sexes 17  §  « 

General  Averai^e  :  Vide 
Insurance  Marine. 

General  Partners,  in  limit- 
ed partnerships  or  partner- 
ship en  commandite 1872 

are  jointly  and  severally  re- 
sponsible       1873 

can  alone  sign  for  or  trans- 
act business  of  partnership    1874 
names  must  appear  in  cer- 
tificate of  partnership 1875 

change    of,    dissolves     the 

partnership  1879 

name  of  one  or  more  must 
be  used  in  the  partnership 

name    1880 

suits  in  relation  to  partner- 
ship may  be  brought  by  and 

a)<ainst  them 1881 

must  account  to  each  other 
and  to  the  special  partners .     1885 

Generations,  proximity  of 
relationship  is  determined 

by  the  numl>er  of  615 

how  computed  in  the  direct 

line 617 

and  in  the  collateral  line. . .      618 

Oiying  in  Payment,  is 
equivalent  to  sale 1592 

Gift,  vviiat  is  comprised  in 
'*gift  of  a  house  with  all 
that  it  contains  '* 398 

Gifts,  to  be  valid  must  be 
inter  vivos  or  by  will 754 


Gifts.—  arts. 

in  contracts  of  marriage 
partake  of  gifts  inter  vivos 

and  of  wills 757,  781,  830 

made  to  take    effect  only 

after  death,  when  null 758 

inter  vivos,  what  are  and 

acceptance  of 755 

iyiter  vivos ^  general  rule  re- 
garding capacity  to  make 

and  acquire  by 759 

inter  vivos,  may  be  condi- 
tional         760 

infer  vivos,  general  rule  as 

to  capacity  to  make 761 

ijiter    vivos,    when    made 

during  mortal  illness 762 

infer  vivos,  by  minors,  tu- 
tors,   wives,    corporations, 

etc 763 

inter  vivos,  in  case  of  sec- 
ond marriage 764 

infer  vivos,  general  rule  as 
to  persons  capable  of  acquir- 
ing by 765 

inter    vivos,    corporations 

may  accjuire  by 766 

inter  vivos,  to  tutors,  cura- 
tors and  ascendants 767 

inter  vivos,  to  concubines 

and  adulterine  children 768 

inter  vivos,  to  priests,  doc- 
tors and  advocates 769 

iyiter  vivos,  between  con- 
sorts prohibited 770,  1265 

inter  vivos,  as  to  what  time 
capacity  to  give  or  receive 

is  to  be  considered 771 

inter  vivos,  to  children  to 
be    born    of    an    intended 

marriage 772 

inter  viiKfs,  of  property  of 

another 773 

inter  vivos,  in  onerous 
form,  in  favor  of  persons  in- 
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OtitB.—  ARTS. 

capab]eofreceivinK,arevoid     774 
inter  vivos,  legitim  cannot 
be  claimed  by  children  in 

consequence  of 775 

inter  vivoa^  forvi  of 776 

hUer  vivos,  Form  of,  donor 
must  divest  himself  of 
ownership  of  thing  given.  777 
inter  vivos,  present  proper- 
ty only  can  be  given,  save 
in  contracts  of  marriage . . .  778 
inter  xnvos,  resolutory  con- 
dition in 779 

inter  vivos,  are  universal, 
by  general  title  or  parti- 
cular title 7H0 

inter  rivos,  abandonment 
of  partition  of  present  pro- 
perty is  considered  as 781 

inter    vivos,     stipulations 

and  conditions  in  782 

inter   invos,   revocable    at 
mere  will  of  donor,  are  void.      783 
subject  to  payment  of  debts.      784 
inter  vivos,cavkBe(i  of  nullity 

in 785 

inter  vivos,  proof  of  nature 

and  quantity  of 786 

inter  vivos,  Acceptance  of, 

requisite 787 

inter  vivos.  Acceptance  of, 

how  effected 788 

inter  vivos.  Acceptance  of, 

by  minors,  interdicts,  etc. .      789 

iiUer  vivos,  Acceptance  of, 

for  children  to  be  born 790 

inter  vivos.  Acceptance  of, 

when  must  be  effected 791 

inter  vivos,  Accejjtance  of, 
relief   from   acceptance  or 

rejection 792 

inter  vivos,  Acceptance  of, 
may   take   place    without 

donee's  presence  793 

inter  rivos.  Acceptance  of, 
cannot  be  made  oy  heirs  of 

donee 794 

iivter  vivos.  Effect  of,  divest 
the  donor  and  vest  the 
donee  with  the  ownership, 
without  delivery 795 


Gifte.—  ARTS. 

inter  vivos.  Effect  of,  as  to 

obligation  of  warranty. 796 

inter  vivos.  Effect  of,  liabil- 
ity of  universal  or  general 
donee     for     debts     of 

donor 797  to  801 

inter  vivos.  Effect  of,  right 
of  creditors  of  donor  to  sep- 
aration of  his  property  from 

that  of  donee 802 

inter  vivos.  Effect  of,  insol- 
vency of  donor  gives  cred- 
itors right  to  demand  re- 
vocation         803 

inter  vivos,Hegistratii)nof, 
takes  the  place  of  inscrip- 
tion ;    where    must     be 

made 804,  800 

inter  vii'os,  Beffistration  of, 

effect  of  805 

ijiter  viv-os.  Registration  of, 
compulsory,  but  neither 
donor  nor  uonee  can  plead 

want  of 806 

inter  vivos,  Uegistraiian  of, 
usually  not  requisite  in 
gifts  made  in  direct  line  by 

contract  of  marriage 807 

inter  vivos.  Registration  of, 
nor  of  moveables  when  fol- 
lowed    by     delivery    and 

public  possession 808 

inter  vivos, Registration  of, 
who  is  responsible  for  want 

of 810 

inter  vivos.   Revocation  of, 

causes  of  811 

inter  vivos.  Revocation  of, 
birth  of  children  to  donor 

not  a  cause  of 812 

inter  vivos.  Revocation  of, 

where  ingratitude  is ^ .      813 

inter  vivos.  Revocation  of, 
when  demand  of  must  be 

made 811 

inter  vivot(.  Revocation  of, 
elfect  of  as  to  hypothecs.  Sla,  816 
inter  vivos.  By  contract  of 
marriage^  partake  of  char- 
acter   of    gifts    and   wills 

737,  781,  830 
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Oifto.—  ARTS. 

inter  vivos.  By  contract  of 
mairriage,  general  rule  re- 
garding         817 

inter  vivoSt  By  contract  of 
marriage,  who  may  make 
and  of  what  they  may  con- 
sist    818toH20 

inte^*  vivos.  By  contract  of 
tivarriagen  are  subject    to 

acceptance 821 

inter  vivos,  By  contract  of 
marriage,  and  to  the  mar- 
riage taking  place 822 

inter  vivos.  By  contract  of 
maT^riage,  cannot  be  re- 
voked, unless  so  stipulated .  823 
iiUer  vivos,  By  co^itract  of 
marriage ,  may  be  made  re - 
Tocabie  at    mere   will    of 

donor 824 

inter  vivos.  By  contrcu'.t  of 
tnarrigge,  to    what   debts 

may  be  made  subject  825 

inter  vivos,  By  contract  of 
marriage,  how  donee  may 
free  himself  from  liability 

to  pay  these  debts 826  to  828 

inter  vivos.  By  contract  of 
tnarriage,  as  to  representa- 
tion taking  place 829 

inter  x^vos.  By  contract  of 
niarriage,hi  contemplation 
of  death,  how  expressed . . .      830 
Good  Faith,  is  always  pre- 
sumed       2202 

when    a  possessor  is  pre- 


Good  Faith.—  arts. 

sumed  to  be  in  and  when 

be  ceases  so  to  be .  •      41^ 

its  effect  as  regards  im- 
provements    on     another 

person's  property 417 

of  subsequent  purchasers, 

in  prescription 2253 

Good  Morals,  conditions  in- 
consistent with,  render  ob- 
ligations void 1080 

Governop,  definition  of  the 
word 17  §  3 

Governor  General,  defini- 
tion of  the  word  17  §  3 

Governor  in  Council,  de- 
finition of  the  term  17  §4 

Grandchildren,  meaning 
of  the  word 980 

Grants,  original  are  exempt 
from  formality  of  registra- 
tion   2084  §  2 

Grass,  upon  the  beaches  of 

the  St.  Lawrence 591 

proprietor  of  lands  border- 
ing on  South  Shore  of  St. 
Lawrence  may  cut  and 
cure  :   Vid^i  R.  S.  Q.  5.5137. . . 

Grates,  repairs  4-o,  are 
deemed  tenant's  repairs  . . .     K^Vi 

Greater  llepairs,  what  con- 
stitute        4fi9 

liability  for  in  eases  of  uhu- 
fruct..* 4r»8 

Ground :  Vide  Land. 

Gnardiau :  Vide  Curator, 
Sequestrator,  Tutor. 


H. 


Habitation,  rights   of    itse 

and,  are  immoveable 381 

rights  of  use  ayid,  defined.      487 
rights  of  use  and,  is  estab- 
lished only  by  will  of  man 
and  ceases  in  same  manner 

as  usufruct 488 

rights  of  use  atul,  neces- 
sitates  giving  of  security 
and  making  of  inventory. .      489 
rights  of  \ise  and,  must  he 


Habitation.— 

exercised  with  the  care  of  a 

prudent  administrator. 490 

rights  of  use  and,  are  gov- 
erned   *l>y     title    creating 

it 491 

riqIUs  of  use  and,  how  gov- 
erned    when     title     is 

silent 492  to  494,  499 

rights  of  use  and,  extend 
to  family,  even  if  the  rights 
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49S 


400 


Habitation.  arth. 

were  given  to  a  jierson  only 
subsequently  married.  . .  .*.       495 
rights  of  use^  ami,  cannot 

be  asaiKned  nor  leased 497 

right H  of  tise^  ant/,  how 
costs  of  cultivation  and 
repairs  are  borne 

Habitual  Drankards:  VUU 
Drunkards  Habitual. 

Harbours,  are  dependencies 
of  Crown  domain 

Harvest,  loss  of,   may  give 
rise  to  reduction  of  rent. . . 

lOnO  t.>  1052 
tithes    carry    a    privilege 

upon 10:i5 

privilege  upon  for  expenses 

of  tilling,  etc 2010 

Hearths,    regulations    con- 
cerning construction  of f&H  §  4 

repairs  to,  are  deemed  to  be 
tenant's  repairs 10S5 

Hedges,  rules  regarding  .  .520,  530 

Heir,  definition  of  the  term        507 
is  seized  by  law  of  succes- 
sions   " 

not  bound  to  accept  succes- 
sions  ♦. 

may  accept  purely  and 
simply  or  under  benefit  of 

inventory 642 

who  renounces  a  succession 
deemed  never  to  have  l)een 

heir 

but  may  accept  so  long  as 
it  has  not  been  accepted  by 

another 

effect  of  abstraction  or  con- 
cealment of  property  bv    . . 
payment  of  debts  by. . .  /35  et  acq. 
appointment  <  f  allowed  in 

contracts  of  marriage K^) 

payments  made  to  osten- 
sible heir,  are  valid 870 

benefiA^iai'y^  how  quality  of 

is  acquired 000  et  seq. 

benejiriary,  three  months 
delay  allowed  to  make  in- 
ventory          664 

benefufiary^  but  may  sell 
perishable  articles . . ' 666 


607 
641 


652 


657 
650 


Heir.—  AHTft. 

henefieiary^  position  during 

this  delay 686 

beneficiary t  may  demand  a 

still  longer  delaV 667 

benefUnary,  ana  even  after 
rhese  delays  may  make  an 
inventory  and  liecome  bene- 
ficiary        060 

beneficiary^  is  forfeited  by 

concealment 670 

beneficiary,  effect  of  benefit 

of  inventory 671 

&«7i^j^ary,  obligations  and 

administratfon  of 672  to  676 

&f'»ry?<riar^,  renunciation  of 

quality  of 677,  678 

beneficiary^  obligations  to- 
wards creditors 679,  680 

beneficiary,  account  to  be 

rendered  by 681,  682 

beneficiary,  is  not  excluded 
by  one  who  ofTers  to  accept 
unconditionally 683 

Heirs,  of  depositary,  liability 

of 1806 

of   widow  in    community, 

delays  accorded  to 1949,  \SSA 

effect  of  some  accepting 
and  some  renouncing  com- 
munity,      1962 

Herd,  usufruct's  liability  for 

lossof 478 

lease  of  cattle  on  shares.. . .     1698 

Highways,  roads  and  public 
ways  form  part  of  Urown 

domain 400 

disposal  of  \  hings  found  on 
public  598 

Hire:      Victe    Lease    and 
Hire. 

Holder,  of  real  estate  may 
besuedhypothecarily.    20a6,  2068 
and  condemned  to  surren- 
der it  or  pay  the  hypothec 

upon  it 2061 

may  call  in  his  vendor  or 

warrantor 2062 

by  dilatory  exception 2063 

and  set  up  all  grounds  of 

defence 2064 

and    when    not  personally 
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Holder,—  arts 
liable  luay  plead  the  excep- 
tion of  discasHion 2066 

the  exception  of  warranty.     2068 
the    exception    of     subro- 
gation      2070 

the     exception     resulting 

from  expenditures 2072 

and  the  exception  resulting 
from  a  privileged  claim  or 

a  prior  hypothec 

can  not  deteriorate  property 
effectof  alienation  by.  after  ! 

hypothecary     action     is         *  | 

brought 2074, 

may  surrender  the  immove-  | 

able  before  judgment. .   .        2075  ; 
may  be  condemned  person- 
ally  to   pay   rents,  issues  ^ 
and  profits  since  service  of  , 

process 2076  , 

effect  of  surrender  by,  on 
servitudes  or  real  right^i . . .    2078 
effect     of      surrender    on 
ownership  of  property 2079 

Holiitays,  what  are 17  §  14 

Uomologatidn,  of  proceed- 
ings by  family  council  held 
for  appointment  of  a  tutor .      262 
in  casee  of  interdiction.  . . .      'S3Q 
in  cases  of  curat^rship 839 

Hospitkls,  regulations  con- 
a  raing  burials  in 68 

Hotel  Keepers :  Vide  Inn 
Keepers. 

House,  an  nnemancipated 
minor  cannot  leave  his 
father*s  house  without  his 

permission 244 

with  all  it  contains,  what 
is  comprised  in  the  gift  or 

sale  of 

boarding:    K«V/g  Boardinu 
House. 

Hunting,  laws  governing  . . 

Husband,  must  be  curator 

to  his  intcrdicte<i  wife 

admin  inters   all   his   wife's 

{)rivrtte  property,  etc 
eases  made  of  wife's  pro- 
perty by  husband  cannot 
exceed  nine  years 1299 
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587 

342 

12(18 


Hnstmnd.—  arts. 

privilege    for     obligations 
contracted    for    the    indi- 
vidual affairs  of  his  wife. . .     1302 
responsibility    of     for    re- 
placement of    proceeds  of 

sale  of  wife's  property 1319 

insurance  on  life  of,   Vid^ 

H.  S.  O.  5580  et  seq 1265 

Vide  Consorts,  Commun- 
ity, Wife. 

Hypothec,  effect  of    parti- 
tions on 731 

on  lands  expropriated  for 
purposes  of  public  utility 

are  extinguished 1500 

definition  of  the  word 2016 

is  indivisible  and  extends 

over  improvements 2017 

how  created 2018 

is  either  legal,  judicial  or 

conventional 2619 

meaning  of  these  terms. . . .    3020 
when  it  can  sul)sist  upon  an 
undivided  portion  of  an  im- 
moveable   2021 

moveables  are  not  subject 

to 2022 

cannot  be  acquired  upon 
insolvent's  property  or  that 
of  traders  witnin  30  davs 
previous  to  their  bank- 
ruptcy       2023 

lA'gaf^  definition  of 2020 

*'      what  proi>erty  affect- 
ed by 2025 

Legale  necessity  for  regis- 
tration     2026 

Legcd,  special  provisions 
regarding  those  created  be- 
fore 31  December  1841  and 
l8t  September  1860  . .  .  .2027,  2028 
Legale  of  maried  women, 
for    claims    against    their 

husbands 2029 

Legal,  of  minors  and  inter- 
dicts   against    tutom   and 

cnrators 2030,  2031 

Legale  only  affects  immove- 
ables specified    in    act    of 
tutorship  and  curatorship.    2120 
Legal,  of  the  Crown 2032 
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Hypothec—  arts. 
LegcUf  necessity  for  regis- 
tration of  2121 

Legal,  of  Mutual  Insurance 

Companies 2083 

Judicial^  definition  of 2020 

**         from  what  it  re- 
sults, carries  interest  and 

costs 2034 

Judicial,  special  provisions 
re^rding  those  acquired 
before  the31  December  1841, 
and  between  that  date  and 
tlie  1st  September  18U0..2035,  2036 
Convent ionidy  definition  of  2020 
'*  by     whom 

can  be  granted  2037 

Conventional,  in  cases  of 

Qualified  ownership 2038 
Conventional,  how  created 
on  property  of  minors  and 

interdicts 2030 

Conientionaly  must  be  in 

authentic  form 2040 

Conventional,  save  on  lands 
held  in  free  and  common 
soccage  and  in  certain  spe- 
cified counties 2041 

( Conventional,  must  special- 
ly descrilie  the  immoveable    2042 
Convention*  a  I,    upon     pro- 
perty to  which  debtor  has 

an  insutticient  title 2043 

Conventional,  must  be  for 

a  sum  certain 2044 

(Jo  n  ve  nt  io  nal,     may     be 
granted  for  any  obligation .    2046 
(Conventional,  created    by 
will  are  governed  by  same 
rules  as 2045 


Hypothec.—  ARts. 

Banking  of,  acccording  to 
date  or  ord er  of  regis '  ration    20*7 
Baiiking  of,  when  prefer- 

ence  is  ceded ^^'^ 

Banking  of,    when    upon 
more  than  one  immoveable    2045* 
Banki  ng  of,  creditors  of  the    ^^ 

vendor ^Ow) 

Ranking      of,      creditors 
whose  claims  are  suspend- 

ed  J^l 

Banking  of,  persons  sub- 
'rogated  in  right  of  creditor    20o2 
Effects  of,  debtor  still  en- 
joys the  property 2053 

Effects  of,  but  cannot  de- 
teriorate it ^^ 

Effects  of^  effect  of  so  doing    206o 

**  creditors      can 

follow    it    into    whatever 
hands  it  passes  and  cause 

ittobe  judicially  sold 2056 

Effects    of,    creditors    can 
take  hypothecary  action . . .    2057 
Effects  of,  and    action    to 
interrupt  prescription  2057 
2224,2230 

Hypothecs,  Effects  of, 
attaching  to  ancient  debt 
do  not  continue  when  there 
has  been  novation  thereof.  1176 
Effects  of,  nor,  when  nova- 
tion has  been  effected,  cah 
they  be  transferred  to  pro-  ^ 
pcrty  of  the  new  debtor  ...     llii 

Hypothecary  Action:  Vide 
Action  Hypothecary. 

Hypothecation,  or'  vessels: 
Vide  Merchant  Shipping    2374 


I. 


Ille^timat^,  children :  Vide 
Child. 

Imbecility,  habitual,    is    a 
CAUse  of  interdiction  325 

ImnioveableH,  laws  govern- 
ing   6i 

what  things  are  by  their  I 

nature 376  " 


Immoveables. — 

when  windmills  and  water- 
mills  are 377 

cr.>ps  and  trees  uncut  and 

fruits  unplucked  are 378 

moveables  placed  for  a  per- 
manency on  real  property 
by  the  proprietor  are 379 
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ImmoTeables.  arts 
when  such  thinffn  are 
deemed  permanently  placed  380 
rights  of  emphyteusis,  use 
and  habitation  and  servi- 
tudes and  actions  pertain- 
ing to  same  are 881 

certain  moveables  of  which 
the  laws  ordain  or  author- 
ize the  realization  are 882 

things  temporarily  separat- 
ed from  H  building,  wall  or 

fence  do  not  cease  to  be 88(5 

rents  re- ul ting    from  em- 
phyteusis or  under  seizure      ',iSH 
not  effected  by  registration 

made  after  seizure 2()91 

belonging  to  a  minor,  alien- 
ation or  hypothecation  of. .      2»7 
and  as  to  those  belonging 

to  emancipated  minors 822 

belonging  to  a  wife,  lius- 

band  cannot  dispose  of 12UH 

Vide  Community  1272 

Itii  pediments  tc>  Marrla/^e, 

in  the  direct  line 124 

in  the  collateral  line 125 

))et\veen  uncle  and  niece, 

etc 126 

miscellaneous  127 

Implements,  lessee   bound 
to  furnish  farm  with 164T 

Impossibility,  of  condition 

in  gifts  infer  vivos 7flO 

of  doing  a  thing  imposed 
as  a  condition  in  obliga- 
tions      1080 

of  performing  an  oliligation, 

extinguishes  it 1200 

but  debtor  must  assign 
such  rights  of  indemnity  as 
he    may    possess    to     his 

creditor 1201 

effect  of  a  partial  perform- 
ance of 1202 

Impotency,   when  a  cause 
of  nullity  in  marriage 117 

Imprescriptible    Ihlviipi  : 
Vifle  Prescription. 

Imprisooment,     executors 
are  not  liable  to  coercive. . .      910 
trustees  are  not  liable  to. . .    981a 


Imprisonment.—  Arts. 

when  wife  may  bind  her- 
self to  release  her  husband 

from 1297 

liability  to  or  surety  does 

not  pass  to  his  heirs 1987 

Im probation,  of  authentic 
writings 1211 

ImproTements,  on  property 

of  another 417*et  seq. 

right  to  compensation  for 

in  hypothecary  actions 2072 

hypothec  extends  over  all 

subsequent 2017 

claims  of  usufructuary  for.      462 

claims  of  lessee  for 1640 

as  between  consorts 1304 

in  emphyteusis 582 

Improdeiice,  liability  for 
daningen  resulting  from. . .     1053 

Impatation,  of  jmifmentH^  a 
debtor  has  right  to  make . .     1158 
of  pay  me  nf  ft,  but    cannot 
insist  that  it  be  made  on 
interest  in    preference    to 

capital 1159 

of  jmyments,  when  receipt 
made  by  creditor  has  been 
accepted  by  debtor,  imputa- 
tions therein  indicated  are 

final 1160 

of  pftymentH,  how  made 
when  no  special  imputation 

has  been  elected 1 161 

of  jxiymenfH,    In    partner- 

sliip 1843,1844 

of  txtyments^  of  fruits  of 
immoveable  given  in  pledge    1967 

Incapacity,  as  regards  tu- 
torship   282  et  seq. 

Vide  Capacity   and  Dis- 

ABILITIUS. 

Incestuous  Children,  gifts 
to  are  limited  to  mainten- 
ance        768 

Incompetent  Court,  de- 
mand brought  before,  does 
not  interrupt  prescription .    2225 

Incorporation,  of  joint 
stock  companies 1889  et  seq. 

Incorporeal  Rights  :  Vide 
Bights  Incorporeal, 
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ARTS. 

Increase,  of  animals  are 
natural  fruits 448 

Indemnity,  a  condition  pre- 
cedent to  surrender  of  pro- 
perty for  purposes  of  puolic 

utility 407 

Vide  Compensation. 

Indeterminate,  object., 
effect  of  obligation  con- 
cerning       1009 

Index,  to  immoveables,  kept 

by  registrars 2161 

Governor  may  alter  form  of    2164 
regulations  concerning....    2171 

Indication,  of  payment,  sim- 
ple, does  not  elfect  nova- 
tion      1174 

Indigent,     relatives,     obli 

fatiou  to  support  certain  : 
''ide  Mainten'anck.  .,106  et  seq. 

IndiTisibility,  of  oblig 
ations;   Vide  Obligations 

1124  et  seq. 
of  judicial  or  extra  judicial 

admissions 124!) 

pledge  is  indivisible, 
although  the  debt  be  divis- 
ible  , 1976 

Vide  Divisibility. 

Indorsement,  Bottomry 
Bonds  are  negotiable  by. . .     2612 

Inebriety :  Vid^'  Drunken- 
ness. 

Inexecution,  of  obligations, 
when  a  cause  for  damages 

1065,  1U66 

Infants,  who  are  not  viable 
when  born,  do  not  inherit.      608 

Inferences :  Vide  Presump- 
tions. 

Influence,  undue,  in  gifts. .      769 
in  wills 830 

Ingratitude,    of   donee,    a 
cause  for  revocation  of  gifts      811 
when    donee     is     deemed 
guilty  of 813 

Inhabitant,  of  Lower  Can- 
ada, definition  of  term 17  §  21 

even   when  absent  Im  gov- 

eroed  by  it»  laws 6 

may  be  sued  in   its  courts 


Inhabitant. —  arts. 

for  obligations   contracted 
abroad 27 

Inheritance,  what  is  com- 
prised in  terra 599 

Injuries.  l>odilyt  prescrip- 
tion of:  Vide  Prescrip- 
tion  2a82§2 

bodily,  sustained  by  reason 

of  railway 2261 

Injury,  to  property  :  Vide 
Deterioration. 

Inn  Keepers,  are  respon- 
sible as  depositaries 1814 

when  responsible  for  thefts    1815 
lien  of  for  board  and  lodg- 
ing  ISlfla 

as  to  right  to  recover  price 

of  liquors  sold  by    1481 

Insane    Persons,  right   to 

oppose  marriage  of 141 

opposaut  bound    to  apply 

for  interdiction  of 142 

interdiction  of 325  et  seq. 

powers  of  curator  over. w 

liabi  I  i  ty  of  cu  rator  for  acts  of    1054 
cannot  contract,  alienate  or 

acquire 789 

but  m'ly  receive  by  will 837 

Inscription  en  fa  n  x, 
against  authentic  acts 1211 

Inscription  of  gifts  in  pro- 
thonotary's  oflice,  abolished      809 

Insolyency,       bcndn'uptcy, 

meaning  of  term 17  §  23 

bankntptcy,  elfect  of  in  case 
of  joint  and  several  oblig- 
ations   1118,  1119 

brnkruptcy.  of  debtor  pre- 
vents his  claiming  benefit 
of  delay 1092 

Insolvent  Traders,  unpaid 
vendors  privilege  on  things 

sold 1998 

hypothecs  granted  by 2023 

Inspector  of  Registry  Offi- 
ces, Vide  R.  S.  Q.  5697  et  seq. 

Insurance,  definition  of 2468 

consideration  for,  is  called 

premium,  etc ,     240U 

when  a  commercial  con- 
tract and  when  not 2470 


I 


r 


INDEX   TO  CIVIL    GODS. 


399 


Insa  ranee.—  arts. 

mutual,  is  not  commercial .    2471 

who  may  effect 2472 

what  may  be  the  object  of    2473 
when  a  person  is  deemed  to 
have  an  insurable  interest.    2474 
when  this    interest    must 

exist 2475 

may  be  made  against   all 

losses 2476 

right  to  effect  re-insurance    2477 
insured  must  give  notice  of 

loss 2478 

three  principal  kinds  of . . .'.    2470 
is  usually  witnessed  by  a 

policy 2480 

wager  or  gaming  policies 

areillegal 2480 

acceptance   of    application 

constitutes 2481 

when  policies  of,  are  trans- 
ferred      2482 

transfer  of  thing  insured 
does  not  transfer  the  pol- 
icy     2483 

representation     and     con- 
cealment, effect  of . . .  .2485  to  2489 
warranties,     express     and 

implied,  effect  of. 2498  to  2491 

Marine,  contents  of  policy 

of 2492 

Marine,  on  what  may  be 

made 2493 

Marine,  on  what  voyages.    2494 
"  risks      usually 

covered  by 2495 

Marine,     commencement 

of  risk 2496,  2698 

Marine,  policies  of,  how 

construed  2497 

Marine,  when  made  after 

loss  or  arrival 2498 

Marine,  obligation  of  in- 

Mured 2499 

Marine,   premium,  when 

Sayable 2500 
(arine,  when  premium  is 

not  due 2501 

Marine, when  proportional 

Sart  of  may  be  recovered  . .     2502 
Iarine,       representation 
and  concealment 2503 


Insurance.  arts. 
Marine,  warrantita^  gen- 
eral rules 2504 

Marine,     ivarrantics,    of 
seaworthiness  requisite.. ..    2605 
Marine,  vcarraiitUs    and 
that  ship  is  properly  docu- 
mented       2506 

Marine,  ohligatians  of  in- 

*ur^r,  to  pay  losses 2607 

Marine,  effect  of  deviation    2506 
Marine,     not    liable    for 
losses  caused  by  intrinsic 

defects  in  thing,  etc 2509 

Marine,  nor  for  barratry . .    2510 
*'         definition    of    the 

word  barratry 2511 

Marine,    nor    for     petty 

averages,  etc 2512 

Marine,  but  is  sometimes 

for  particular  average 2513 

Marine,  may  annul  policy 
for  fraud  or  over-valuation 

2514,  2515 
Marine,  rules  concerning 
several  insurances  against 

the  same  risk 2516  to  2519 

Marine,  when  insurance 
is  made  separately  on  differ- 
ent ships,  effect,  of 2520 

Marine,  Losses,  are  either 

total  or  partial 2521 

Marine,  Losses,  total  are 
cither  absolute  or  con- 
structive      2522 

Marine,  Losses,  what  are 

partial  losses 2523 

Marine,  Losses,  in  cases  of 

collision 2524  to  2526 

Marine,  Losses,  what  are 

Particular  averaee  losses. . .    2527 
Iarine,  /^o.s^<'«Dy  salvage    2528 

"  '*       in  cases  of 

forced  transhipment.  .2530  to  251^2 
MARiN£,Z/0^c^,under  open 

policies,  value  of  ship 2533 

Marine,   Losses,  value  of 

Koods 2534 

Marine,  Losses,  how  par- 
tial losses  are  estimated. . .    2535 
Marine,  Losses,  claim  for, 
how  made 2536 
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MA.RIKE,  Losses^  insured 
must  try  to  save  insured 

effects 2537 

Marine,  Abandonment  ^ 
condition  precedent  to 
claim  for    total    loss    and 

when  it  may  be  made 2538 

Marine,  cannot  be  partial 

or  conditional 2539 

Marine,  in  case  of  things 

insured  separately 2540 

Marine,   when    must    be 

made 2541 

Marine,  waiver  of  right  to 

make 2542 

Marine,  how  made 2543 

**  notice    must     be 

explicit 2544 

Marine,  of  ship  stranded, 

when  not  permissible 2545 

Marine,  of  ship  when  pre- 
sumed to  be  lost 2546 

Marine,    effect     of     and 

acceptance  of 2547 

Marine,  to  whom  freight 

earned  belongs 2548 

Marine,  when  completed 

cannot  be  revoked 2549 

Marine,  effect  of  insurer 

refusing  to  accept 2560 

Marine,  Average    contri' 
hutionSj  rules  governing. . .     2551 
Marine,  general  or  gross 

average  losses    2552 

Marine,  when  lenders  on 
bottomry  loans  contribute 

to 2610 

Marine,  jettison,  when  a 

cause  for 2553 

Marine,  what  first  should 

be  jettisoned 2554 

Marine,  what   goods    do 

not  contribute  to 2555 

Marine,  what  goods    are 
not  paid  for  if  jettisoned. . .    2556 
Marine,  deck  loads  jetti- 
soned not  paid  for 2557 

Marine,  Average  contri- 
but  ions  y  rules  for  esti- 
mating proportion  of  con- 
tribution   2558,  2559 


Insiurance.—  arts. 

Marine,  contribution  not 
made  for  particolar  average 

losses 2560 

Marine,  when    ship    not 

saved  by  jettison 2561 

Marine,  and  if  afterwards 

lost 2562 

Marine,  further  regu- 
lations   2563  to  2567 

Fire,  general  rules  con- 
cerning     2568 

Fire,  contents  of  policy  of.    2569 

"      representations     not 

containea  in 2570 

Fire,  interest  requisite  to 

effect 2571 

Fire,   implied    warranties 

in 2572 

Fire,  on  defects  indeter- 
minately     2573 

Fire,  effect  of  alteration  in 

use  of  premises . .    2574 

Fire,  sum  insured,  no  proof 

of  value  of  goods 2575 

Fire,  effect  of  transfer  of 

interest  in  the  object  of 2576 

Fire,  in  case  of  undivided 

property 2577 

FiRB,  liability  of  insurer  . . 

2578,  2579 

**   .  extends  to  immediate 
consequences  of  the  fire ....    2580 
Fire,  but  not  to  damages 
caused  by  excessive  heat  of 

stove,  etc 2581 

Fire,    is    not    entitled  to 

deduction  or  average 2582 

Fire,  effect  of  granting 
delay  for  renewal  of  pre- 
mium, on  loss  occurring  in 

Interval 2583 

Fire,  insurer  has  right  to 
be  subrof^ated,  on  payment 
of  loss,   in   rights  of   the 

assured 2584 

Life,  general  rules  govern- 
ing  2585,2586 

Life,  contents  of  policy 2587 

*'     declarations    regard- 
ing health  and  habits,  effect 

of zsm 


tKDBX  TO   CIVIL  CODB. 


401 


Insuraace.—  arts. 

Life,  when  amount  insured 

may  be  made  payable 2589 

Life,  what  constitutes  an 

Insurable  interest 2500 

Life,  policy  of  may  pass  by 

will  or  succession 2591 

Life,  measure  of  interest, 
when    policy    eiTected    bv 

creditors \    2692 

Life,  death  by  suicide.duel- 
ling  or  hands   of  justice, 

voids  policy 2593 

Life,    By    hnsbands,     in 
favour  of  wife  and  children 
Vide  R.  S.  Q.  6580  et  seq.   .     1265 
Insa  ranee,  Mutual  :   Vide 

Mutual  Insurance. 
Intention,  of  parties  in  deeds 

how  determ  ined 1013 

Interdiction,  imbecility,  in- 
sanity or  madness,  causes 

for 325 

prodigality  a  cause  for 326 

who  has  riji^ht  to  demand. .      327 
before  what  court  must  be 

made 328 

family   council     must     be 

called 329 

defendant  must  be  inter- 
rogated, etc 330 

if  demand  rejected,  a  judi- 
cial adviser  may  be  ap- 
pointed          331 

power  to  appeal  from  or  re- 
vise judgment 332 

sentence  must  be  inscribed.      333 
takes  effect    from  day    of 

judgment 334 

acts  subsequent  to  are  null, 

conditionally 334,  986 

and  those  anterior  may  or 

may  not  be  null 335,  986 

causes  for  cessation  of 3;i6 

privilege  of  interdicts  in 
immoveables  of  their  cura- 
tors      2080 

such  immoveables  must  be 
described  in  act  of  curator- 
ship 2120 

of  nabitual  drunkards 
may 336a 


Interdiction. —  arts. 

how  demand  is  made    and 

before  whom 8866 

who  is  deemed  an  habitual 

drundard 3S6c 

petition  for,  how  served. . .    336d 
family  council  requisite  for.    %6« 
person    proceeded    against 
may  examine     witnesses, 

etc .338/ 

proof  is  taken  either  orally 

or  in  writing  ?aidg 

decision  of  judge  is    final 

and  without  appeal 336/i. 

judgment  may  order  con- 
finement of  interdict  in  an 

establishment 336i 

or  order  for  confinement 
may  be  obtained  after- 
wards      336y 

what  particulars  judgment 
ordering  confinement  must 

contain 336X; 

how  such  order  may  be  sus- 
pended      386Z 

rejected  demand  for,  can- 
not be  renewed  for  three 

months 336771 

one  year's  sobriety,  entitles 

interdict  to  be  relieved 8367i 

wife  or  son  of  interdict  may 

bo  appointed  curator 336o 

proceedings  are  summary.    336/; 
name  of  interdict  must  be 

inscribed  on  roll 8867 

of  persons  addicted  to  use 

of  narcotics  336r 

formalities  to  be  obser>'ed .    336^ 

Interest,  existing  and  actual 
requisite  to  bring  an  action 

to  annul  marriage 155 

upon  balance  due  by  tutor 

or  by  minor  to  tutor .      313 

is  comprised  in  term  "  civil 

fruits^ 449 

damages  for  non-payment 
of  money  consists  of  inter- 
est only 1077 

bears    interest   in   certain 

cases 1078 

demand  of  against  one  of 
joint   and  several  debtors 

26 
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Interest.—  arts. 

causes     interest     to     run 

aRainst  all lill 

when  buyer  is  obliged   to 

pay 1534 

Detween  consorts K^,    1966 

rate  of,  upon  loans  by  cor- 
porations and  others 1785 

acquittance     of     principal 
debt  is  a  presumption    of 

payment  of  interest 1786 

when  mandatory  is  bound 

to  pay 1714 

when  mandator  is  bound  to 

pay 1724 

when  partner  is  bound   to 

pay 1840 

fruits  of  immoveable,  given 
in  pledge,  are  Hr^t  imputed 

in  payment  of 1967 

on  debt  ^iven  in  pledge 1974 

registration  of   a  deed  se- 
cures five  years 2122 

what  arrears   of   are    pre- 
served by  registration 212C 

amount  of  must  be  speci- 
fied in  registration 2146 

prescription  of 2250 

Interineddlinif,  by  heir  in 

propei'ty  of  successions 650 

by   wife  with  property  of 
community 1339,    1348 

Internieuts :  T'^ir/f  Buriai^. 

Interposed,    persons,    gifts 
nominally  in  favor  of 774 

Interpretation,  of  laws...  12,  13 
of  certain    terms,   expres- 
sions and  enactments 17 

of  wills 872 

of  contracts,  when  meaning 

of  parties  doubtful '.     1013 

when  a  clause  is  susceptible 

of  two  meanings 1014,   1015 

when  doubtful,    according 

to  usage 1016 

customary  clauses  in,  are 

supplied 1017 

all  clauses  interpreted  one 

with  another 1018 

in  doubt  interpreted  against 

stipulator 1019 

however  general  terms  may 


Interpretation.—  arts. 

be,  they  extend  only  to 
things    intended   by    par- 

effect  of  special  provision 

for  a  particular  case  > 1Q21 

Interroi^atoriefl,  to  Defend- 
ant in  application  for  inter- 
diction       3:« 

luterruptlon,  of  prescrip- 
tion   is   either   natural  or 

civil 2222 

when  natural  takes  place. .    2223 
civil  is  effected  by  judicial 

demand 2224 

demand  before  incompetent 

Court  does  not  effect 2225 

nor  if  service  be  null,  or 
Plaintiff  abandon  his  suits 

or  is  perempted 2226 

renunciation  and  acknow- 
ledgment effect 2227 

8US  regards    principal    and 

surely 2228 

as  regards  co-debtors,  sure- 
ties and  third  parties. . .  2^9 
as  regards  joint  and  several 

creditors 2230 

as  regards  heir  when  ob- 
ligation is  divisible  and  in- 
divisible respectively 2230 

»is  regards  joint  and  several 

debtors 2231 

hypothecary  creditor  can 
bring  action  to  effect 2^57 

Interventioii,  by  creditors 
in  actions  for  separation  of 

property 1316 

of  previous  grantor  in  hypo- 
thecary actions 2Ufi2 

InterTersion,  of  titles,  effect 
of  i n  rega rd  t  o  prescr i  pt  ion .    2205 
effect  of  as  to  ranking  of 
hypothecs 2(M7 

Inventory,  of  property  of 
absentees:  Vide  Ab- 
sentees       90  et  seq. 

in  community  :  Vide  Com- 
munity    1^  et  seq. 

in  successions  :    Vide  Sue- 

CESSIONS 600  et  seq. 

of  tutors  :  rtrf«TrTORS.29Bet  acq. 
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ARTS. 
IiiTestment,  of  moneys  be- 
longing to  minors 294  et  seq. 

of  proceeds  of  property  be- 
longing to  one  of  the  con- 
sorts exclusively 1308  et  seq. 

responsibility  of    husband 

who  fails  to  make 1319 

of  money  belonging  to 
other  persons 981o  to  981r 


ARTS. 

IrreTocable,  gifts  made  in 
contracts  of  marriage  are . .      823 

Islands,  formed  in  beds  of 
navigable    or    floatable 

streams 424 

and  in  those  not  navigable 

or  floatable 425 

formed  by  a  river  or  stream 
taking  a  new  course 426 


J. 


Jettison,  when  master  may 

resort  to 2402 

loMs  by,  is  a  general  average 

loss 2552 

when  a  contribution  arises 

from 2553 

what  must  first  be  the  sub- 
ject of 2554 

Vide  Insurance,  Marine. 

Joint    Requests,    of   com- 
munity,   what    constitute 

1273  et  seq. 

Jo  nt   and  set  era!  Inter- 
est, among    creditors,    its 

effect 1100 

debtor  may  pay  any  one  of, 
but  release  granted  by  one, 

affects  only  his  share 1101 

interruption  of  prescription, 
effect's  of  as  between. .  .1102,  2230 

Joint  and  several  Liiabil* 

ity ,  of  t  rufitees 981  m 

when  arises  between  debt-    . 

ors 1103,  1104 

never  presumed 1 105 

arises  irom  common  offen- 
ces  \ 1106 

creditor  may  apply  to  any 
one  of  debtors  for  payment    1107 
legal  proceedings  against. .     IIOK 
responsibility  for  perishing 

of  thintrdue 1109 

rules  concerning  interrup- 
tion of  prescription 1110,  22131 

effect  of  demand  of  interest 

against  one  of  debtors 1111 

what     exceptions     debtor 
may  plead  when  sued 1112 


Joint  and  several  Liab*y.— arts. 

effect  of  one  of  the  debtors 
becoming  heir  of  creditor. .     1113 
effect  of  creditor  consenting 

to  division  of  debt 1114 

or  receiving  separate  share 

of  one  of  co-debtors 1115 

or  share  of  arrears  or  in- 
terest      1116 

is  divided  of  right,  between 
the  CO  debtors  themselves  .     1117 
a  co-debtor  paying  in  full 
may  recover  from  his  co- 
debtors  1118 

effect  of  insolvency  of  one 

of 1118,1119 

eff*ect  of  creditor  renounc- 
ing his  joint  and   several 

action 1119,  1178 

result    of    matter    having 
originally    concerned     but 

one  of  the  co-debtors 1120 

stipulation    of,    does    not 
render  an  obligation  indi- 

vi>ible 1125 

surrender  of  original  title 
to  one  of  debtors,  avails  his 

co-debtors 1183 

effect  of  express  release  to 

one  debtor 1184 

of  joint  mandataries 1712 

of  joint  mandators 1726 

amongKt  borrowers  in  loan 

for  use 1772 

Joint  Htock  Companies  : 
Vide  Corporations  and 
Partnership,  Joint 
Stock. 
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ARTS. 

JcMirneymeii,  privilege  of. .    2106 

Ja<l|^eH,  cannoc  refuse  toad- 
jadioate  because  of  silence 

or  obscurity  of  law 11 

cannot  buy  certain  litigious 
rights * 1485 

tJaajpnienti4,  judicial  hypo- 
thec results  from,  subject 

to  registration 2034 

upon  what  property 2035,  2030 

only  from  date  of  regis- 
tration       2121 

Jadieial  Advlner,  may  be 
^iven    when    demand    for 

int^irdiction  is  rejected 331 

given  to  tliose  of  weak  In- 
tellect or  inclined  to  pro- 
digality       349 


Judicial  Adviser.--  Aki-s. 

formalities  forappointment 

of 350 

powers  of  and  how  removed      351 

Judicial  Demand,  inter- 
rupts prescription 2224 

wife  and  children  are  seized 
of  their  dower  without  the 
necessity  of 1441 

Judicial  Sale,  privileges 
and  hypothecs  become  ex- 
tinct by 2081§6 

Jurisdiction.  demand 
brought  before  a  Court  of 
incompetent,  does  not  in- 
terrupt prescription 2225 

Juror,  an  alien  cannot  serve 
as 28 


K. 


Keeping :  Vide  Preserv- 
ation. 

Kind,  in  alienation  for  rent, 
the  rent  may  be  paid  in  — 


1594 


Kind.— 

stipulation  regarding  regis- 
tration of 


2044 


L. 


Latent  Defects,  in  sale  : 
Vid£  Warranty.  .  .  .1522  et  seq. 

liakes,  alluvion  on  border  of 
lakes  which  are  private 
property 422 

Lands,  reclaimed  from  the 
sea  are  dependencies  of  the 

Crown  domain 400,  421 

militarv,  belong  to  Crown..      40:^ 
ownerslhip  of,  carries  with 
it  ownership    of    what    is 

alwve  and  below  it 414 

regulations         concern  intc 
ownership  of  buildings  and 
plantations  on  land.  .  .415  et  seq. 
left  dry  by  running  water 

withdrawing 421 

carried  away  by  a  sudden 
force 423 

Lianffuaires,  differences  be- 
tween English  and  French 
texts  of  code 2615 


Liawful  Consideration,  ne- 
cessary in  contracts 984,  089 

when  not  lawful 990 

Liaws,  imperial,  when  deem- 
ed promulgated 1 

provincial,    when    deemed 

promulgated 2 

provincial,    effect   of    dis- 
allowance and  within  what 

time  may  be  made ^ 

provincial,    printing     and 

distribution  of 4 

provincial,  persons  entitled 

to  such  distribution 5 

of  Lower   Canada  govern 
immoveable  propen  y  there- 
in and  persons  being  therein  o 
of  the  domicile  oi  owner 

govern  moveables q 

regulating  forms  of  acts 
and  deeds  passed  out  of 
Lower  Canada 7 
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Lawg.—  ARTS. 

such  deeds  are  construed 
according  to  law  of  the 
county  where    they    were 

passed 8 

when  they  affect  right^t  and 

prerogatives  of  Crown 9 

of  public  order  and  good 
morals  cannot  be  validly 
contravened     by      private 

agreement ...        13 

prohibitive  impute  nullity .        14 
**shair*  is  imperative  and 

"  may  *'  permissive 15 

penalties  for  contravention 

of,  how  recovered 16 

of  England:  Fic?e  England 
la  W8  of, 
ijease  and  Hire,  is  either  of 
thingH  or    work    or    both 

combined 1600 

of  things,  defined 1601 

of  work,  defined 1602 

0/  things,  what    corporal 

thing^  may  be  hired 1605 

Of  things,  what  incorporeal 

things  may  be  hired 1606 

Of  tilings,  termination  of 

1655  et  seq. 
"  Vide     Lease, 

Lessor,  Lesser,  Repairs 
AND  Privilege. 
Of    work:    Vide     Work, 
Lease   and   Hire   of    and 
Carriers. 

Lease,  emancipated  minor 
can  only   grant    for    nine 

years 319 

husband  alone  cannot  ^rant 
lease  of  wife's  property  for 

more  than  nine  years 1299 

right  of    usufructuary    to 

grant 457 

of  houses,  farms  and  rural 
estates,  rules  governing. . .     1607 
persons  holding  by  suuer- 
ance    of    owner,    deemed 

tenants 1008 

tacit    renewal     of,     when 

arises 1609 

when  notice  given  to  lessee, 
tacit  renewaldoes  not  arise    1610 


Lease  and  Hf  re.—  arts. 

surety  given  for,  does  not 
extend  to  tacit  renewal  —    1611 
registration    of     required 
when  for  more  than    one 

year 2127,2128 

Of  fa  rtns  and  rural  est  a  tes^ 
on    shares,   lessee    cannot 

sublet  or  assign 1616 

Offartns ami  mi raf  estates, 

must  stock  the  farm 1647 

Off  arms  and  rural  estates. 
effect  of  excess  or  deficiency 

in  (luantity  of  land 1648 

Of/armsand  rural  estates, 
lessee  must  notify  lessor  of        ^ 

encroachments 164a 

Of  farms  and  rural  estates, 
effect  of  harvest  being  de- 
stroyed  1650  to  1852 

Of  fa  rms  a  nd  ru  ral  enta  tes, 

duration  of  lease 165Ii 

Of  farms  and  rural  estates, 
jessee  must  leave  manure, 

straw,  etc.,  on  farm 1654 

Offannsand  rural  estates 

Vtde  Lessor,  Lessee. 

Of  moveables,  for  furnish- 

i"9  a  house,  duration  of. . . .     1645 

Ot  cattle  on  sliares,  what  is 

tne  contract  of 1698 

Of  cattle  on  slut  res,  what 
naay  be  the  subject  of  this 

contract 1699 

Of  cattle  on  shares,  regu- 
lations concerning 1700 

Legacies,  are  either  univer- 
sal, by  general  title  or  par- 
ticular title 863 

made    subject     to     other 

legacies 865 

right  to  repudiate 866 

tutors  and    curatoi*s    may 

accept 867 

accretion  in  re^^ard  to 868 

universal  and  legacies  by 
general  title,  rules  concern- 
ing     .  .873  et  seq. 

by    particular   title,    rules 

concerning 880 

of  things  which  do  not  be- 
long to  testator 881 
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Ije^acies.—  arts. 

or  only  in  part  to  him 882 

or  which  only  become  his 
property  after  the  making 

of  the  will 883 

of  universality  of  assets  and 

liabilitias 884 

reduction    of,    when    and 

how  takes  place 885,  886 

rights  of  creditors  of  suc- 
cession in  respect  to  and 

recourse  of  legatee 887 

right  of  accession  to  im- 
moveables        888 

effect  of  hypothecs  on  im- 
moveables, the  subject  of. ,      889 

•  made  in  favor  of  a  creditor 
are  not  deemed  in  compens- 
ation of  his  claim 89() 

Revocation  of:  Vide  Wili^m, 
Revocation  of, 
lapse     by      legatee      pre- 
deceasing   testator 900 

and  by  the  death  of  the 
legatee  before  the  fulfil- 
ment of  the  condition  to 
which  the    legacies    wero 

sobject 901 

effect  of  suspensory  con- 
dition in 902 

effectof  loss  of  the  subject  of      903 
lapse  by  repudiation  oy  or 
incapacity  of  legatee  904 

Jbegatees,  when  corporations 
and  persons  in    mortmain 

maybe 836 

minors  and  interdicted  or 

insane  persons  may  be 837  I 

may  be  mere   fiduciary  or 

simple  trustees 869  ; 

from  what  time  entitled  to 
fruits  and  interest  of  thing 

bequeathed 871 

of  the  seizing  of  891 

guilty  of  complicity  in  the 
death    of     testator,     etc., 

effect  of &V3 

transmit  rights    to    heirs, 

when  the  legacy  was  made 

on  a  suspensory  condition .      902 

in  possession,  payments  to 

are  valid 870 


lieffatees.—  arts. 

universal 873  et  seq. 

By  general  Htfe 873  et  seq. 

By  particular  title  . . .  880  et  seq. 

liefcitim,    children     cannot 
claim 775 

liegitlmation,    of    illegiti- 
mate children,  how  effected 

5537  et  seq. 
consequences  of 2^ 

lieslon,  a  cause  of  nullity  in 

contracts 991 

but  only  in  certain  cases.  .     1001 
simple  is  as   r^ards    un- 

emancipated  minors 1002 

effect    of    declaration     by 
minor  that  he  is  a  major. . .     1003 
minor  not  relievable  when 
lesion  arises  from  a  casual 

or  unforeseen  event lOOi 

nor  when  he  is  a  banker, 

trader  or  mechanic 1005 

nor  from  stipulations  in  his 

marriage  contract 1006 

nor  in  regard  to  his  offences 

or  quasi-offences 1007 

nor  when  he   has  ratified 

nfter  majority 1008 

without  proof  of  lesion, con- 
tracts irregularly  made  by 
minors   for    alienation    of 
real  estate  may  be  avoided.    1009 
but  when  regularly  made 

they  are  valid   1010 

when  reimbursement  for 
what  minors  have  received 

may  be  exacted 1011 

majors  not  relievable  for. . .     1012 
in  regard  to  sales  1561 

liesnee,  principal  obligations 

of 1626 

responsible  for  injuries  and 

loss  to  thing  leased 1627 

even  those  arising  from 
acts  of  his  family  and  sub- 
tenants      1628 

and  those  arising  from  fire, 
which  is  presumed  to  have 
been  caused  bv  his  fault. . .  1629 
this  presumption  does  not 
extend  in  favor  of  neigh- 
bouring proprietor 1630 
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Lessee.  -  arts. 

respective  liabilities  for  fire 
wlien  there  are  more  than 

one  lessee 1631 

condition  in  which  he  must 

restore  premises 1632 

eifect  of  statement  and  ab- 
sence of  statement  as  to 
condition  of  premises  when 
taken    possession     of     by 

lessee 1632,  1633 

obliged    to    suffer   certain 

repairs 1634 

and  to  make  certain  lessee 

repairs 1635 

but  not  when  caused  by  age 

or  irrt'sistlble  force . . . ' 1636  ■ 

liability    for     rent     when  | 

ejijctecf 1()37 

when  he    has  a   rij^ht    to 

sublet 1638 

liability  of  ynder  tenant. . .     16:J9 
has  a  right  to  romoye  cer- 
tain fixtures 1640 

riifht  of  action  against  lessor    1641 
Vidr  Lease,  Lessor. 

Liessor,    obligations    of    in 

general 1612 

for  repairs 1613  ! 

must  clean  welisand  vaults 

of  privies I(i44 

warranty    for    defects    in 

thing  leased 1614 

cannot    change    form     of 

thini^  leased 1615 

not  Rable  for  acts  of  tres- 

p..8sers 1616  to  1618 

has  privilege  on  moveable 
effects  on  leased  property. .     1619 
what  this  privilege  includes    1620 
and  as  to   effects   of  sub- 
tenants       1621 

and  as  to  effects  of  third 

parties 1622 

now  exercised,  and    right 

to  follow  for  8  days 162:3 

right     of     action     against 

lessee 1624 

cannot  put  an  end  to  lease 
for  the  purpose  of  occupy- 
ing premises  himself ' .    1662 

nor  oy  selling  the  property    1663 


tiessor.—  ARTS. 

privilege  of,  for  rent 2006 

Letters  Patent,  make  proof 

of  themselves 1207 

Lietters    of    Veiiilcation, 

how  obtained 660a 

liiabilitfefi,  of  a  succession 

785etseq. 

of  the  community  — 1280  et  seq. 
ItiAhiUtj,  joint  and  several  : 

Vide  Joint  and  Several 

Liability. 
Libel,  by  Newspapers \05S 

aJid  Slander 1063 

Erescription  of  action  for, 
y  one  year  2262  §  1 

Liberation,    from    punish- 
ment   resulting    in     civil 

death,  effect  of 38 

liioense,  marriage 60a,  134 

lii citation,  of  immoveables 

in  successions  608,  709 

in  substitutions 046 

in  cases  of  minority 300 

sale  by,  how  effected 1663 

between  co-proprietors  —    1662 
effect  of  when  one  of  oo- 
partitioners    becomes    the 

proprietor  at  a  sale  by 746 

in  partnership 1006 

in  merchant  shipping 2303 

Lien :     Vide    Pled(4E,    Re- 
tention. 
of  fishermen.  Vide  R  S.  Q. 

5630  et  seq 100*a 

Life  Insurance:   Vide  In- 
surance, Life 2585  et  seq. 

Life  Jtents,  how  constitut- 
ed     1801 

on  whose  life  may  be  con- 
stituted     io^ 

duration  of  ^^^ 

.     for  whose  benefit 1W4 

effect  of  one  constituted  on 

!     life  of  a  dead  person 1005 

i     or  of  one  morta-lly  ill,  who 

dies  within  20  days 1006 

effect  of    non-payment   of 

arrears  of *8"« 

right  of  creditor  when  se- 
cured by  privilege  on  real 
estate 1^08 
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Life  Rents.—  arts. 

debtor  cannot  free  himself 
by  reimbursing  capita),  etc.    1909 
for  what  period  rent  is  due    1910 
when    may   be    stipulated 

unseizable 1911 

are  not  extinguished  by 
civil  death  of  person  on 
whose  life  it  is  consti- 
tuted      1912 

creditor  who  demands  pay- 
ment of,  must  establish  the 
existence  of  the  person  on 
whose  life  it  is  constituted    1913 
effect  of  sale  of   property 

securing 1914,  1916 

how  the  value  of  Is  es- 
timated  1915, 1917 

liifphts,  servitude  of  view. . .      547 
windows    or,     regulations 

concerning 535 

III  mi  ted         Partnership  . 
Vide  Partnership  Limit- 
ed. 
liine,  collateral,  of  descent 

in  successions 61H 

direct,  of  descent  in  suc- 
cessions        617 

liiq  nidation,  of  the  affairs 
of   dissolved    corporations 

371  et  seq. 
of  partuerships  on  dissolu- 
tion      1898 

Liiquors,  when  tavern-keep- 
ers have  no  right  of  action 

to  recover  price  of 1481 

selling  to  habitual  drunk- 
ards, Vide  R.  S.  Q.  5503 
Liist.  of  interdicted  persons 

to  be  exposed  publicly 333 

name  of  those  interdicted 
for  drink  must  be  placed 

on 3367 

of  persons  obtaining  separa- 
tion of  property 1313 

of  workmen  to  be  kept  by 
contractors  :   Vid^.  TV  obk- 

MAN ie97a  et  seq.  ! 

liitii^ious  Rights,  effects  of 
sale  of  as  regards  debtor. . .     1582  | 
when  a  right    is    deemed 
litigious 1583 


Litijgions  Rights.—  arts. 
special  provisions  concern- 
ing      1584 

who  cannot    become    pur- 
chasers of 1585 

LK>an,  is  of  two  kinds,  com- 
modatum  and  mutuinn, . . .     1762 
for      use     {rommodatum) 

what  is 1763 

lender  continues  owner  of 

thing  lent 1764 

what  may  be  the  object  of.  1765 
for  use,  obligafiofuf  of  the 
borrower^  must  bestow  care 
and  use  it  only  for  purpose 
for  which  it  was  intended.  1766 
for  use,  otherwise  liable 
for  loss  of  it  arising  even 

from  a  fortuitous  event 1767 

for  use^  borrower  must  save 
thing  lent  in  preference  to 

his  own  property    1768 

for  use^  IS  not  responsible 

for  deterioration 1769 

for  use\  when  may  retain 
thini?  lent  for  a  debt  due  bv 
lender  or  expenses  incurrea.     1770 
for  use^  exi>enses  in  connec- 
tion with 1771 

for  use,  joint  and  several 
liability  of  joint  borrower>.     1772 
for  use,  obligations  of  the 
lender,  must  let  borrower 
have    enjoyment     of     the 

thing  lent 1773 

for  use,  unless  he  has  a 
pressing  and  unforeseen 
need  of  it,  when  Court  may 
oblige  borrower  to  restore 

it 1774 

for  use,  must  reimburse 
certain  extraordinary  ex- 
penses   incurred    by     lx>r- 

rower 1775 

for  use,  responsibility  for 
injury     caused    by    thing 

lent 1776 

for      consumption,      {mu- 

tun  m),  what  is 1777 

for  cons\tmptian,  born-wer 
becomes  owner  of  thing 
lent Vtl^ 
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liORDL—  ARTS. 

for  conau77iption^  when 
money  lent,  now  it  must  be 

restored 1779 

for  consumption,  and  how 

bullion  or  provisions 1780 

for   co7i8umption,     obi  i^a- 

Uons  of  the  lender 17H1 

/or  conaumpiion,  b  o  r- 
rower's  obligation  as  to  re- 
turn         1782 

for  consui7ip(fon,  time  at 
which   return     should    be 

made 1783 

for  consumption,  effect  of 

'default  to  return 1784 

upon  interest,  is  either 
legal  or  conventional ;  rates 

of  interest 1785 

upon  interest,  acquittance 
or  principal  creates  a  pre- 
sumption  of    payment    of 

interest... 1786 

on    constitution    of  rent : 
Vide  Rents  Constitutkd. 
upon  hottotni'y  and  7'espon- 
dentia,  definition  of    bot 

toniry 2594 

definition  of  respondentia..  2.595 
on  what  it  may  be  made. . .  2590 
what  contract  must  specify.  2597 
when  risk  conmiences  a  d 

ends 25J)8 

pririleKC  resulting  from. .  2.59$) 
wages  of  sailors  cannot  be 

the  object  of 2tK)0 

exceeding  value  of  obiects 
affected  may  be  annulled . .     2601 
borrower  not  discharged  by 
loss    of  vessel   in    certain 

cases 2«02 

when  master  may  make . . .  260.3 
responsibility  of  minors  for.  2604 
preference  as  between  sev- 


Lioan.—  arts. 
eral  loans  on  different  voy- 
ages     2605 

responsibility      for. 

losses 2(K)6  to  2609 

lenders  contribute  to  gen- 
eral average 2610 

preferences  as  between   in- 
surer and  lender 2611 

bonds  of,  are  negotiable...     2612 

Loans,  what  may  and  may 
not  be  effected  by  emancip- 
ated minors 321 

■.jodirinj^,  of  wndow  during 
delays  for  making  inven- 
tory      1352 

Ijoss,    of  civil  rights,    how 

caused 30 

of  thing  the  object  of  an 

obligation,  effect  of 1200 

liability  of  owner  and  ma.s- 

ter  for  in  affreightment 2432 

liability  of  usufruct  for 478 

liability  of  borrower  for  in 

loan  for  use 1764,  1767 

and  in  loan  for  consump- 
tion      1778 

Vide  Preservation. 

Liossep,  in  Insurance :  Vide 
Insurance 2521  et  seq. 

Liost  wills,  proof  of  ^. . . .       860 

property 588  et  seq. 

liOts,  shares  of  co-heirs  are 
drawn  by 705 

Lower  Canada,  meaning  of  ^ 

term 17  §   6 

inhabitant  of,  meaning  of 

term 17  §  21 

enjoyment  of  civil  rights  in        18 
effect  of  naturalization  in. .        24 
right  of  aliens  to  acquire 
and  transmit  property  in.  26 

Lyinf^in  ICxponses.  are  pre- 
scribed by  two  years 2261  §  1 


M. 


3fadne88,  habitual,  a  cause 
for  interdiction:  vide  In- 
sane Persons 325 

Ma^iHtrate,  means  two 
justices  of  the  peace 17  {i  lU 


Maintenance,  to  whom  and 
by  whom  due. . .        165  to  168,  175 
gmuted    in    proportion    to 
wants  of  receiver  and  capa- 
city of  giver 169 
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Maintenance.—  arts. 

effect   of   change    in  their 

positions 170 

Court  may  order  that  party 
claiming  shall  live  with  the 
person    from   whom    it    is 

claimed 171,  172 

illegitimate   children  may 

claim 240 

persons    civilly  dead    may 

receive 35  §  2 

consorts     separated     may 

claim  from  each  other 213 

gifts  to  incestuous  or  adul- 
terine children  are  limited 

to 768 

as  also  those  to  person  with 
whom  donor  has  lived  in 

concubinage 768 

refusal  to  grant  to  donor, 
may  be  a  cause  for  revoca- 
tionofgifts 813 

Mafority,    attained    at   the 
full  age  of  twenty -one..    246,  324 

Mandatary,  can  do  nothing 
beyond  the  authority  given 
or  implied  by  the  mandate.  1704 
cannot  buy  or  sell  things 
himself  vvliich  are  the  ob- 
ject of  the  mandate 1706 

IS   obliged  to  execute    the 
mandate  he  has  accepted . .     1709 
is  bound  to  exercise  skill  of 

prudent  administrator 1710 

is    answerable  for    person 

whom  he  substitutes 1711 

liability  of  joint  manda- 
taries       1712 

is  bound  to  account 171H 

liability  for  interest  of 
money' he  uses  for  his  own 

ends 1714 

obligations    towards   third 

persons 1715  to  1717 

when  deemed  not  to  have 

exceeded  his  powers 1718 

if  he  acts  alone,  when  he  is 
charged  to  act  jointly  with 
another,    he     exceeds    his 

powers 1719 

lias  a  privilege  on  things 
placed  in  his  hand 1723 


Mandatary. —  ABm. 

when    he   may    renounce 

mandate 1759 

legal  representatives  of, 
must   give   notice    of    bis 

death  to  the  mandator 1761 

Vide  Mandate,  Manda- 
tor, 

Mandate,  what  is  the  con- 
tract of 1701 

is  gratuitous  in  absence  of 
agreement  or  usage  to  con- 
trary       1708 

is  either  special  or  general.    1703 
powers  of  mandatary  are 

limited 1704 

powers  granted  to  profess- 
ional persons  need  not  be 

specified 1705 

right  of  mandatary  to  buy 

and  sell  on  his  own  account .     1700 

emancipated   minors   may 

be  mandataries 1707 

as  regards  married  women .     1708 

termination  of 1755  et  seq. 

when     revocation     affects 

third  persons 1758 

when  mandatary  may  re- 
nounce       1759 

Vide  Mandatary,  Man- 
dator. 

Mandator,  is  bound  to  in- 
demnify the  mandatary 

1720,  1725 
is  bound  by  acts  of  manda- 
tary         17*41 

is  bound  to  reimburse  ex- 
penses and  charges  of  man- 
datary       1722 

and  obliged  to  pay  him  in- 
terest on  money  advanced .     1721 
joint  and  several  liability  of    1726 
liability  towards  third  par- 
ties for  acts  of  mandatary.     1727 
even  after  mandate  extin- 
guished   1728,  i:^ 

and  even  of  a  person  not 

his  mandatary  sometimes .     1730 

and  for  damages  caused  by 

fault  of  his  mandatary 1732 

Vide  Mandatary,  M an- 
nate, Factors,  Brokers, 
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ARTS. 

Manufactories,  utensils 
necessary  for  working,  are 
immoveables 379  S  2 

Manure,  is  au  immoveable. 879  §  2 
when  lessee  of  a  farm  must 
leave 1H54 

Marchande         Publiqne, 
when     wife    may    become 
and  effects  of 179 

Marine  Insurance :  Vide 
Insurance  Marine. 

Mariners,   VUle  Seamen. 

Marital  Authority,  a  wife 
owes  obedience  to  her  hus- 
band        174 

and    must    live    with    her 

husband 175 

and  must  have  his  author- 
ization in  judicial  proceed- 
ings    176,  17H 

as  also  to  enter  into  cer- 
tain contracts    177, 178 

or  to  accept  successions 64ii 

or  to  make  or  receive  gifts .      ICki 
exception    when    she    is  a 

public  trader    179 

effect  of  general  authoriza- 
tion in  marriage  contracts.      181 
when  judge  may  authorize 
wife  in  the   place   of    the 

husband 178,  1H() 

even -minor  husband  may 

authorize  wife 182 

effect  of  want  of  authoriza- 
tion       1*^ 

authorization  not  necessary 

to  make  wills 184 

marriage  contracts  Ciinnot 

derogate  fronj 12o9 

husband  has  administra- 
tion of  wife's  property 1298 

and  power  to  tease  her 
property  for  nine  years.  1299,  1300 

Marria/^e,  age  for  contract- 
ing       115 

consent  requisite  for 116 

when  impotency  is  a  cause 

of  nullityin 117 

second  marriage  cannot  be 
contracted  beiore  dissolu- 
tion of  the  first 118 


Marriage.—  ^     ABT8, 

consent  of  parents  requisite 

for  that  of  minors 119 

or  of  one  of  them  in  certain 

cases 120 

natural      minor      children 
must  have  tutors  consent.      121 
other  cases  when  a  tutor  or 
curator's  consent  is  neces- 
sary        122 

respectful  requisitions  are 

no  longer  necessary 12JJ 

prohibitions   arising   from 

relationship 124,  126 

with  deceased  wife's  sister 

permitted 125 

dispensations  may  be 
granted  from  certain  im- 
pediments        127 

oy  whom  solemnized 128,  129 

bans  requisite  and  where 
they  must  be  published  —       KiO 
what  constitutes  sufficient 

domicile 131  to  183 

license,     dispenses      with 

bans 134 

who  can  issue  licenses  and 
imnjunity  resulting  there- 
from       o9a 

solemnized  out  of    Lower 

Canada 1'^^ 

who  may  oppose :  VMe 
Oppositions  to  Marriage 

136  et  seq. 
actions  for  unnulUng  mar- 
riage   148  et  seq. 

Marriafl^e  Contracts,  all 
kinds  of  agreements  may 

be  made  in 1257 

save  covenants  contrary  to 

public  order,  etc 1258 

and  those  derogating  from 

marital  authority 12o9 

Vide  Gifts  by  Contract 

of  Marriaae 817  et  seq 

Marriage  Covenants,  are 
irrevocable  after  celebra- 
tion of  marriage 1260,  1265 

legal  community  arises  in 

absence  of 1260,  1261 

or  it  may  be  excluded, 
altered  or  modified 1262,  1263 
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Bf  arriase  Contract^.—        arts. 
must  be  in  notarial   form 

and  precede  marriage 1264 

alterations  in,  before  cele- 
bration of  marriage,  must 

also  be  in  notarial  form 1266 

how     mfnors    may    enter 

into 1267 

Vide  Community  of  Pro- 
perty  1268  et  seq. 

conventional     community, 

princiiial  kinds  of 1384 

clause  of  realisation  :  Vide 

Realization 1385  ct  seq. 

clause  of  mobilization:  Vide 

Mobilization  KI90  et  seq. 

clause  of  separation  of 
debts :    Vide  Reparation 

of  Debt8 1398 

of  the  right  given  to  the 
wife  of  taking  back  free 
and  clear  what  she  brought 
into  the  community  :    Vide 

Free  AND  Clear 1400 

of    conventional  preclput : 

Vule  Preciput 1401  et  seq. 

of  the  clause  by  which  un- 
equal shares  in  comnmnity 
are  assigned  to  the  consorts 

1406  et  seq. 
of  community  by  general 

title 1412 

excluding  community 1415 

of  the  clause  simply  exclud- 
ing community :  X^id^  Ex- 
clusion    cv     Community 

1416  et  seq. 
of  the  clause  of  separation 
of  property  :  Vide  Separa- 
tion OF  property..  . .  1422  et  seq. 

Masculine  Gender,  in- 
cludes both  sexes 17  §  9 

MaDonR :  Vide  Workmen. 

MsLSt^v  of  Ship  :  Vide  Af- 
freightmknt,  Bottomry, 
Insurance. 

Masters  and  Servants, 
duties  ot.—  Vide  R.  S.  Q. 
6614  et  seq. 

Materials,  proprietor  of  soil, 
who  ha.s  coustnuted  build- 
lugs  with  materials  of  au- 


Matertals.—  arts. 

other,  must  pay  the  value 

thereof 416 

improvement's  made  by  a 
possessor    with    his    own 

materials,  right  to 417  et  seq. 

effect  of  persons  making  a 
thing  of  a  new  description 
with  materials  belonging 
to  another 434  et  aeq. 

Maternity,  of  illegitimate 
child,  how  established ^1 

May,  the  w^ord,  is  construed 

as  permissive 15 

lease  and  hire  of  house, 
when  no  time  is  specified 
for  its  duration,  terminates 
on  the  first  day  of. 1642 

Meiitiou,  must  be  made  of 
the  observance  of  formal- 
ities in  wills 843 

Merchant  Shippinic,  the 
Imperial  act  respecting 
Merchant  Shipping  and 
certain  Federal  acts  con- 
tain provisions  respecting  2355 
rules  concerning  registra- 
tion and  measurement  of 

2356  to  2358 
transfer  of  registered  Brit- 
ish ships 2359 

transfer  of  ships  registered 

in  Canada 2380 

transfers  must  be  register- 
ed      2361 

mortgage  and  hypothec- 
ation or  British  vessels 2374 

and  of  vessels  built  in  Can- 
ada         2375 

when  they  may  be  mort- 
gaged       2376 

now  mortgage  Is  extin- 
guished   23766 

priority  of  mortgages  inter 

se 2377 

rights  of  mortgagee 237S 

effect  of  transfer  of  owner- 
ship of  mortgage 2379 

form  of  mortgage 23^ 

when  mortgagee  may  ob- 
tain a  certificate  of  registry    23S1 
but  this  does  not  deprive 
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Merchant  Sbippins.—         arts. 
him  of  his  right  of  action 

at  law 2382 

privilege  upon  vessels 2383 

privilege  upon  ship's  papers    2384 

privilege  upon  cargo 2385 

privilege  upon  freight 2386 

order  of  privileges  . .   2:387 

provisions  concerning 

cases  before  the  Court  of 

Vice- Admiral  ty 2388 

OumerSf  majority  of  may 
appoint      and      discharge 

master 2389 

OwnerSy  and  are  responsible 

for  acts  of  master 2390 

ChvnerSy  hirers  of  vessels, 
with  exclusive  control,  are 

deemed  owners 2391 

Owners f  opinion  by  major- 
ity in  value  governs 2392 

Owners^  of  one  half  of  the 
total  value    may    demand 

sale  by  licitation     2393 

Master y  general  powers  of.     2394 
Master,  liability  of  for  con- 
tracts      2395 

Master,    engages    ship's 

crew 2396 

Master,  must  see  that  ship 

is  properly  equipped 2397 

Master,  must  sail  on  day 

appointed 2398 

Master,  when  he  may  bor- 
row money  or  sell  cargo. . .    2399 
Master,  when  he  may  sell 

ship 2400 

Master,  authority  over  sea- 
men and  passengers 2401 

Master,  may  throw  cargo 

over-board 2402 

Master,  may  obtain  loans 
on  bottomry  and  respon- 
dentia       2003 

Master,   Vide  Affreioht- 

MKNT  AND  INSURANCE. 

Master,  special  duties  re- 
specting keeping  of  official 

day-book,  seamen,  etc 2-104 

Master,  wages  of  seamen  : 
Vide     Wages,      Seamen 

1671,  2600,  2406 


ARTS. 

Military  Places,  gates, 
walls,    ditches    and    ram- 

Sarts    of,     belong    to    the 
irown 402 

as  also  lands,  fortifications 

and  remparts  of  disused . .        403 

Mills,  certain  wind  and 
water  mills  are  immove- 
ables    377 

certain  floating  mills  are 
moveables 386 

Mines  and  Qaarries,  right 
of  usufruct  with  regard  to.      460 
right  of  community  t.o 1274 

Mining  RilCht,  sales,  leases 
and  transfers  of,  registra- 
tion requisite 2099 

Ministers,  certain  civil  re- 

gisters  are  kept  by 44 
uplicate  registers  remain 

in  custody  of 49 

not  liable  for  damages 
arising  from  a  legal  im- 
pediment to  a  marriage 
celebrated  by  them  on  pro- 
duction   of     a     marriage 

license 60a 

gifts  in  favor  of  are  valid . .      769 
Minors,  persons  cease  to  be 

at  the  full  age  of  21 246,  324 

power  of  tutor  to  borrow 

for.  or  alienate  property  of.      297 

when  authorijsation  to  do 

so  can  be  granted 298 

formalities    necessary    for 

sale  of  property  of 1000,  300 

formalities    requisite     for 
sale  of  shares  belonging  to.    351a 
acceptance  or  renunciation 
of    successions    failing    to 

'm,  301,  302 
acceptance  of  gifts  made  to      303 
can  sue  on  contracts  for  the 
hire  of  their  personal  ser- 
vices        304 

interest    on    sum    due    to 

tutors  by 313 

cannot  act  as  testamentary 

executors   907 

are  incapable  of  contract- 
ing       988 
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Minors. —  arts. 

but    incapacity    is    estab- 
lished in  their  favor  only. .      987 
simple  lesion  is  a  cause  of 

nullity  in  favor  of 1002 

and  it  is  no  bar  thereto  that 
the    minor    has    declared 

hini'ieif  to  be  a  major 1003 

but  he  is  not  relievable 
when  lesion  results  from 
a   casual    and    unforeseen 

event 1004 

may  make  stipulations  in 

marriage  contracts 1006, 1267 

are  not  relievable  from  ob- 
ligat  ions  resulting  from  of- 
fences and  quasi-olfences. . 

1007, 1054 
emancipated,  may  be  man- 
dataries      1707 

have  a  legal  hypothec  upon 
immoveables  of  their  tu- 
tors      2030 

are  emancipated  by  mar- 
riage        314 

Viae  Kmancipation. 

Minutes,  copies  make  proof 
when  originals  are  lost.  1217,  1218 

Mobilization,  cUiuAe  of  in 
marriage  vovetuints  what 

is 1390 

is  either  general  or  special.     1391 
determinate     or     indet-er- 

minate 1392 

the  effec t  of  de  term i nate . . .     1393 

and  of  indeterminate 1394 

right  of  consort  in  parti- 
tions arising  from 1395 

Month,     the    word     month 
means  a  calendar  month  . .  17  §  13 
meaning  of,  in  bills  of  ex- 
change   2306a 

Morals,  conditions  incon- 
sistent with  good  morals 
render  void  the  obligation 

which  depends  on  it 1062,  lOHO 

covenants  contrary  to,  are 
forbidden  in  marriage  con- 
tracts       1258 

conditions  contrary  to,  in 
gifts^  render  void  the  dis- 
position   ,     760 


Morals.  —  a  rts. 

effect  of  dispositions  con- 
trary to  good  morals  in 
wills 881,872 

Morphine,  persons  addicted 
to  use  of,  mav  be  inter- 
dicted   :  :fi6r 

formalities  for  obtaining 
interdiction 3388 

Mortfi^agfes,  Vide  Hypo- 
thecs. 

Mortmain,  disabilities  of 
corporations  arising  from. 366 §2 
corporations  and  persons  in 
mortmain  can  only  receive 
by  will  such  property  as 
they  may  legally  possess. . .  836 
prescription  runs  against 
property  held  in 2221 

Mother,  children  are  bound 

to  maintain  their 106 

effect  of  forced  or  voluntary 
acknowledgment  by  the 
mother      of      illegitimate 

child 240 

power  of  over  children 245 

a  child  owes  honor  and  re- 
spect to 242 

Mourning,  of  wife  is  charge- 
able to  heirs 1988 

Moveable,  property  becomes 

immoveaDle  by  law 382 

property  is  moveable  by 
nature  or  by  determination 

of  law 383 

things  which  are  moveable 

by  nature 384  to  386 

things  which  are  moveable 

by  determination  of  law^.  .387,  388 

conventional       dower       is 

deemed 1470 

meaning  of  expressions 
"  movcaole  property"  and 

*'  moveable  tnings'* 3B7 

right  of  accession  in  rela- 
tion to  :  Vide  Accession  . . 

429  et  seq. 

Moveables,  what  the  word 

does  not  comprise 395    I 

what  moveables  are  com-  ( 

prised  in  the  word  "  furni-  i 

ture  " 396 
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ARTS. 

Municipalities :  VifU  Cor- 
porations. 

Mutual  Dooatlon,  of  usu- 
fruct after  marriage  abol- 
ished   1205,  770 

Mutoal  Insurance,  in  not 
commercial  and  is  governed 
by  special  statutes 2471 


Mutual  Insorance.—  arts. 

legal      hypothec      arising 

from 2033 

claims  arising  from  are 
exempt  from  formality  of 
registration 2084 

Mutuum  :    Vide  Loan  for 
Consumption 1762 


N. 


Narcotics,  persons  addicted 
to  use  or  may  be  inter- 
dicted     338r 

formalities    for    obtaining 
interdiction     3368 

Natural  Children  :  Vide 
Children. 

Naturalization,   conditions 

requisite  for 21  to  23 

confers   riglits   of    British 
subject 24 

NeKotioruni  Gestio,  what 
gives  rise  to  the  contract  of 

and  effect  of 1043,  1044 

care  of   prudent   adminis- 
trator required  in 1045 

indemnincation  for 1846 

Neighbours:  Vide  Servi- 
tudes. 

Nomi  nation,  right  of  carries 
with  it  that  of  removal. .    17  §  17 

Non-perfbrniance,of  oblig- 
ations, effect  of ♦. .  1065,  1066 

Non-residents,  of  Lower 
Canada  must  give  security' 
for  costs  in  actions  insti- 
tuted by  them 29 

Notaries,  powers    to  malce 

acts 1208 

notiflcations  and  protests . .     1209 
powers  respecting  making 

of  wills 843  et  seq. 

can    alone   make  deed   of 

hypothec 2040 

rules  governing 1732 

liability  of 1732 

f  ee.H  of 1732 

evidence  of 1732 

power  to  receive  money  . . .    1732 


Notaries.— 

are  bound  to  register  dis- 
charges of  hypothecs  which 

they  execute 2148 

prescription  of  fees  of 2260 

Notice  to  Terminate  Lease 
tenant     remaining     eight 

days  without  receiving 1609 

tacit  renewal  cannot  be 
claimed    when    there    has 

been 1610 

what  is  requisite 1657 

when  not  requisite 1858 

Notifications,  may  be  made 
by  one  notary  and  of  >vhat 
they  make  proof 1209 

Novation,  when  effected 1169 

can  only  be  between  per- 
sons capable  of  contract- 
ing        1170 

is  never  presumed 1171 

by  the  substitution  of  a 
new  debtor  may  be  effected 
without  the  concurrence  of 

the  former  one 1172 

delegation  of  a  new  debtor 

does  not  effect 1173 

nor  does  the  indication  by 
the  debtor  of  a  person  who 

is  to  pay  in  his  place 1174 

a  creditor  who  has  dis- 
charged his  debtor  who  has 
made  a  delegation,  has  no 
remedy  against  him  if  dele- 
gate become   insolvent 1175 

privileges  and  hypothecs 
attaching  to  ancient  debt 
do  not  pass  to  one  substi- 
tuted for  it 1176 
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Novation.—  arts. 

nor  can  they  be  transferred 
to  the  property  of  the  new 

debtor 1177 

nor  when  novation  is  effect- 
ed between  the  creditor  and 
one  of   joint   and  several 

debtors 117S 

effect  of  as  reK^rds  dis- 
I'-har^e  of  joint  and  several 

debtors  and  sureties 1178 

debtor  delegated  cannot 
oppose  exceptions  personal 
to  party  delegating  him  . . .    1180 

Nullity  in  Contracts,  causes 
of 991  et  seq. 


ARTS. 

Nullity  of  contracts,  credi- 
tors may  demand 102& 

when  subsequent  creditors 

may  demand 1089 

individual  creditor  must 
bring  action  ^'ithin  one 
year  from  time  of  hit»  know- 
ledge         1040 

Number,  lingular,  extends 
to  one  or  more  persons 17  §  10 

Nurses,  privilege  of  is  inclu- 
ded in  expenses  of  last  ill- 
ness      2003 

pre.scription  of  claim  of. . .    22B2 


o. 


Oath,    the    word     includes 

solemn  affirmation 17  §  15 

tutor  must  make    291 

of   master,    in  actions  for 

waxes 1669 

of  traveller  as  to  value  of 

his  ba? gage 1677 

in  cases  of  necessary  de- 
posit      1816 

of  physicians  and  sur- 
geons     2260 

to  be  taken  by  Registrars 
and  Deputy  Registrars, 
Vid4'  R.  S.  Q.  6688. 

Obligations,  must  have  a 
cause,  an  object,  and  per- 
sons between  whom  t^iev 

exist 982 

what  are  the  causes  of 983 

Vide  Contracts. 
which  result  from  the  oper- 
ation of  the  law  solely 1057 

object  of  must  be  to  give, 

to  do  or  not  to  do 1058 

tilings  which  may  be  the 

object  of 1059 

object  must  he  something 
determinate  though  quan- 
tity maybe  uncertain 1060 

future  things  may  be  the 

object  of 1061 

object  must  be  something 


Obliiratlons. — 

possible  and  not  forbidden 

by  law  or  good  morals. .  1062.  108(1 

to  give,  involves    keeping 

and  delivery 1063 

to  keep,  oblij^es  person 
charged  therewith  to  care 
of  a  prudent  administrator    lO&i 

effect  of  breach  of 1065,  1066 

Vide  Default,  Damages. 
Conditional,    when     obli- 
gations are 1079 

Cond  itiojia-ltSLTe  null  if  con- 
ditions are  contrary  to  law, 
or  inconsistent  with  good 
morals  or  impossible.  .  .1080,  1062 
Conditional,  on  mere  will 
of    party    promising,    are 

void 1081 

Conditionaly  save  in  gifts 

by  contract  of  marriage 824 

Conditional,  when  con- 
dition must  be  fulflUed, 
when  deemed  fulfilled,  and 
when     deemed     to     have 

failed  1082,  IQSi 

Condi iiorial,  when  it  be- 
comes absolute 1084 

Conditional,      retroactive 

effect  of  fulfilment  of 1085 

CotiditionaL  creditor  be- 
fore fulfilment  oi^  condition 
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Obligations.—  arts. 

may  perform  conservatory 

acts 1088 

Conditional,  effect  of  a  aus- 

pensiTe  condition 1037 

Conditional,  and  of  a  reso- 
lutive condition 1088 

With  a  term,  difference  be- 
tween and  those    with    a  , 

suspensive  condition 1089 

With  a  term,  payment  can- 
not 1)6  demanded  before  ex- 
piration of  term  but  when 
voluntarily  ant^'-paid  can- 
not be  recovered 1090 

With  a  term,  always  pre- 
sumed to  be  in    favor    of 

debtor    1091 

iri7/i  a  term,  when  debtor 
cannot   claim     benefit     of 

term 1092 

Alternative,  when    debtor 

of  is  discharged 1093 

Alternative,  option  belongs 

to  debtor 1094 

Alternative,  how  thej'  be- 
come pure  and  simple  . .  1(H)5,  1096 
Altertuitive,  when  option 
belongs  to  creditor,  effect  of 
perishing  of  the  things. 1097,  1008 
Joint  and  Several:  Vide 
Joint  and  Several  Lia- 
bility   1100  et  seq. 

Divisible,    when    they  are 

deemed 1121 

Divisible,  how  they  must  bo 

performed 1122,  1123 

indivisible,  when  they  are 

deemed 1124 

Iruliinsible,  stipulation  of 
joint  and  several  liability 

does  not  make 1125 

Tndinsible,  how  they  must 
be  performed  and  efiects  of 

1126  to  1130. 
With  a  penal  clause,  what 

are 1131 

With  a  penal  clause,  are 
null   if  primary  obligation 
be  null,  out  not  Hce  versa .     1132 
With  a  penal  clause,  credi- 
tor may   enforce    primary 


ObliKatlone."  arts. 
obligation  instead  of  pen- 
alty, but  not  both 1133 

With  a  penal  clause,  when 
the  penalty  is  incurred  —     1134 
With     a     penal     clause, 
amoQitt   of  cannot    be  re- 
duced by  Court 1135 

With  a  penal  clause,    its 
effect  as  regards  heirs.    11:^6,  1137 
extinction  of 1138 

Obscurity  of  law,  judge 
cannot  refuse  to  adjudicate 
because  of 11 

Occopancy,  grass  of  St. 
Lawrence  belongs  to  him 
who  cuts  ic  by  right  of —      501 

Occupation:   Vide  Qvaiaty. 

Offences,  and  quasi-offenccs 
produce  obligations.    1053  et  seq. 
are  prescribed  by  two  years 

usually 2261 

and  certain  others  by  one 
year 2262 

Office, person  appointed  to  fill 
a  temporar>'  public  office  re- 
tains nis  former  domicile. .        82 

Otficerti,  of  citnl  status,  de- 
finition of 17  §22 

of  civil  status,  responsibil- 
ity of  for  alterations  in  re- 
gisters          52 

of  civil  status,  penaltiesfor 

infractions  of  law 53 

of  justice,  fees  of  are  pre- 
scribed by  five  years 2260  ^  2 

Omissions,  in  registers  of 
civil  status,  how  rectified..        77 

Opening,  of  successions.  600  et  seq. 

of  substitutions 961  et  seq. 

of  dower  1438  et  seq. 

Opium,   persons  addicted  to 
use  of,    may  be  interdicted   9i^r 
formalities    for     obtaining 
interdiction 336« 

Oppositions  to  Marriai^e, 
may  be  made  by  any  one 
married    to   either   of  the 

parties 136 

of  a  minor,  may  be  made  by 
father  or.  In  default,  by  the 

mother 137 

27 
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Oppositions  to  Marriage— ARTS. 

and,  in  default  of  both,  by 

tutor 138 

and  by  certain  relations  . . .      130 
-when  a  tutor  must  be  ap- 
pointed        140 

of  insane  persons,  by  whom 

made 141 

opposant  must  apply  for  in- 
terdiction  of    tne    person 

about  to  be  married 142 

and  follow  up  the  case 143 

liability  for  damages  when 
opposition  is  dismissed 147 

Option,  in  alternative  obli- 
gations :  Vide  Oblioatigjss 
alfn^native. 

■Order  of  Successions,  dif- 
ferent, general  provi- 
sions     614  et  seq. 

devolving  to  descendants. .      625 
devolving    to    ascendants 

626  to  630 
in  the  collateral  line. .  631  to  635 
irregular 636  to  640 

Ordinances,  copies  of,  when 
authentic 1207 

Originals,  lost,  are  proved 
by  copies  thereof 1217,  1218 

Owner :    Vide  Proprietor. 

•Ownership,  definition    of. .      406 
how  people  are  deprived  of 
for  purposes  of  public  utility      407 
in  a  thing  gives  right  to  all 
it  produces 408 


Ownership.—  arts. 

of  natural  and  civil  fruits 
of  earth  and    increase    of 

animals 409 

subject  to  costs  of  plough- 
ing and  tilling. . , 410 

possessor  may    acquire 

fruits 411,  412 

Vide  Accession. 

of  'the  soil,  carries  with  it 

ownership  of  what  is  above 

and  what  is  below  it 414 

buildings  and  plantations 

on  land 415 

as  regards  improvements 
made  by  third  parties.    417  to  419 

as  regards  alluvion 420  to  425 

effect  of  rivers  forming 
new  branches  or  abandon- 
ing old  course 426,  427 

of  pigeons,  rabbits,  fish  and 

swarms  of  bees 428 

of  two  or  more  dilTerent 
things,  belonging  to  dif- 
ferent owners,  which  have 
become   united    so   as     to 

form  one  whole 429  to  442 

difTerent  means  of  acquir- 
ing        583 

of  a  treasure  found S86 

of  things  found 592  et  sec|. 

an  effect  of  contracts.  1025  et  seq. 
of  brokers,  factors  and  com- 
mercial agents  1740  et  seq. 


p. 


Papers,  family,  form  a  com- 
mencement of  proof  in  filia- 
tion cases 233 

and  in  suits  by  illegitimate 
ch  i  Idren  to  establish  pater- 

nity 241 

of  what  and  against  whom 
they  make  proof 1227 

Pardon,  re  stores  civil  liberty 
of  persons  civilly  dead,  but 
without  any  I'etroactive 
effect 38 


Parentage :  Vide  Pater- 
nity, Filiation. 

Parents,  Insurance  on  life 
of.    P"i</eR.S.Q,  5580  et  seq.     1265 

Parental  Authority,  a  child 
of  any  age  owes  honor  and 
respect  to  his  father  and 

mother 342 

exists  until  majority  or 
emancipation,  but  father 
alone  exercises  it  during 
marriage 243 
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Parental  Authority.—        arts. 
minors     cannot      leave 
father's  house  without  per- 

IlllSSlOn  •••••■••.•..•■    ...•••         a44 

right  of  correction 245 

Parliament,  provincial  and 
imperial,  deiinition  of. ... .     17  §  2 
artition,  how  effected  in 
cases  where  representation 

is  admitted 623 

may  al  ways  be  demanded . .      689 
even  though  one  of  the  co- 
,  heirs  enjoys    separately  a 
part  of  the  property  of  the 

succession 690 

when  tutor  or  curator  may 
demand  partition  of  move- 
ables and  immoveables 691 

when  a  husband  may  de- 
mand       602 

how  effected  as    between 

heirs 603 

before  what  court 694 

procedure  regulating 695 

valuation  of   immoveables 

hy  experts   896 

right  of  co-heirs  to  demand 

shares  in  kind 697 

when  immoveables  must'be 

sold  by  licitation 698 

bow   shares  and  accounts 

are  made - 699 

rules     regarding      shares, 
returns,  piretakings. . .    700  to  708 
when  can  only  be  effected 

judicially 709 

how  assignees  of  the  co- 
heirs may  be  excluded 710 

how  titles  to  shares  are  re- 

l^lated 711 

effect  of  on  claims  of  hypo- 
thecary creditors 731 

each  co-partitioner  Is  deem- 
ed to  have  inherited  alone 
and     directly     his     share 

arising  from  a 746 

what  acts  constitute  a.  —      747 
warranties    arising     from 

748  to  750 
may  be  rescinded  for  same 
causes  as  other  contracts, 
but  omission  of  an  object 


Partition.—  arts. 
only  gives  rise  to  a  supple- 
mentary         751 

effect  of  lesion 751,  752 

how  action   for  rescission 

may  be  arrested 753 

of  present  property  is  con- 
sidered as  a  gift 781 

in  cases  of  dower 1452 

of  community  :  Vtd.e  Com- 
munity  1354  et  scq. 

Partnership,  what  is  essen- 
tial to  contract  of  1830 

participation  in  profits  of 
carries  with  it  an  obligation 

to  contribute  to  losses 1831 

when  it  commences 1832 

duration  of 1833 

declarations  to  be  made  by 
persons  entering  into  — 
Vide  R.  S.  Q.  5635  et  seq. 
declarations  to  be  made  by 
persons  making  use  of  a 
firm  name.— J&irf. 
obligations  and  rights  of 
partners  among  themselves 

1839  et  seq. 
contributions    of  partners 

to  the 1839 

effect  of  failure   to   nuike 

contributions  to 1840,  1841 

partner  cannot  carry  on 
private  business  to  the  de- 
triment of  the  partnership.  1842 
imputation  of  payments, 
when  debts  are  due  to  part- 
nership    and      individual 

partner 1843, 1844 

liability  of  partners  for 
damages  caused  by  his  fault 

to  the  1845 

on  whom  falls  the  loss  of  a 
thing,  the  enjoyment  only 
of  which  is  contributed  to 

the 1846 

right   of   partners    to    be 

indemnified  for  losses 1847 

how  profits  are  shared  and 

losses  borne 1848 

effect  of  charging  one  part- 
ner with  the  management 
of  the  business 1849 
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Partneniihip.—  arts. 

and  of  several  of  the  part- 
ners    jointly     being     so 

charged 1860 

general  rules  for  manage- 
ment of  business  of 1851, 1852 

each  partner  may  associate 
another  with  him  in  share 
of  profits,  but  not  in  the. . .     1853 
obligations     of      partners 
towards  third  persons.  1854  to  1856 

different  kinds  of 1857 

Universal^    what    is    and 

elTects  of 1858  to  1861 

Partic\dat\  what  is 1862 

Commercial      and     civil, 

what  are 1863 

Cominf-t'Hal,  different 

kindsof 1864 

General,  definition  of 1865 

**         respective  powers 

of  partners 1866 

General,  liability  of  part- 
ners in 1867 

General,  and  of  dormant 

and  unknown  partners. . . .    1868 

General,  and    of    nominal 

partners 1869 

Anonymous,  what  is  and 

liabilitv  of  partners  in 1870 

Limited  or  en  commandite, 

how  formed 1871 

Limited,      certificate      of 
formation  of.    Vide  R.  S.  Q. 
5(M0  et  seq. 
Limited,  consist  of  general 

and  special  partners 1872 

Limited,  respective  liability 
of  general  and  special  part- 
ners      1873 

Limited,  general  partners 
alone  transact  busmess  of    1874 
Limited,  certificate  to  be 

signed  by 1875 

lAmited,  only  deemed 
formed  when  certificate  re- 
corded       1876 

Limited,  effect  of  false 
statements  in  certificate. . .     1877 

Limited,  renewal  of 1878 

**  alterations      in 

names  of  general  partners.     1879 


Partnership.—  arts. 

Limited,  name  it  must  be 

conducted  under 1880 

Limited,    how    suits    are 

brought 1881 

Limited,  special  partners 
cannot  withdraw  their  capi- 
tal from,  but  may  with- 
draw profits 1882 

Limited,  but  if  original 
capital  be  reduced  by  pay- 
ment of  profits,  they  must 

be  restored 1883 

Limited,  special  partners 
cannot  manage    business, 

but  may  advise 1884 

Limite<i,  general  partners 

must  account 1885 

Limited,  effect  of  insol- 
vency of,  on  rights  of  spe- 
cial partners 1886 

Limited,  dissolution  of 1887 

Jo  i  n  t     iSt  ock    Compa  n  ies, 

how  formed 1^0 

name  of  and  how  business 

carried  on 1890 

for  purposes  of  banking  . . .     1888 

for  purposes  of  trading 1801 

valuntary  liquidation  of. .      373a 

how  dissolved 1892 

effect  of  loss  of  partnerdhip 
property  as  regards  dis- 
solution of 1893 

effect  of  death  of  one  of  the 

partners 1804 

when  may  be  dissolved  at 

will 1896 

when  may  be  demanded  by 

one  of  partners 1806 

effects  of  diKsolution  of \Wl 

each  partner  may  demand 

an  account 1898 

how  property  of,  is  applied 
as  to  the  payment  of  aebts 
of  partnership  and  those  of 

the  individual  partners 1890 

when  dissolution  of  affects 
rights  of  third  persons 1000 

Passai^e,    right    of ;    Vide 
Way. 

Passen^rs,  carriage  of  in 
merchant  vessels 2461  et  seq. 
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Passenirers.—  arts. 
carriers  are  bound  to  re- 
ceive and  convey 1673 

authority  of  master  of  a 
ship  over 2401 

Pasture,  right  of,  consti- 
tutes a  discontinuous  servi- 
tude        547 

Paternity  -  Vide  Filiation. 

Path,  tow,  constitutes  a 
servitude  established  by 
]aw  for  public  utility 507 

Pawn:     Vide    Plkdge    of 

MOY£ABLE8. 

Pawnbrokers,  special  rules 
relating  to  trade  of 1970 

Payment,  what  is  meant  by    1139 

pre-supposes  a  debt 1 140 

may  be  made  by  any  per- 
son, but  must  DC  for  the 
advantage  of  the  debtor  . . .     1141 
consisting  of  obligation  to 
do,  when  may  be  made  by  a 

stranger 1142 

must  oe  made  by  one  hav- 
ing a  legal    right   in    the 

thing  paid 1143 

to  whom  must  be  made  and 
eifect  of  paying  to  osten- 
sible creditor  or  to  a  credi- 
tor incapable    by    law    of 

receiving    1144  to  1146 

made  to  the  prejudice  of  a 
seizure  or  attachment,eflect 

of 1147 

must  be  of  the  thing  due  . .     1148 
and  of  the  whole  thing  due, 

not  parts  thereof 1149 

condition  of  the  thing,  res- 
ponsibility for 1150.  1200 

of  a  thing  determined    in 

.   kind  only 1151 

where  must  be  made 1152 

expense^  of  are  at  charge  of 

debtor 1153 

with  subrogation :   Vide 

Subrogation. 

impufa  tiofi  of :  Vide  I m  pu - 

tation  of  payments. 

i7i  case  of  sale :  Vide  Buyer. 

tender    of    and    deposit : 

Vide  Tender. 


Payment.—  arts. 

by  a  person  believing  him- 
self   by   error   to   be    the 

debtor 1148 

of  workmen :  Vide  Work- 
men   1097a  et  seq 

Penal  Clause,  in  an    obli- 
gation, what  Is :  Vide  Obli- 
gations,    with    a    pendl 
clause 1131  et  seq. 

Penalties,  for  contraven- 
tions   of    the   laws,   how 

recoverable 16 

for  infraction  of  laws  re- 
lating   to    acts     of     civil 

status        53 

for  illegal  solemnization  of 

marriages 157,  158 

for  selling  liquor  to  habitual 
drunkards.  FW^  K.  S.  Q.  5503. 
for  breaches  of  contract  be- 
tween   masters    and    ser- 
vant«.  Vide  R.  S.  Q  5614  et  seq. 

Peremption,  of  suit,  pre- 
vents interruption  of  pre- 
scription      2226 

Peri«ihable,  things,  may  be 

sold  by  usufructuary 465 

and  by  heir  after  notice 665 

Permanency,  when  things 
are  considered  as  being 
attached  for  a 380 

Person,    what     the     word 

includes  17  §  11 

stipulating  for  himself,  is 
deemed  to  include  his  heirs    1030 

Persons,  laws  applicable  to.  6 

Petition  of  right,  subject 
may  interrupt  prescription 
of  Crown  by 2211 

Physician,  claim  for  ser- 
vices of,  prescribed  by  Ave 

years 2260 

oath  of,  makes  proof  of 
nature  and  duration  of 
services 2260 

Srivilege    for    charges    of 
uring  last  illness 2003 

power  to  receive  gifts 769 

Pigeons,  ownership  of  those 
passing  into  anottier  dove- 
cot       428 
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ART8. 

Pilots .  Vid^  Affrbioht- 
MENT 2423,2432 

Pledge,  definition  of 1«86 

immoveables  may  be    the 

subject  of 1967 

of   moveable    property     is 

called  pawning 1988 

and  it  fj^ives  creditor  right 

of  preference 1989 

which  only  exists  while 
thing  pawned  remains  in 
the  hands  of  creditor  or  of 
some  one  appointed  to  hold 

it 1970 

he  may  dispose  of  thing,  in 

default  of  payment 1971 

but  until  then  the  debtor  is 

the  owner  of  the  thing 1972 

responsib.'lity  of  creditor 
for  loss  or  deterioration  of 
thing,  and  of  debtor  for 
expenses  of  its  preser- 
vation       1973 

the  interest  of  a  debt  given 
in  pledge  is  imputed  in  pay- 
ment of   interest    due    to 

creditor 1974 

when    debtor    can     claim 

restitution  of  thing 1975 

is  indivisible  although  debt 

be  divisible 1976 

effect  of,on  heirs  of  creditor 

and  debtor 1976 

rights  of  third  parties 1977 

above  regulations  are  sub- 
ject to  usages  of  com- 
merce       1978 

special    rules    relating    to 

pawnbroking 1979 

property  of  a  debtor  is  the 
common  pledge  of  his  credi- 
tors      1981 

Plough in|(  and  Tilling, 
fruits  produced  by  a  thing, 
only  belong  to  the  pro- 
prietor subject  to  restor- 
ation of  costs  of 410 

privilege  for  expenses  of . . .     2010 

Police  Regulations,  as  to 
mines  and  mining 414 

Policy  :  Vifle  Insurance. 


ARTS. 

Ponds,   ownership   of    fish 
going  into  another 42B 

Ports,  are  dependencies  of 
tlie  Crown 400 

Possession,  what  is 2192 

requisite  for   prescription, 

dennition  of      2193 

always  presumed  to  be  as 
proprietor,   in   absence    of 

proof  to  the  contrary 2194 

begun  for  another,  pre- 
sumed to  continue  so 2195 

requisite  for  prescription 
cannot  be  founded  on 
facultative  acts  or  by  suffer- 
ance       2195 

nor  on  acts  of  violence 2197 

but  in  cases  of  violence  or 
clandestinity,  it  begins 
when  the  'defect  ceases, 
though  a  thiefs  heir  can- 
not prescril>e 2198 

actual,  coupled  with  proof 
of   former,    raises    a    pre- 
sumption of  intermediate . .     2199 
actual,  of  a  corporeal  move- 
able, creates  a  presumption 

of  ownership 2268 

of  property  of  absentees  : 

Viae  Absentees 98  et  seq. 

person  in  actual,  preferred 
as  between  two  vendees  of 
same  thing 1(67 

Possession  of  Status,  does 
not  dispense  parties  from 

Sroducing  marriage   certi- 
cate 160 

parties  in  possession  of 
status,  cannot  demand  nul- 
lity of  act 161 

of  legitimate  children.. 229  et  seq. 

Possessor,    when    in    good 

faith,  acquires  fruits 411 

when  he  is  deemed  in  good 
faith 412 

Possessory  Action,  emphy- 
teutic lessee  may  bring 572 

Pound  Sterling,  value  of  : 

Vide  Sovereign 17  §  20 

Power  of  Attorney  :  Vide 
Mandate 1701  et  seq. 
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ARTd. 

Preamble,  which  forms  part 
of  an  Act,  assists  in  ex- 
plaining it 12 

Precious  Stones,  not  in- 
chided  in  the  word  "  move- 

Precipnt,    conventional,  in 

marriaKe  covenants 1401 

not  subject  to  the  formali- 

tiea  of  gifts 1402 

right  to,  opens  by  natural 
death,    but   not     by    civil 

death 1403 

nor  by  separation  of  pro- 
perty  or    from     Ijed    and 

board 1404 

rights  of  creditors  of  com- 
munity regarding 1405 

Prescription,     is    positive 
and  extinctive  or  negative.    2183 
may  be  renounced  but  not 

by  anticipation 2184 

renunciation  of  is  express 

or  tacit 2185 

effect  of  as  regards  sureties.    2229 
persons  who  cannot  alienate 

cannot  renounce 2186 

who    may    set   up,    when 

debtor  has  renounced 2187 

Court  cannot  supply  de- 
fense resulting  from 2188 

but  in  certain  cases  right  is 
absolutely  extinguished. . .    2267 
of    immoVeable     property, 

law  governing 2189 

and  as  regards  moveable 
property      an  I      personal 

actions 2190 

commenced      in     Lower 

Canada,  how  completed 2191 

possession    necessary    for : 

Viclr  Possession 2192  et  seq. 

Ca  uses  hhuJering  prescrip- 
tion, precarious  possession 
and  subsl  it  ut  ions, — Th  ings 
not  the  object  of  commerce 
are  not  subject  to 2201 

?;ood  faith  assumed  and  bad 
aith  must  be  proved 2202 

is  not  acquired  by  those 
who  possess  for  another. . .    2203 


Prescription. —  arts. 

nor  by  their  heirs 2204 

save  in  cases  of  interver- 

sionof  title 2205 

of  ten  years  by  purchasers 
under  a   translatory    title 
derived  from  a  precarious 
or  subordinate  possessor. . .    2206 
in  cases  of  substitution  —     2207 
no  one  can  acquire,  against 

his  title 2208 

save  that  he  may  be  freed 

from  an  obligation  by.. 220(> 

of  excess  of  contents  of  im- 
moveables      2210 

a  continuation  of  like  ser- 
vices does  not  hinder 2266 

Things  imprescriptible  and 
pri vueged  prescriptions.  — 
Action  of  a  child  to  estab- 
lish his  status  is  impre- 
scriptible        235 

Crown   may   avail  itself 

of 2211 

rights  of  C  r  o  w  n  of  so- 
vereignty   and    allegiance 

are  not  subject  to 2212 

nor  are  sea  beaches,  ports, 
rivers,  and  other  real  rights 

of  the  Crown 2213 

nor  arc  the  principal  of 
rents,  dues,  revenues  owing 

to  the  Crown 2214 

but  arrears  of  are 2215 

of  property  escheated  to  the 

Crown 2216 

sacred  things  cannot  be  ac- 
quired bv 2217 

when  it  takes  place  against 

the  church 2218 

Things  imprescriptible  and 
pri  rifeged  presrnpt  ions. 
Kight  to  tithes    is  impre- 
scriptible, but  positive  pre- 
scription by  40  years  runs 
between     neighbouring 

rectors 2219 

public  property  cannot  be 

acquired  by 2220 

but  property  belonging  to 
municipalities  and  that 
held  in  mortmain  can 2221 
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Prescript  ion.—  arts. 

right  to  redeem    rents    is 

imprescriptible 2248 

Intei'Truption  oft  is,  either 

natural  or  civil 2222 

Inftrruption  oJ\  definition 

of  natural 2223 

Intei'ruption    of^    judicial 

adojisslon  elTect^ 2265 

Interruption    oj\   judicial 

demand  effects. 2224 

Interruption  of,  but  not  if 
brought  before  incompe- 
tent court 2225 

Interruption  of,  nor  if  ser- 
vice is  null,  or  che  suit  is 
abandoned,    perempted  or 

disini.ssed 2226 

Interruption  of,  effect  of. . 

2228,  22o5,  22W 
Interruption    of  how   ef- 
fected civilly 2227 

Interruption  of,  endorse- 
ments of  payments  on  notes 
or  other  writings  do    not 

make  proof  of  1229 

Interruption  of  effect  of 
as  regards  jo.nt  and  several 

creditoi-s 2230 

Interruption  of  and  as  re- 

Sards    joint     and    several 
ebtors  and  heirs,  etc 2231 

Interruption  of  registra- 
tion does  not  effect 2095 

Suspension  of,  as  against 
those  not  born,  minors, 
idiots,  madmen  and  others. 

2269,  2232 
Suspension  of  as  between 

husband  and  wife 2233 

Suspension  of   as  against 

married  women 2234,  2235 

Suspension  oft  with  regard 
to  certain  personal  actions.    2236 
Svspension   of  as  regards 
beneficiarj  heir  and  vacant 

succ  ssions 2237,  2238 

Su>spension  of  and  joint 
and   several  creditors  and 

heirs 2239 

Tinw  required  for,  is  reck- 
oned by  days,  not  hours. . .     2240 


Prescription  —  arts. 
Tinie   required  for,   from 
when  calculated. .  2258,  2200,  2262 
By  thirty  years,  affects  all 
things  not  otherwise  regu- 
lated     2242 

By  thirty  years,  hfis  same 
effect  as  immemorial  pos- 
session      2245 

By  thirty  years,  effect  of  on 
right  to  plead  in  actions. . .  2246 
By  thirty  yexirs^  of  action 
to  account  against  tutors. .  2243 
By  thirty  years,  title  may 
establish  defects  in  posses- 
sion     2244 

By  thirty  years,  arrears  of 

rent  due  to  Crown 2215 

By  thirty  years,  of  emphy- 
teutic rents 2240 

By  ten  years,  of  corporeal 
immoveables  under  trans- 

latory  title 2206,2251 

By  ten  years,  of  capital  of 
dues  and  rents,  by  sub^e- 

qiieut  purchaser 2252 

^y  ten  years,  what  consti- 
tutes good  faith  of  sub- 
sequent purchasers 2253 

By  ten  years,  a  title  which 
is    null,    cannot    form     a 

ground  for 2254 

By  ten  years,  effect  of  re- 
nunciation of 2255,  2264 

By  ten  years,  when  may  be 
invoked  together  with  that 

of  thirty  years 2256 

By  ten  uears,  obligation  to 
renew  hypothecs,  etc.,  in 
cases  where  this  prescrip- 
tion lies 2257 

By  ten  years,  of  contracts 
for  error,  fraud,  violence  or 
fear,  lesion  and  rectification 
of    tutors*    accounts     and 

when  this  time  runs 2258 

By  ten  years,  of  claims 
against  architects  and  con- 
tra tors 2250 

By  ten  years,  as   regards 

escheatft  to  the  Crown 2216 

By  ft  re  yea  rs,  of  profession- 
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Prescript  toil.—  arts. 
al  services    and    disburse- 
ments of  advocates  and  at- 
torneys      2260 

By  five  years,  of  profession- 
al services  and  disburse- 
ments of  notaries  and  fees 

of  ofHcers  of  justice 2200 

By  five  yiat'Hy  of  deposit- 
aries, for  recovery  of  papers 

and  titles 2260 

By  five  years,  of  bills  of 
exchange, promissory  notes 
and  notes  for  the  delivery 

of  grain 2260 

By  five  yearsy  of  sales  of 

moveable  effects 2260 

By  five  years,  oi  labor  and 

work  in  general 2260 

By  five  years,  of  physicians 
and  surgeons  and  how- 
proof    of  their  services  is 

made 2260 

By  two  years,  of  seduction 

and  lying-in  expenses 2261 

By  two  If  ears,  of  offences 

and  quasi-offences 2261 

By  two  years,  of  wages  of 
•workmen  hired  for  more 
than  one  year  and  not  re- 
puted domestics 2261 

By  two  years,    of    school 

masters  and  teachers 2261 

By  071  e  yeary  of  slander  and 

libel 2262 

By  one  year,  of  bodily  in- 
juries in  genpral 2262 

^y  one  year,  of  wages  of 
domestics  &  farm  servants    2262 
By  one  year,  and  of  mer- 
chants'   clerks,    hired    for 

less  than  a  year 2262 

By  one  year,  of  hotel  and 
boarding  house  charges.  . .     2262 
of  certain  short,  established 

by  Act  of  Parliament 2263 

when  it  recommences  after 

renunciation 2264 

when  debt  is  absolutely  ex- 
tinguished by 2267 

begun,  before  promulgation 

of  code,  how  governed 2270 


ART.S. 

PreHervation,  of  thing,  be- 
fore delivery . .     10:55 

of  thing,  oGliyation  to  de- 
liver, involves  the IWW 

of  thing,  and  perMjn 
charged  therewith  must 
use  care  of  a  prudent  ad- 
ministrator      1064 

o/  th  ing^  i  n  t  on  tract  of  sale    1498 
**  in      contract     of 

lease  and  hire 1626  et  seq. 

of    thing,    in  contract    of 
lease  and  hire  of  work..lf>ft4,  1685 
of  thing,  in  contract  of  loan    1766 

•*          in  contract  of  de- 
posit      1802 

of  thing,    in    contract    of 

pledge 1973 

ofthitifty  privilege  for  ex- 

E*  enses  incurred  in  :    Vide 
,os8 1996 

rre*^amptioii,  of  survivor- 
ship :   Vide  Survivorship 

603  et  seq. 
furnishing  of  deeds  by  no- 
taries is  not  a  presumption 
of  payment  of  their  fees. .  .     1242 
acquittal  of  the  principal  of 
a  loan,  creates  a  presump- 
tion of  payment  of  interest    1786 
of  receipt  of  work  by  pay- 
ment of  wages  of  workmen    1687 

Prelum ptiou8,    are    estab- 
lished by  law  or  arise  from 

facts 12:^ 

legal    presumptions    and 

ihonG  juris  et  dejure 1239 

when  proof  can  contradict 

a  legal  presumption 1240 

res  Judicata  is  a  presump- 
tion Jwrt«  et  dejure 1241 

when  left  to  discretion  of 
Court  1242 

Pretakings,  in  successions, 

by  heirs 701,  702 

in  community,  by  each  con- 
sort or  his  heirs 1357 

but  those  of  wife  take  pi*e- 
cedence  over  husband's 1358 

Price,  obligation  of  buyer  to 
pay,  in  sales 1532 


I 
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Price .—  ARTS. 

when  buyer  mast  pay 1538 

when  buyer  must  pay  in- 
terest on 1534 

when  buyer  may  delay  pay- 
ment of 1535 

effects   of   his  not  paying 

1536  to  1540 
buyer  cannot  recover,  when 
he  has  brought  an  action 
for  dissolution  of  sale,  be- 
cause of  non-payment  of . . .     1541 
but  converse  is  not  the  case    1542 
in  cases  of  moveable  things 

1543, 1544 

Priests :  Vide  Ministers, 
Tithes. 

Primordial  Title,  acts  of 
recognition  do  not  make 
proof  of 1213 

Printinic,  and  distribution 
of  laws 4,  5 

Prisons,  persons  dying  in. 
how  burial  of  must  be 
authorized 69 

Private  Writins^s  :  Vide 
Writings  Private. 

Privilege,   meaning  of  the 

term 1983 

how  preference  amongst 
privileged  creditors  is  re- 
gulated       1984 

privileged  claims  of  equal 

rank  are  paid  rateably 1985 

effects  of    subrogation    in 

rights  of 1157,  1986  to  1988 

of  the  Crown 1989 

of  creditors  and  legatees  of 
a  person  entitled  to  separa- 
tion of  property 1990 

of  creditors  of  a  partnership    1991 
may  be  on    moveables  or 

immoveables 1992 

Uj)on    moveable.%  on   what 

it  may  be 1993 

Upon     moveables^     what 
claims  carry  and  order  of. .     1994 
Upon     moveables^     fisher- 
man's lien 1994a 

Upon  movenblf's,  mutual 
tire  insurance  companies' 
lien 1994b 


Privilege.—  arts. 
Upon    moveables^  lumber- 
man's lien 1994c 

Upon  )noveable8,  what  law 

costs  carry 199& 

Upon    moveables f    include 

costs  of  preservation 1995 

Upon  moveables,  for  tithes    1997 
"  of  unpaid 

vendor 1998,  200a 

Upon  vioveetbleSy  of  credit- 
ors having  a  right  of  pledge 
or  retention,  in  what  order    2001 
Upon  moveables,  for  funeral 

expenses 200^ 

Upo7i    moveables,    for   ex- 

?enses  of  last  illness 2003 
^pon  moveables,  for   mu- 
nicipal taxes 2004 

Upo7i  moveables,  of  lessor.     2005 
I  pan  moirables,  of  owner 
of    a    thing    lent,    leased, 

pledged  or  stolen 2005a 

Upon  moveables,  of  domes- 
tic servants,  clerks,  appren- 
tices, journeymen  and  rail- 
way  employees,    and     for 
?rovisions  supplied 2006 
^pon    im7noveable%    what 
claims  carry  and  order  of. .     2009 
Upo7i  imtnweables,  of  com- 
panies for  stoning  roads. . .  2009a 
Upon  immoveables,  for  ex- 
penses of  tilling  and  sow- 
ing     2010 

Upon  immoveables,  for  as- 
sessments and  rates 2011 

Upon      immoveables,     for 

seigniorial  dues ." . .    2012 

Upon  immoveables,  of  la- 
borers, workmen,  archi- 
tects and  builders 2013 

(^pon    immoveables,   when 

the  right  exists . . . , .     2013b 

Upon  immoveables,  how  it 

is  preserved 2013c 

Upon  immoveables,  of  ven- 
dor       2014 

U^on  i m77ioveables,  how  re- 
tamed  2015 

Upo7i  i7mno7'eables.  Vide 
Hypothecs. 
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ART8. 

Privilege  Maritime,  upon 
vessels,  for  certain  debts..    2383 

of  ship  8  husband 2884 

upon     cargo,    for    certain 

debts    2385 

upon    freight,    for   certain 

debts 2286 

order  of,  when  there  are 
claims  for  collision,  aver- 
ages or  snlvt^ffe 2387 

special  regui-ttions  as  to 
Vice  Admiralty  Court 2388 

Privy,  erection  of  near  com- 
mon walls 532 

Probate  of  Wills,  how  and 

wheremade 857 

heir  need  not  be  called  to. .  858 
when  heir  may  not  contest .  850 
when  lost  or  withheld.  .860  to8(i2 

Prodigality,  a  ground  for 
interdiction :  Vifle  Inter- 
diction        326 

Profession,  7'eli{/tou,%  dis- 
abilities arising  from  34 

religiotis,  acts  of 70  to  74 

of  advocate  and  attorney, 
how  regulated 1732 

Prohibition  to  Alienate, 
how  it  may  arise  and  its 

effects .• 968 

in  whose  interest  it  may  be.      969 

things  sold,  is  void 970 

may  be  confirmatory  of  a 

subMstitution 971 

effect   of    not    expressing 

motive  of .        972 

when  a  substitution  is  cre- 
ated by 973,  976 

extending  to  several  de- 
grees        974 

may   be  confined   to   acts 
inter  Hvoft  or  acts  in  con- 
templation of  death,  etc. . .      975 
out  of  family,  effects  of  .977  to  979 
meaning  of   t^rms    "chil- 
dren" or  "grandchildren" 

in 980 

must  be  registered 981 

Promise  of  Marriage,  not 
a  ground  for  opposition  to  a 
marriage 62 


ARTS 

Promise  of  Sale;  Vide 
Sale. 

Promissory  Notes,  endorse- 
ments of  payments  on,  do 
not  prove   interruption  of 

prescription 1229 

signification  of  transfer  of, 

not  necessary 1573,  2286 

Promulgation,  of  Acts  of 
imperial     ana     provincial 

pMirliaments 1,2 

of  code,  prescription  com- 
menced before,  how  gov- 
erned       227a 

of  code,  effects  of 2613,  2615 

Proof,  on  whom  burthen  of 

lies 1203 

when  secondary  cannot  be 

received 1204 

how  it  may  be  made 1205 

Vide  England,  laws  of. 
By  \rr\iinga,  of  authentic 

writings 1207  to  1214 

By  irritings,  of  copies  of 
authentic  writings. . .  1215  to  1219 
By  frrifinff.%  executed  out 

of  Lower  Canada 1220 

By    in'itingH,    of     private 

writings 1221  to  1221> 

by  testimony  :  Vide  Ti?»ti- 
mony. 

by     presumptions :       Vide 
Presumptions. 
by  admissions :    Vide  Ad- 
missions. 

by  oath  of  parties :  Vide 
Oath. 

of  interruption  of  prescrip- 
tion is  not  made  by  en- 
dorsement of  payments,  on 

promisHory  notes 1229 

of  primordial  title  by  acts 

of  recognition 1213 

Property,  in  its  relations 
with  those  to  whom  It  be- 
longs or  who  possess  it 

*  399  et  seq. 

without  an  owner  belongs 

to  Crown 401,  584 

in  matters  of  successions. .      599 
how  it  can  be  disposed  of  .        54 
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Property.—  arts. 

of  debtor  is  common  pledge 

of  his  creditors 1981 

is  either  moveable  or  im- 
moveable        374 

Vide  Moveable  Proper- 
ty, Immoveables. 

Proprietor,  buildings  on 
land  are  presumed  to  have 

been  made  at  cost  of 416 

of  soil  who  constructs 
buildings  with  materials  of 

others 416 

may  be  bound  to  pay  a  pos- 
sessor in  good  faith  for  im- 
provement's made  on  his 
property  or  may  have  them 

removed ' 417,  418 

such  possessor  may  have 
right  of  detention  until 
proprietor  pays  the  cast  of 

improvements 419 

of  land  enjoys  alluvion 420 

of  ground  adjacent  to  that 
uncovered      by       rushing 
water  enjoys  the  increase . .      421 
of  land  carried  away  by  a 
sudden  force  may  reclaim 

it 423 

of  land  on  south  side  of  St. 
Lawrence  may  cut  and  cure 
grass  on  the  beach  :  Vide 
R.S.Q.  5537 

his  rights  with  regard  to 
moveables  improved  by  ac- 
cession of  workmanship. . . 

429  et  seq. 

Protestant,  churches,  mean- 
ing of  the  word  :  Tw/e  foot- 
note to  article 42 

Protests,  when  may  be  made 
by  one  notary 1209 

Provisions,  doubtful  or 
ambiguous    of    law,    how 

interpreted 12 

privilege  of  those  who  sup- 
ply     2006 


ARTS. 

Provistonal  PosAession, 

of  the  heirs  of  absentees : 
Vi(U  Absentee 93  et  seq. 

Proximity,  of  relationship, 
how  determined 615 

Prudent     Administrator, 
right  of  use  and  habitation 
must  be  used  as  by  a  ..... .      490 

obligation  to  keep  a  th'ing 

involves  the  care  of  a 1064 

lessee  must  use  things  as  a    1626 
borrower  must  bestow  care 

ofa 1766 

depositary  must  keep  thing 

as  a  1802 

mandatary  must  act  as  a . .     1710 
sequestrator  is  responsible 

as  a 1825 

trustee  must  act  as  a. 961k 

Publication,  of  bans  of  mar- 
riage :  Vide  Bans  of  Mkr- 

RiAGE 57  et  seq. 

130  et  seq. 

Publicity,  of    registers    of 

civil  status 50 

of  registers  of  real  rights 

2r77  et  seq. 

Purchaser,   at    auction    is 
bound  by  the  entry  of  his 

name  in  the«ale  book 1567 

effect  of  his  not  paying  the 

price 1568 

at  judicial   sales    who    is 

evicted— his  remedy 1586, 1587 

in  sales  for  purposes  of  pub- 
lic utility  cannot  be  evicted    1590 
when  he  has  a  right  to  evict 

a  lessee 166:^  to  1665 

effect  of  unregistered  rights 
upon  subsequent  purchas- 
ers     2085 

effect  of  registration  of  real 

rights  as  against  a 2088 

prescription  by  subsequent 

purchasers 2251  et  seq. 

Vifif  Buyer. 
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ARTS. 

Quality,     of      father     and 
mother  is  stated  in  acts  of 

birth  54 

of  parties  to  be  married 
and  that  of  their  parents  in 

acts  of  marriage 58 

an(t  of  the  deceased  in  acts 

of  burial 67 

merchantablet  requisite 
when  thin^  conti  acted  for 
is    determmed     in      kind 

only 1151 

to  corUract :  Vide  Capa- 
city. 

Quantity, seller  must  deliver 

full 1500 

effect  of  excess  or  deficiency 

of 1501  et  seq. 

of  a  thing  in  obligations 
may  be  uncertain  provided 
it  can  be  ascertained    .   ...     1060 

Qvarries,  when  usufructu- 
ary may  work 460 


Quarries.—  arts. 
rights  of    community    re- 
garding      1274 

Quasi-Con  tracts,       obliga- 
tions ai'ise  from 983 

persons  capable  of  contract- 
ing may  be  bound  or  bind 

others  by 1041 

and  also  persons  incapable 

of  contracting 1042 

Vide  Negotiorum  gestio. . . 

1043  et  seq. 
resulting  from  the  reception 
of  a  thing  not  due :    Vide 
Undue  Payment 1047  et  seq. 

Quasi  •  Offences,  obligations 

arise  from 1^ 

every  person  is  responsible 

for  his 1053 

also  for  those    under    liis 

control  1054 

and  damages  arising  from 

fault  of  his  animals 1055 

how  prescribed 2261,2262 


R. 


Rabbits,  passing    into    an-  ' 

other  warren,  ownership  of      428 

Rates,  school  and  municipal, 
privilege  for  on  immove- 
ables  2009  §5,  2011 

usufructuary  liable  for 471 

Ratification  of  title  :  Vide 
Confirmation  of  Title. 2081  §  7 

Reading;,  of  acts  of  civil 
status  to  parties  and  wit- 
nesses          41 

of  wills  in  authentic  form . .      843  ■ 

Realization,  clause  of,  in 
marriage  covenants,  effect 

of 1385' 

renders  consort  debtor  for 
amount  he  promised  to  con- 
tribute      1386 

how    the    contribution    is 

substantiated 1387 

effect  of  as  to  pre  takings  of 
consorts 1388, 1380 


Reception  of  thing  not  due, 
Quasi  contract  arising  from: 

Vide  Undue  Payment 

1047  et  seq. 

Recognition,  acts  of,  when 
proof  of  primordial  title  . . .     1213 

Keconciliation,  effect  of, 
between  parties  to  an  action 
for  separation  from  bed  and 
board 196,217 

Records,  of   the  executive 
departments  of  government, 
of  parliament  and  of  courts 
of  justice  are  authentic 1207 

Rectification,  of  errors  in 
acts  and  registers  of  civil 
status,  bv  whom  may  be 
demanded  and  before  what 

Court 75 

effect  of  judgment  of 76 

of  total  omissions  in,  how 
effected 77 
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Rectification.—  arts. 

against  whom  judgment 
may  be  set  up 78 

Redemption,  of  share  as- 
signed to  a  stranger  by  one 

of  co-heirs 710 

right  of  may  be  stipulated 
in   contract    of    sale    and 

effects  of 1546 

seller  takes  back  property 
free  of  incumbrances    .   . .      1547 
cannot    be  stipulated    for 

more  than  ten  years 1548 

and  stipulated  term  must 

be  strictly  observed 1549 

failing  which  buyer  remains 

absolute  owner 1550 

the    term     runs     against 

minors  and  others 1551 

seller  of  immoveables  may 
exercise  right   of    against 

second  buyer 1552 

but  second  buyer  may  pi'e- 

-scribe  against  seller 1563 

and  may  set  up  benefit  of 
-discussion  as  against  credi- 
tors of  the  seller 1554 

effect  of  sale  by  licitation. .     1555 
and     of      several     selling 

i'ointly 1556 
LOW  exercised  by  co-heirs . .     1 557 
buyer  may  compel  co-heir 
or  co-vendor  to  take  back 

whole  property     1558 

unless  sale  was  made  by 
each  of  them  of  his  part 
only 1550 

Redemption,  effect  of  as  re- 
gards heirs  of  buyer 1560 

right  of,  muse  be  registered.    2100 
right  of  is  absolute  without 
prescription  being  required    2248 

Redhibitory,  action,  when 
must  be  brought 1530 

Reduction,  of  gifts  to  con- 
cubines, incestuous  or  adul- 
terine children 768 

Re^sters,  of  ciHl  status, 
acts  of  civil  status  are  in- 

acribed  in 42 

of  civil  status,  meaning  of 
words     "Protestant 


Reduction.—  arts. 

churches."      Vide  foot-note 

to  aiticle 42 

of  civil  stattts,    duplicate 
are     divided     into     three 

volumes 42a 

of  cii-il  status,  regulations 

concerning 42b 

of  civil  status,  alphabetical 

index  is  made 42c 

of  cii'il  status,    to    whom 

furnished 43 

of  civil  status,  by   whom 

kept 44 

of  cii'il  status,  must  be  ini- 
tialed by  proper  officer 45 

of  civil  siatus,  acts  of  civil 

status  are  inscribed  in 46 

of  cii'il  status,  one  dupli- 
cate is  deposited  yearly  with 

prothonotary 47 

of  civil  status,  who  must 
verify    them     and     report 

thereon 48 

of  civil  status,  the  other  is 

kept  by  register 69 

of  civil    status,    extracts 

from  are  authentic 50 

of  riml  status,  when  lost 

or  none  kept 51 

of  civil  status,  responsibil- 
ity for  alterations  therein.        52 
of  civil  status,  penalties  to 
which  keeper.^  of  are  sub- 
ject         53 

of  civil  status,  for  acts  of 

religious  profession 70  et  seq. 

of  civil  status,  which  have 
Seen  lost  or  destroyed,  how 

replaced 78a  et  seq. 

ofciml  status,  reproducing 
tnose  kept  up  to  the  year, 

1800 78fet8eq, 

Family,  against  whom  they 
do  and  do  not  make  proof. .  1227 
of  departments  of  govern- 
ment, pailiament  and 
courts  of  justice  are  au- 
thentic      1207 

Res^istrars :  Vide  Regis- 
tration Offices— 0?v«»**- 
zation  of. 
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ARTS. 

Reg1stj*ation,  of  partner- 
ships. Vide  R.  S.  Q.  5635  et  seq. 
when  wife  separate  as  to 
property  engages  in  com- 
merce. VideH,  S.  Q.  5502a. 
gives  effect  to  real  rights. .    2082 

irom  what  time 208:^ 

certain  rights  are  exempt 

from  2084 

effect  of  notice  received  or 
knowledge  acquired  of  an 

unregistered  right 2085 

against  whom  want  of  may 

be  invoked 2086 

by  whom  it  may  be  de- 
manded     2087 

effect  of  possession  before 

the  code  m  regard  to 2088 

preference  arising  from  ob- 
tains  only    between     pur- 
chasers from  same  person .    2089 
within    :30  days    of   insol- 
vency of  title  derived  from 

insolvent  is  null 2090 

as  is  also  thi\t  effected  after 

seizure  of  the  property 2091 

when  it  must  oe  made 2092 

whom  it  avails 2093 

bow  unregistered  privi- 
leged claims  take  effect 20&4 

does  not  interrupt  prescrip- 
tion       2005,2131 

what  acts  require,  and  ef- 
fects thereof 2098 

authentic  titles  to  mining 
rights  may  be  registered 
within  60  days  from  date. .  2099 
sales,  gifts  or  exchanges 
and  rights  of  redemption 
must  be  registered  within 

30  days 2100 

also  certain  judgments 2101 

a  right  of  dissolution  of 
sale  has  no  effect  against 

third  parties  without 2102 

privilege  of  laborer,  work- 
man, architect  and  builder, 

how  preserved 2108 

those  of  co-parti tioners  by 
registration  of  deed  of 
piurtitlon  within  30  days. . .    2104 


Rei^lstration.  ART8. 

and  those  of  co-heirs  and 
co-legatees  for  privileges 
accruing  under  licitation . .  2105 
creditors  and  legatees  of  de- 
ceased debtor  claiming  sep- 
aration of  propertjT*  must 
register  notice  within  6 
months  of  death  ot  debtor.  2106 
as  also  claims  for  funeral    , 

expeQses  of  last  illness 2107 

flduciai  y  substitution  must 

be  registered 2108,  2109 

and  also  all  rights  of  own- 
ership resulting  from  wills 

within  6  months 2110 

requisites  in  case  of  con- 
cealment,   suppression    or 

contestation  of  the  will 

2111,  2112 
husbands  must   effect,    of 

their  wives'  rights 2113 

or  their  parents  or  tutor  if 

husband  be  minor 2114 

what  property  is  effected 

by 2115 

ot  customary  dower 2116 

of  servitudes 2116a 

of  rights  of  minors  and  in- 
terdicted persons 

2117  to  2120,  2147b 
of  judgments  and  judicial 
acts  ot  civil  courts  —  2034,    2121 
of  hypothecs  of  the  Crown .     2121 
of  deed  of  sale,  secures  five 

years  interest 2122 

of  life  rent,  secures  arrears 

for  Ave  years 2123 

of  other  claims,  secures  two 

years  interest  only 2124 

other  arrears  are  secured 
by  registering  a  memorial 

thereof 2125 

renunciations  of  dower, 
successions,  legacies,  and 
community  of  property  re- 
quire      2126 

leases   for  more  than  one 

yearrequiie 2127,2128 

and  also  payment  of  rent 
for  more  tiian  one  year  in 
anticipation 2129 
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Reg^ist  ration.—  ARTS, 

order  of  preference  of  real 

riRhtB 2130 

IS  effected  at  length  or  by 
memorial  and  may  be  re- 
newed       2131 

at  length,  how  effected 

2132  to  2135 
by  memorial,  how  effected.    2136 
form  of  memorial   and    at 
whoMtt  request   it  may    be 

made 2137 

memorial  may  embodv  sev- 
eral titles  * 2138 

contents  of  memorial 2139 

memorial  is    delivered    to 

register  and  proved 2140 

how  proved  and  executed 

in  Lower  Canada 2141 

and  if  in  Upper  Canada 2142 

and  if  in  any  other  Brit'*sh 

possession 2143 

and  if  in  a  foreign  country.    2144 
if  executed  in  duplicate  be- 
fore a  notary 2144a 

dutv  of  registrar  on  receipt 

Of..' 2145 

memorial  of  arrears  of  in- 
terest must  state  amount 
thereof  and  be  sworn  to.  . .     2116 
provisions  of    this  section 
apply  to  titles  not  affecting 
immoveables  but  requirin*^ 
registration  by  special  laws    2147 
form  of  certain  notices,  de- 
clarations and    memorials  2147a 
right  of    married  women, 
minors  and    interdicts    to 

effect 2147b 

Cancelling  ofj    who    may 

and  who  must  effect 2148 

Cancelling    of,    who    may 

demand ' 2149 

Cancelling  of,  when  it  may 

be  ordered .  .* '.     2150 

Cancelling  of,  how  effected 

2151,  2152a 
**  consent   to 

must  be  mentioned 2152 

Cayxctlling    of,    judgment 

ordering 2153,  2154 

Cancelling  of  sheriff  and 


Registration.—  arts. 

prothonotary  are  bound  to 
effect,  in  certain  cases.  .2155,  2156 
CanceUinjg  of,  registration 
of  conflrmatlons  of  titles, 
forced  llcitations,  sberiff*tt 
sale,  &c.,  is  equivalent  to. .  2157 
Renewal    of,     in     certain 

cases * 2172,  2173 

Certificate  of 2177 

Refcisiry  Ufllces,  object  of 

and  where  established 2158 

are  kept  by  registrars,  their 

duties  and  liabilities 2159 

when  must  be  kept  open. . .     2160 
what      books      tegistrars 

must  keep 2161 

addresses  of    hypothecary 

creditors  kept  by 2161a 

who  must  give  their    ad- 
dresses to 2161& 

how  the^'  are  entered 2161c 

how    seizures  are  entered 

by 2161(f  to  2161^ 

how  sales    for    taxes    are 

entered  by 2161t  to  2161/ 

the  registers  may  be  divided 

and  kept  in  several  parts. .     2162 

for  cities  of    Quel)ec    and 

Montreal 2163 

Governor  in  Council   may 

alter  form  of  books 2164 

of  official  plans  and  books 

of  reference 2166,  2167 

lands  ma}"  be  described  ac- 
cording to 2168 

Organization  of,  location 
of.  nv/r  RS.Q.  5651  et  seq. 
Organization  of,  archives 
in  registry  offices  of  certain 
former  counties.  Vide 
H.  S.  Q.  5656  et  seq. 
Orgafiization  of,  registrar 
after  the  change.  Vide 
R.  S;  Q.  5660. 

Organization  of,  prepara- 
tion of  official  plans  and 
books  of  reference.  Vide 
R  S.  Q.  5661  et  seq. 
Organization  oj,  acquisi- 
tion of  registers.  Vide 
R.  S.  Q.  6680. 
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Registry  OflSces.—  arts. 

Orpanizaffon  of,  renewal  of 
registers.  ru/«  R.S.Q.  6681. 
Organization  of^  remission 
of  registers.  Vuh  B.  S.  Q. 
5682. 

Organization  of,  duties  of 
registrars.  Vicle  R.  S.  Q. 
Smi  et  seq. 

Organization  of,  oaths  to 
be  taken  by  registrars.  Vide 
R  S.  Q.  5m. 

Oraanization  ot\  security 
to  be  furnished  bv  Regis- 
trars. Vldt  R.  S.  <5.  5689  et 
seq. 

Organization  of.  Regis- 
trar's fees.  Vide  R.  S.  Q. 
5699  et  seq. 

Organization  of.  Inspector 
of  Registry  Offices.  Vide 
R.  S.  Q.  5697  et  seq. 

Relationship,  proximity  of, 
how  determined 615  et  seq. 

Release,     of      obligations, 

either  express  or  tacit 1181 

not  presumed  from  sur- 
render of  pledge 1182 

surrender  of  original  title 
of  an  obligation  to  one  of 
joint  and  several   debtors 

avails  co-debtors 1183 

express  release  in  favor  of 
one  of  joint  and  several 
debtors  does  not  discharge 

others 1184 

etfcQt  of,  as  between  debt- 
ors and  sureties  1185 

consideration  given  by 
surety  for  his  release  is  not 
imputed  in  discharge  of 
principal  debtor 1186 

Relief,  of  minors  for  lesion  : 
Vidr  Lesion 1001  et  seq. 

ReltgionsProfession :  Vide 
Pbofjsssion 70  et  seq. 

Removal,  right  of  nomina- 
tion to  an  office  carries  that 

of 17§17 

Of  Tutors,  (causes  for 284,  285 

**        advice  of  family 
council  requisite  for. 286 


Removal. —  arts. 

Of   Tutors,    requisites    in 

judgment  ordering 287 

Of  interdiction,  when  and 

how  effected 336 

Of  Interdiction,  for  drunk- 
enness,   after    one    years 

sobriety 33(^n. 

Of   Teat  anient  ary  Ewecut- 

OTS,  when  and  how  effected      917 

Renewal,  of  lease  by  tacit 
reconduction:   Vide  Tacit 

Renewal 16(J8  et  seq. 

of  registration 2131,  2172, 2173 

Renewal  Deed,  when  hold- 
er   in    hypothecary  action 

may  furnish  for  rents 2061 

debtor  of  emphyteutic  dues 

must  furnish 2219 

new  holder  of  immoveables, 
in  cases  where  ten  years, 
prescription  applies,  must 
furnish 2257 

Rent,  and  arrears  of,  are 
included  in    the    class    of 

civil  fruits 449 

discharges  for  more  than 
one  year's  rent  in  ant  icipa- 

tion  must  be  registered 2129 

is  prescribed  by  five  years    2250 

privilege  of  lessor  for 2005 

Vide  Lessor,  Lessee. 
Alienation    for,    in     per- 
petuity,  is    equivalent    to 

sale 1593 

Alienation  for,  how  rent 

may  be  payable 1594 

Alienation  for,  obligation 

to  pay  is  a  personal  liability    1595 

Rents.  Constituted,  sale  and 
transfer  of.  Vide  R.  S.  Q. 
5610  et  seq. 

Constituted,  capital  of  un- 
redeemed constituted  cre- 
ated   before    the    Code  is 

immoveable  by  law 382 

CmistitiLted,  and  all  other 
perpetual  or  life  rents  are 

moveable 388 

Constituted,  what  are 1787 

Constituted,  may  be  made 

by  gift  or  will 1788 

28 
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Rents.—  AKT8. 
Constituted,  either  in  per- 
petuity or  for  a  term 1789 

Constituted ,  for  what  term 
may  be  made  when  effect- 
ing real  estate 389 

Constituted,  may  stipulate 
that  they  be  not  redeem- 
able for  thirty  years 900 

Constituted,  when  redeem- 
able at  option  of  debtor. .  .391,  392 
Constituted,   when  capital 

may  be  demanded 1799 

Constituted,     prescription 

of 1791,2248,2250 

Constituted,  effect  of  sale 

of  property  charged  with  .      1792 

Lije :  Vide  Life  Rknts, 

Rents,  Issues  and  Profits : 
Vide  Fruits. 

Renunciation,      of      Com- 
munity :   Vide  Commtjnity 

1338  et  seq. 
of  Prescription  :   Vide  Prk- 

8CRIPTION 2184  et  seq.  2229 

of  Successions :  Vide  Suc- 
cessions   051  et  seq. 

Repairs,  liability  of  usufruc- 
tuary for 408 

lesser  and  greater,  what  are 

the 469 

dowager's  liability  for 1459 

in  lease  and  hire,  liability 

of  lessor  for 1013 

when    lessee    must    suffer 

them  to  be  made 1634 

when  lessee  must  make 
them 1638 

Replacement,  as   between 
consorts  in  community .  1305,  1306 

Representation,  Tn  succes- 
sions, definition  of 619 

takes  place  without  limit 

in  the  direct  line  descending    620 

does  not  take  place  in  favor 

of  ascendants 621 

when  admitted  in  collateral 

line  622 

is    effected    according     to 

roots 623 

•only  takes  place  of  those 
who  are  naturally  or  civilly 


Representation.—  akts. 

dead.  A  person  may  repre- 
sent him  whose  succession 
he  has  renounced '  624 

Representations,  and  con- 
cealments   in    Insurance : 

Vide  Insurance 

2485  et  seq.  2503,  2570 

RepresentatiTes,  the  word 
"  person  "  extends  to  heirs 
and 17  §11 

Reprisals,  between  consorts 
on  dissolution  of  com- 
munity  1357  et  seq. 

Requisites,  in  contracUi : 
Vide  Conditions. 

Rescission,  Of  Gifts  :    Vide 

Gifts,  revocation  of 811  et  seq 

Of  Contracts,  made  in  fraud 
of  creditors:  Vide  Credi- 
tors  1032  et  seq. 

Of  Sale,  for  latent  defects  : 

Vide  Dissolution 1525  et  seq. 

Of  Lease  :     Vide  Lessor, 

Lessee 1624, 1641,  1656,  1662. 

Of  Contracts  for  construc- 
tion of  a  building 1601 

In  matters  of  partition 

751  et  seq. 

Residence,  of  wife  is  with 

her  husband 175 

as  regards  notice  of  protest    2328 
Fic/eNoN -Resident 29 

Res  Judicata,  is  a  presump- 
tion ^uWs  et  dejure 1241 

transaction  has  the  author- 
ity of 4     1920 

Resolution,  of  sale — 1538  et  seq. 

Respectfkil  Requisitions, 
to  the  father  and  mother 
before  marriage  abolished.       123 

Respondentia :  Vide  Loan 
upon  bottomry  and  res- 
pondentia  2604  et  seq. 

Responsibility,  for  damages 
caused  by  a  person's  act  or 

neglect 1063 

for  those  caused  by  persons 

under  his  control 1054 

for  those  caused  by  animals 
or  buildings  owned  by 
him 1055 
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Keaponsibllity.—  arts. 

when  right  to  damages 
ceases  as  regards  the 
injured  person's  heirs 1066 

Restitution,  when  buyer  has 
aright  to  claim  from  the 

seller 1611 

of  materials  used,  without 
proprietor's  consent,  to 
make  a  thing  of  a  different 
description 440 

Restore,  he  who  receives 
what  is  not  due  to  him  is 
bound  to...  1047 

Retention,   right   of    upon 
moveables  on  which  posses- 
sor has  made  improvements     441 
upon   immoveables    under 

similar  circumstances 419 

co-heir's  right  of  for  im- 
provements on  immove- 
ables returned  in  kind 732 

right  of  institute  to 966 

right  df  in  pledge 1966 

creditors  having  a  right  of.    2001 

Retroactive  Effect,  code 
does  not  apply  to  past  trans- 
actions when  it  would  have 

a 2613 

judgment  of  separation  as 
to  property  between  con- 
sorts has 1314 

RetumSfby  consorts  or  their 
heirs  into  the  mass  of  the 

community    1336,  1366 

In  «fMrce6«ion«,  what  heirs 

must  return  into  mass 712 

In  suceessionSf  obligation 
ceases  on  renouncing  suc- 
cession       713 

In  tmccessions,  donee,  not 
an  heir  at  time  of  gift,  is 

still  bound  to  return 714 

In  mbccessions,  effect  of 
gift's  to  son  of  a  person  en- 
titled to  succeed 716 

In    svcceasiana,    what     a 

frandson  is  bound  to  return     716 
71  8uece8sion8t  gifts  made 
during  marriige  to  donee 
or    his    wife,  when    they 
must  be  returned 717 


Hetnms. —  arts. 

In  successions,  are  made 
only   to  the  succession  of 

the  donor  or  testator 718 

In  successixms.  disburse- 
ments for  establishment  of 
heir    or    payment    of    his 

debts  must  be  returned 719 

In   successions,  what    ex 
penses  are  not  subject  to. 720,  722 
In  successions,   only    due 

from  co-heir  to  co-heir 723 

In  stu*cessions,hGw  effected     724 
In  successions,  of  moveable 

Property 725 
n  successions,  of  money . .      726 
"              of  immove- 
ables     727  to  729 

In  successions,  responsi- 
bility of  donee  for  deterior- 
ations        730 

In  successions ^  and  for 
hypothecs  and  incum- 
brances . ' 731 

l7i    successions,    right    of 
retention  for  ameliorations      732 
In    successions,    at    what 
time  value  is  estimated  .  .783,  734 
In    dmve7\    what   benefits 
child  is  bound  to  return . . .     1408 

Re-unlon,  of  consorts  :  Vid^ 
Reconciliation. 

Revendicatlon,  unpaid  ven- 
dor has  a  right  of  1998 

is  subject  to  four  condi- 
tions       1999 

Revocation,  Of  gifts,  when 

creditors  may  obtain    803 

Of  gifts,  when  liable  to  be 
revoked  after  acceptance..      311 
Of  gifts,  subsequent  birth 
of  children  to  donor,  not  a 

ground  of 812 

Of  gifts,  when  express  stip- 
ulation is  requisite 816 

Of  icUls,  how  testator  must 

effect 892 

Of  trills,  when  it  may  be 

demanded 893 

Of  wills,  effect  of  subse- 
quent wills  as  regards 

894,895,896 
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Of  tcUls.  alienation  of  thing 

bequeathed  efiectd 807 

0/  wills,  except  b^  gift*  in 
contiaet  of  mamage,  tes- 
tator cannot  renounce  liis' 

right  of 808 

0/    TnandcUe,    terminates 

mandate 1736 

Of     mandate  t     mandator 

may  at  any  time  effect 1756 

0/  mandate,  appointment 

01  new  mandatai7  effects . .    1757 

Of  mandate,  notice  of  i» 

requisite 1758 

Right  oi*  Accession  :  Vide 
Accession    and    Owner- 

Right   ot  Petition:    Viile 

Petition  of  right 2211 

Risht     of     Redemption : 

Vide  Redemption   right 

OF. 

Right  of  Way  :  Vide 
Way 540  et  seq. 

Rights,  of  the  Crown  and  of 
third  parties),  when  affect- 
ed by  Acts  of  the  Legis- 
lature           0 

civil   are    enjoyed    by   all 

British  subjects 18 

civil,  how  they  are  lost  and 
restored ;        Vide      Civil 

Death 30  et  seq. 

Vide  Civil  death,  Pro- 
fessions Religious. 
of  ownership,  donor  must 

divest  himself  of 777 

of  succession,  what  seller 
of  is  bound  to  warrant, etc.; 

Vid^  Sale 1570  et  seq. 

litigious:    Vide   Litigious 

rights 1582  et  seq. 

of  retention :  Vide  Reten- 


tion. 


Rights.— 

seigniorial :    Vide   SEieNi- 

ORIAL  RIGHTS. 

of    Riparian     proprietors : 

Vide     Alluvion,    Sbrvi- 

tudks. 

of    action,   sale  of:    Vide 

Sals. 

Risk,  in  insurance:  Vide 
Insurance. 

of  a  thing  before  deliverv, 
rules  regarding  . . .  1026, 1063, 106i 
of  fire,  in  lease  and  hire.  1629, 1031 
in  contract  of  loan,  of  thing 

lent .  17116 

in  partnership,  of  thing  the 
enioymeut  only  of   wnioh 
belonfls  to  the  partnership.    1846 
Vide  Prbbkrvation. 

Rivers,  navigable  and  float- 
able are  Crown  depend- 
encies        400 

alluvion  produced  belong  to 
owner  of  adjacent  land!: . .      420 
Vide  Alluvion,  Owner- 
ship. 

Roads,  maintained  by  the 
state  are  Crown  depend- 
encies    400 

things  found  on,  rules  regu- 
lating ownership  of G03 

Roll :  Vide  List. 

Roots,  of  trees,   extending 
upon  neighbour's  property.     529 
where  representation  is  ad- 
mitted, partition  is  effected 
according  to 623 

Ruins,  of  a  building,  respon- 
sibility of  owners  for  oam- 
ages  caused  by 1055 

Rural    Kstat'ee,   rules   ap- 
plicable to  lease  and  hire  of .    1657 
rules  particular  to  lease  and 
hire  of   farms  and.     Vide 
Lease  and  hire 1046  et  seq. 


s. 


Vide 


Safe  Keeping: 

servation.  Risk. 
Sailors :   Vide  Seamen. 
Salary  :    Vide  Wa(;k8. 


Pre- 


Sale,  definition  of  contract 

of 1472 

geueral  rules  governing ....    147S 
of    .xnoveable     things,    by 
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j9*to.—  ARTS. 

weight,  uumber  or  meds- 

ure 1474 

on   trial,   presumed   made 
under  a  suspensive  condi- 

simple     promise     of,     not 

equivalent  to 1476 

accompanied  by  the  giving 

of  earnest 1477 

promise  of.  with  tradition 
and    actual   possession,   is 

equivalent  to 1478 

expenses    of     title    deed, 

borne  by  buyer 1479 

eCTectof  on  rights  of  third 

parties 1480 

of  intoxicants  by  tavern 
keepers,  right  of  action  for 

price  of 1481 

capacity  to  enter  into  con- 
tract of 1482 

husband  and  wife  cannot. .  1483 
tutors,  curators,  agents, 
administrators,  trustees 
and  certain  public  officers 
cannot  buy  certain  prop- 
erty      1484 

of  litigious  rights,  who  can- 
not buy:    Vide  LiTioious 

Rights 1485 

what  things  may  be  the  ob- 

jectof        1486 

of  a  thing  not  belonging  to 

seller,  is  null 1487 

but  is  valid  if  it  be  a  com- 
mercial matter  and  the 
seller  afterwards  becomes 

owner  of  the  thing 1488 

of  property  lost  or  stolen 
bought  at  a  fair  or  market .     1489 
or  sold  under  authority  of 

law 1490 

expenses  of  delivery  are  at 

the  charge  of  seller 1495 

obligations  of  seller  :  Vule 
Seller,  Warranty,  De- 
livery   1491  et  seq. 

obligations  of  buyer  :  Vide 
Buyer  purchaser,  Dis- 
solution, Interest,  Pay- 
ment   1532  et  seq. 


Sale.—  ARTS. 
dissoiutioD  of:    Vide  Dis- 
solution,    Lesion,     Re- 
demption   1545  et  seq. 

by  licitation  :  Vide  Licita- 

TiON... 1562,1503 

by  auction :  Vide  Auction  . 

1564  et  seq. 

of  registered  vessels 

1569,  2859  et  seq. 
Of  constituted  rents,-  Vids 
K.  S.  Q.  5610  et  seq. 
Of  certain  propej'ty  belon-g- 
ing  to  minors  and  other 
incapable  persona,  how  ef- 
fected     351a 

Of  certain  prO}  et^y  belong- 
ing to  minors  and  otJier 
incapable  persons,  im- 
moveables and  shares 351b 

Of  debts  and  rights  of  ac- 
tion, how  perfected 1570 

0/  debts  and  rights  of  ac- 
tion, when  buyer's  posses- 
sion   is   available    against 

third  partit'S 1571 

Of  debts  and  rights  of  ac- 
tion, when  debtor  has  no 
domicile  in  the  province, 
advertising     is     sufficient 

notice  of  transfer 1571rt,  15716 

Of  debts  and  rights  of  ac- 
tion, how  signification  may 
be  made  when  a  whole  class 
of  rents  or  debts  are  sold  , .  1571c 
Of  debts  and  rights  of  ac- 
tion, effect  of  payment  by 
debtor  lo  the  seller  before 

signifloatiou  of  act 1572 

special  rules  as  to  checks, 

notes,  bills,  shares,  etc 1573 

of  a  debt  includes  its  acces- 
sories  1499,1574 

but  arrears  of  interest  are 

not  included 1575 

of  a  debt,  implies  warranty 

of  existence  of  debt 1576 

effect  of  a  warranty  of  solv- 
ency of  debtor 1577 

Of  successions,    warranty 

of  seller 1579 

Of  successions,  seller  must 
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Sale.—  ARTS, 

reimburse  what  he  may 
have  received  of  the   Bac- 

cession 1580 

Of  succeseions,  obligations 

of  buyer 1681 

Of  litigious  rights:    Vide 

Litigious  Rights 1582  et  seq. 

Forced,  when  and  how  af- 
fected      1585 

Forced,  remedy  of  buyer  in 

case  of  eviction 1586,  1687 

Forced,  of  immoveables  for 
purpo8e<«  of  public  utility 
Viae  R.  S.  Q.  5754a  et  seq. 
(54  V.  c.  H8) 1588  et  seq. 

Sal  t,  stores  for :  Vide  Storks.532  §  4 

Salvage,  finder  of  things  on 
sea  or  on  sea-shore  has  a 

claim  for 689 

loss  by,  insurers  are  re- 
sponsible for 2628 

Sehoolmasters,  are  re- 
sponsible     for      damages 

caused  by  their  pupils 1054 

claims  of  for  tuition,  &c., 
prescribed  by  two  years 2261 

Sea,  things  which  ate    the 
produce  of,  belong  to  finder      588 
things  found  at  sea   con- 
tinue to  belong  to  original 
owner 580 

Seamen,  master  has  author- 
ity over 2401 

special  duties  of    masters 

with  respect  to 2404 

wages    of,    not    exceeding 

920D,  how  recovered 2405 

prescription  of  runs  only 
after  expiration  of  voy- 
age     2406 

wills  of,  special  provisions 
concerning 840 

Second  Marriaipe,  cannot 
be  contracted  before  dis- 
solution of  the  first 118 

prohibition  respecting 

gifts  by  future  consorts  in 
case  of,  no  longer  exiHts.  . .      764 

Security  for  Costs,  to  be 
furnished  by  registrars. 
Vide  R.  S.  Q.  5680  et  seq. 


ARTS. 

Seduction,  or  lying-in  ex- 
penses prescribed  by  two 
years 2261 

Seigniorial  Rlflrhts,  com- 
muution  of,  Vide  R.  S.  Q. 
5505  et  seq. 

Seii^niories,  re-entry  upon 
abandoned  lands  in.  Vide 
R.  S.  Q.  5607  et  seq. 

Seizin,  of  heirs,  takes  effect 

by  operation  of  law. 607 

of  legatees,  how  it  takes 

place 801 

of  trustees 061b 

Seizure,  payments  made  to 
the  pr^udice  of  a  seiEure, 
are  not    valid    as  against 

seizing  creditor 1147 

alimentary  debts  not  liable 
to  seizure  are  not  subject 

to  compensation 1100 

immoveables  under,  how 
effected  by  registration 2001 

Seller,  principal  obli«itions 
of  are  delivery  and  war- 
ranty      1401 

what  constitutes  delivery  .     1482 
when  obligation  to  deliver 

is  satisfied 1403 

delivery      of      incorporeal 

things,  how  effected 1494 

expenses  of  delivery  are  at 

charge  of 1406 

is  not  obliged  to  deliver  if 
buyer  do  not  pay  price  un- 
less a  term  has  been  granted  1496 
nor  even  then  If,  since  the 
sale,  buyer  has  become  in- 
solvent       1407 

in    what   condition    thing 

must  be  delivered 1498 

must  deliver  accessories  of 

thing  sold 1409 

is    bound    to    deliver   full 

quantity  sold 1600 

effects  of  delivering  more 

or  less 1600  et  seq. 

is  obliged  in  favor  of  the 
buyer  to  legal  or  conven- 
tional warranty :  Vide 
Warranty ....1600  et  seq. 
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Seller.—  arts. 
privilege   of,  upon    move- 
ables sold 1998  ct  seq. 

privilege  of,  upon  immove- 
ables sold 2009  §  9,  2014 

Separation  of  Debts,  con- 
sorts may  modify  legal  com- 
munity by  stipula^g  that 
they  shall  be  separately 
liable  for  their  debts  con- 
tracted before  marriage . .  IH84  §  3 
effect  of  clause  by  which 
consorts  stipulate  that 
the^    will    separately   pay 

their  personal  debts 1396 

when  consort  brings  a  de- 
terminate object  into  the 
community,  there  is  a  tacit 
agreement  that  it  is  unen- 
cumbered       1397 

does  not  prevent  interest 
and  arrears  accrued  since 
the  marriage  being  charge- 
able to  community 1398 

effect  of  community  being 
sued  for  debts  of  one  of  the 
consorts 1399 

Separation  of  Property, 
In  stwceAsiofiS.  when  cre- 
ditors can  obtain 743,  744 

preference  of  creditors..  1990,  2106 
In  legacies,   when    credit- 
ors can  obtain 879 

preference  of  creditors..  1990,  2106 
In  mibsfifitfions^  when  in- 
stitute   or   his    heirs    can 
obtain 966 

S reference  of  creditors..  1990,  2106 
Utween  conaorfs^  commu- 
nity is  dissolved  by 1310 

can  only  be  obtained  judi- 
cially, when 1311 

has  no  effect  until  execut- 
ed       1312 

judgment  of,  must  be  in- 
scribed       1313 

it  has  a  retroactive  effect. .     1314 
wife    may    accept    or    re- 
nounce comnmnity 1314a 

renunciation  must  be  re- 
gistered     13146 

reprises  of  wife  1314r 


Separation  of  Property.—  akts. 
payment  of  the  amount  of 

the  wife's  rights 1314« 

by  whom  it  can  be  de- 
manded       1315 

creditors  of  husband  may 

oppose  it 1316 

wife  who  has  obtained, 
must  contribute  to  house- 
hold expenses 1317 

effect  of  on  wite's  control 

of  her  property 1318 

liability  of  husband  for 
failure  to  replace  price  of 

immoveables  alienated 1319 

I     effected  by  separation  from 
1     bed  and  boara,  may  be  re- 
established by  consent  of 

j     parties 208, 1320 

I     when  it  resumes  effect  from 

day  of  marriage 1321 

Between  consorts,  dissolu- 
tion of  community  effected 
b^',   does  not  give  rise  to 

righ ts  of  sur  V i  vorsh  ip 1 322 

Between  consorts,  stipulat- 
ed in  marriage  contracts- 
effects  of  as  to  administra- 
tion of  property  by  wife ....    1422 
Between  consorts,  expenses 

of  marriage,  how  borne 142S 

Bet  ween  consorts  wife  can- 
not alienate  her  immove- 
ables without  husband's 
consent  or  judicial  authori- 
zation        1424 

Between     consorts^      hus- 
band's    responsibility    for 
fruits  of  wife's  property ....     1425 
VUle  Wife  separate  as 
TO  Property. 
Separation  from  bed  an<] 
Board,  cannot  be  based  on 
mutual  consent  of  parties.      186 
husband  may  demand,  on 
ground  of  wife's  adultery .        187 
aud  wife,  if  husband  keep 
his  concuoine  in  their  com- 
mon habitation 188 

consorts  may  respectively 
demand  it  for  outrage,  ill- 
usage  or  grievous  insult.. . .      189 
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Separation  fk*oi]i  Bed         arts. 
and  Board.— 

siiflflcieney  of  these  causes 

it>  left  to  Court 190 

wife  niav  also  deiuatid  it,  if 
huabanif  refuses  to  receive 

and  maintain  her 191 

wife  must  petition  for  leave 

to  sue 194 

judge  may  allow  wife  to 
reside  apart  from  her  hus- 
band during  suit 195,  201 

is  extinguished  by  recon- 
ciliation     *    191 

but  fresh  causes  give  rise 

to  new  action 197 

if  action  dismissed,  parties 
nmst  again  live  together. . .       198 
Court  may  suspend  judg- 
ment in  certain  CHses 190 

provisional  care  of  children      200 
wife  may  demand  aliment- 
ary pension 202 

effect  of  wife  having  place 
of    residence    assigned    to 

her 203 

right  of  wife  to  attach 
moveable  effects  of  com- 
munity       204 

obligations  contracted  by 
husband  alfeciing  the  com- 
munity and  alienations  of 
immoveables  are  null  after 
wife  has  l)een  granted  leave 

to  sue  for 205 

does  not  dissolve  marriage 

tie 206 

wife  can  choose    her  owji 

domicile 207 

carries  with   it  separation 

as  to  property 208,   1320 

husband  must  make  inven- 
tory       209 

wife  can  administer  her 
property,  but  husband  or 
judge  '  must  authorize 
alienation  of  her  immove- 
ables       210 

party  against  whom  it  is 
declared,  loses  all  advant- 
ages granted  by  the  other 
party 211 


Separation  fVoni  Bed  arts* 

and  Board. 

the  party  who  obtains  it, 
retains  all  adrantagen 
granted  by  the  other  par- 
ty       212 

each  may  demand  alimen- 
tary pension,  when  re- 
quisite  , 213 

custody   of   children— liow 

arranged 214.215 

rights  of  children,  how  af- 
fected by 216 

re-union  of  consorts   puts 

an  end  to 217 

Sequestration,    is      either 
conventional  or  judicial.     .     1817 
Convent ioTMl,  what  is  and 

obligation  of  depositary 1818 

Conventional y  is  not  es- 
sentially gratuitous  and  is 
subject  to  rules  applicable 

to  simple  depasit 1819 

Conventional^  moveables 
and   immoveables  may  be 

the  subject  of 1830 

Conventional^  how  the  se- 
questrator cau  be  dis- 
charged       1821 

Conventional,  rules  gov- 
erning, when  not  gratui- 
tous      1^^ 

Judicial^  what  may  be  the 
object  of  and  when  Court  or 

judge  may  order  it 1823 

Judicial,  in  cases  of  usu- 
fruct and  substitution 1824 

Judicial,  obligations  of  se- 
questrator    1825,    1827 

Judicial,  must  cause  per- 
ishable things  to  be  sold . . .  1825a 
Judicial,   must    give    out 

lease  by  auction 182Sb 

Judicial,  thing  sequestrat- 
ed   may  not  be   leased  to 

either  of  the  parties 1^CS6 

Judicial,  expenditure  must 

be  authorized 1826a 

Judicial,  how  the  seques- 
trator can  be  discharged. . . 

1827a,  1828 


^^A 
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ARTS. 

Servants,  domicile  of,  is  at 
the  residence  of  those  for 
whom  they  serve  op  work 
if  they  reside  in  the  same 

house 94 

of  notaries  cannot  witness 

authentic  wills 844 

services  of,  may  h  •  leased 

or  hired 1666 

can  only  he  hired  for  a 
limited  period  or  for  a  de- 
terminate undertaking leffl 

how  engagement  termin- 
ates      1668 

in  action  for  wages  by,  mas- 
ter may  tender  nis  oath  in 

certain  matters 1669 

general  rules  governing  the 

hire  of 1670 

prescription  of  wages 

2261  §  3,  2262  §  3 
privilege,  for   wages  upon 
moveable  property. .  IGW  g  9,  2006 
privilege   for   wages  upon 

immoveables 2009  §  9 

wages  of  are  exempt  from 

registration 2(i84 

duties  of.  Vide  R.  S.  Q. 
5614  et  seq. 

Servitudes,     definition     of 

real 499 

arise  from  natural  position 
of  property,  from  law  or  act 

of  man . . .'. 500 

Arising  from  situation  of 
property.— How  of  water  . .      501 

springs 502 

running     streams.      Virfe 

R.  S.  Q.  5535 5a3 

boundaries  between  con- 
tiguous lands 504 

fences  and  separations 505 

Established  by  /cr?r,    their 

object 506 

Established  by  law,  pul;^lic 
utility,     such      as     t  o  w  - 

paths 507 

Established  by  late,  obliga- 
tions of  proprietors  regard- 
ing     508,509 

Established    by  law,  divi- 


Servita<1e8.—  arts. 

sion- walls  and  ditches  and 

clearances 510  to  531 

Established  by  lau\  dis- 
tance and  intermediate 
works  required  for  certain 

structures 532 

Established  bylan\  of  view 
on  the  property  of  a  neigh- 
bour   633  to  588 

Established  by  latr,  of  the 

eaves  of  roofs 589 

Esiablistied.  by  law,  of  the 

right  of  way 540  to  544 

Established  by  act  of  man, 

how  constituted  . . .  .* 545 

Established  by  act  of  man, 
are  either  urban  or  rural. . .      546 
Established  by  act  of  man, 
coniinuouH   or  di>- continu- 
ous       547 

Establifthed  by  act  of  man, 
apparent  or  uuapparent.  . .      548 
Established  by  act  of  man, 

title  requisite  for 549 

Established  by  act  of  man, 

must  be  registered 2116a 

Established  by  act  of  man. 
want  of,  can  only  be  sup- 
plied by  an  act  of  recog- 
nition from  prnprietor 550 

Established  by  act  of  man, 
destination  made  by  pro- 
prietor is  equivalent  to  a 

title 551 

Established  by  act  of  man, 
granting  a  servitude,  in- 
volves the  grant  of  what 
is  requisite  for  iis  exer- 
cise       552 

Established  by  act  of  man, 
rights  of  the  proprietor  of 
the  land  to  which  the  ser- 
vitude is  due  and  obligations 
of   the  proprietor    of    the 

servient  land 553  to  558 

when  they  cease 559,  661 

when  they  revive 560 

non-user  for  30  years  ex- 
tinguishes   " 562 

when  the  30  years  com- 
mence to  run 563 
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manner  of  exercising,  may 

be  prescribed 564 

effect  of  ownership  by  un- 
divided shares  on  prescrip- 
tion        565 

and  of  minority  of  one  of 

the  co-proprietors 566 

Set  Off :  Vide  Gompenmation. 

Shall,  the  word  is  to  be 
construed  as  imperative. . .        15 

Shares,  in  successions,  how 

formed 609,  703  to  705 

in     successions,     co-parti- 

tioners  may  object  to 706 

unequal,  may  be  ilssigned 
to   consorts    in     marriage 

contracts 1406 

of  joint  stock  companies, 

transfer  of 1573 

Huits  relating  to  calls  on  : 

Sre  cases  noted  at 188U 

in  joint  stock  companies, 
belonging  to  minors,  how 
sold a51a 

Sheriff,  cannot  buy  litigious 
rights  falling  witnin  juris- 
diction of  Court  in  which 
he  exercises  his  functions. .     14&5 
liability  to  imprisonment  2272  §  2 

Ships,  are  moveable 385 

transfer   of :      Vide    Mkk- 

t  HANT  Shipping 2:^9  et  seq 

Shrubs :  Vide  Treks 528  et  seq  ' 

Signal  nro,  how  party  or  his 

heirs  must  deny  his* 122^3 

how  proof  is  then  made  of 

it  1224 

of  maker  of  promissory 
notes,  is  requisite  2344 

Signification,  of  transfer  of 
debts 1571a  to  1571c 

Singular  Number,  may  ex- 
tend to  more  than  one  ]>er- 
son  or  thing 17  §  10 

Sisters  and  Brothers,  mar- 
riage is  prohibited  bet.veen, 
whether  legitimate  or 
natural,  and  between  those 
connected  in  same  degrees 

by  alliance 125 

vide  Brothkrs  in  Law. 


ART& 

SIaiid«^r :  Vide  Libel. 

Soil :  Vide  Land. 

Soldiers,  how  wills  of  may 
bemade 810 

Sole  Corporationa :  Vide 
Corporations  Solb. 

Soleni  ni  zation,  0/  tnoi'riage^ 
must  be  open  and    by    a 

competent  oflicer 128 

Of  nuirridge^  who  are  com- 
petent officers 129 

SoTereign,  the,  means  the 

King  or  Queen,  etc 17  §  1 

(pound  sterling)  is  equiv- 
alent to  t4.B6i  or  £1.4.4  cur- 
rency  17  §20 

Spiritual  Adviser,  gifts 
made  in  favor  of,  are  valid.      769 

Spring,  of  water,  he  who  has 
one  on  hin  land  may  use  and 
dispose  of  it  as  he  pleases . .      502 

Stables,  near  common  wall 
or  wall  belonging  to  a 
neighbour 532  §  4 

St<airs.how  made  when  differ- 
ent stories  of  a  house  be- 
long to  diffcrentproprietors      521 

Statement,  a  deed  of  ^ift 
need  not  be  accompanied 

by 786 

when  an  appreciatory  is 
required  of  wife's  property 

in  marriage  contract 1418 

establishing  increased  value 
of  property  for  privilege  of 
builders 2013 

Status,  of  children :  Vide 
Acts  of  Civil  Status, 
Filiation. 

Statutes,  imperial  and  pro- 
vincial, definition  of :  Vide 
Laws 17§2 

Stores,  for  salt  or  other  cor- 
rosive substances,  near  a 
common  wall  or  wall  l)e- 
longing  to  a  neighbour, 
how  built 532  §4 

Stray  Property,  ownership 
of ^,594 

Streams,  owners  of  land 
bordering      on       running 
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Streams. —  arts. 

streams,  not  forming  part 
of  public  domains,  may 
make  use  of,  Vide  R.  S.  Q. 
5535 603 

Siil:tl®<*t :  Vide  British  Sub- 
ject. 

Sub-Liease,  lessee  has  a  right 
to  in  Che  absence  of  a  stipu- 
lation to  the  contrary 1638 

but  he  who  cultivates  land 

on  shares  cannot 1643 

Sob-lessee,  liability  towards 

principal  lessor 1630 

privilege  of  principal  lessor 

on  effects  of 1621 

Subrogate  To  tor,  in  every 
tutorship  there  must  be  a.      267 

principal  duties  of 267,  268 

causes  of  exemption,  exclu- 
sion and  removal  of 271 

Snbrosation,  is  either  legal 

or  conventional 1154 

definitim  of   conventional 
and  when  it  takes  place  . . .     1155 
legal   takes  place    by    the 
sole  operation  of  law  and 

when 1156 

takes  effect  against  sureties 
as  well  as  principal  debt- 
ors     1157 

persons  obtaining  subro- 
gation in  the  rights  of  a 
principal  creditor  may  ex- 
ercise his  rights  of  prefer- 
ence       1986 

in  favor  of  heir  or  univer- 
sal legatee  who  pays  hypo- 
thecary debts 740 

and  of  particular  legatee. . .      741 
in  favor  of  a  codebt>or  who 

pays  in  full 1118 

in  favor  of  surety  who  pays 

the  debt 1060,1851 

in  favor  of  insurer  who 
pays  a  loss 2584 

Subsequent  Parchasers, 
prescription    in    favor    of 

22U6,  2251  et  seq. 

Substances,  corroHive,8tore8 
for,  near  common  wall, 
how  built 532  §  4 


arts. 
Substitntions,    are    either 

vulgar  or  fiduciary 02& 

fiduciary  includes  vulgar- 
meaning  of  the  term  cowr 
pendious  and  of  the  term 

8u bstitution  used  alone 026 

meaning  of  terms  institute 

and  substitute 027 

may  exist  although  the 
term  usufruct  be  used  to 
express  the    right  of    the 

institute 028 

how  they  may  be  created . .      020 
when revocal>le  and  when- 
irrevocable   and    how    ac- 
cepted       930^ 

what  may  be  the  subject  of     031 
can  only  extend  to  two  de- 
grees, exclusive  of  the  in- 
stitute  ....380,032 

rules  concerning  legacies  in 

general  govern 083 

on  whom  a  testator  may 

impose 034 

douor  cannot  subsequently 
create,  but  he  may  reserve 
the  right  to  deterniine  the 
proportion  in  which  the 
substitutes  shall  receive. . .  0!^5 
who  are  not  deemed  to  he 

included  in 036 

representation    does    not 

take  place  in 037 

registration  of  038,  2108 

against  whom  want  of  may 

be  invoked 030,042 

who  cannot  avail  them- 
selves of  want  of 040 

registration  takes  the  place 
of  inscription  and  when  it 
must  be  effected  and  where     041 
;vho  are  bound  to  effect  re- 

j[istration  of 042 

declarations  of  investment  ,im   ' 
of  moneys  belonging  to —      043 
institute    holds     as     pro- 
prietor       W4 

when  he    must    obtain    a 

curator  to 045 

must  make  an  inventory 
within  three  months  .     ...      046 
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AulMtl  to  ti  ons.  ARTS, 

powers  and  duties  of  ihe 

institute W7 

shares  in  joint  stock  com- 
panies belonging:  to,   how 

sold 351a 

in  case  of  sale  of  property 
subject  to,  he  must  invest 

Kroceeds 948 
e    may  hypothecate    the 

property 949 

eflfect  of  forced  sales  in  .   . .      960 
institute  cannot  compound 
as  to  ownership  of  property 
so  as  to  bind  the  suostitute      951 
f2;rantor  may  allow  aliena- 
tion of  property 952 

when    final    alienation    of 
property  may  t^ke  place. . .      953 
irile  of  institute  has  no  re- 
course against  property  for 

her  dower 954 

institute  may  be  compelled 

to  give  security 955 

substitute  may  dispose  of 

his  eventual  right 956 

if  he  dies  before  opening  of 
substitution,  he  does  not 
transmit      right     to     his 

heirs 957 

institute  is  bound  for  cer- 
tain repairs 958 

effect  of  judgments  against 

institute 950' 

instil ute  may  deliver  over 
property  before  opening  of 

substitution . .      660 

when  substitutions  open  . .      961  | 
how  substitute  takes  pro- 
per! y oua 

effect  of  a  pending  con- 
dition preventing  the  sub- 
stitution opening  on  death 

of  the  institute.. 96;^ 

alienation  of  substituted 
property  during  the  sub- 
stitution        963rt 

legatee  charged  as  trustee 
to  deliver  over  does  not  re- 
tain property  in  the  event 
of  the  lapse  of  the  ulterior 
disposition 964 


Snbetitnttons.—  arts* 

how  institute  delivers  over 

the  property 965 

effect  of  confusion  and 
right  of  institute  to  separ- 
ation of  property 996 

Vide      Prohibition       to 

A1LIBNATE. 

Successions,  definition  of . .      596 
are  either   abintestate    or 

testamentiury 597 

abintestate       are      either 

legitimate  or  irregular. 59H 

in  law  a  succession  forms 

bnt  one  inheritance 599 

duties  or  taxes,  Vide  refer- 
ences in  note  to 

Of  t fie  opening  of,  where  a 

succession  devolves  600 

Oj  the  opening  of,  they  de- 
volve by  natural  or    civil 

death..: 601,608 

Of  the  opening  of,  presump- 
tion of  survivorship  of  heirs 
in  case  ot  death  by  acci- 
dent  803,605 

of  the  seisin  of  heirs 606,  607 

qualiticis  requisite  to  in- 
herit  608to618 

Different  oi^ders  of,  degrees 
of  relationship  in  collateral 

ana  direct  lines 614  to  618 

of  representation,  what  it 
is  and  when  admitted.  619  to  024 
devolving  to  descendants. .  625 
devolving  to  asceudants.626  to 630 
of  collateral  successions.631  to  635 
of  irregular  8UCces8ion8.636  to  640 
Acceptance  of,  no  one    is 

bouud  to  accept 641 

Acceptance  of,  may  be  ac- 
cepted purely  and  simply 
or  under  benefit  of  invent- 
ory  642,  680  et  seq. 

A  ccepfance  of,  h  o  w  elfected 
by  married  wojnen,  mi- 
nors, Ac 643 

Acceptance  of,  effect  of 
reaches  back  to  day  succes- 
sion devolved , 644 

Acceptance  of,  may  be 
either  express  or  tacit 645 
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Svocesslon  s. — 


ARTS.    Socoeselons. 


ARTS. 


Acceptance  of\  what  are 
and  what  are  not  acta  of 

acceptance  M5  to  647 

Acceptance  of,  right  of 
heirb  of  the  person  to  whom 
a  8Ucoe«8i<m  has  devolved 

to  accept  or  reject 648 

Acceptance  of^  eflfect  of 
the  r  not  accepting  or  re- 
jecting       640 

Acceptance  of,  when  an  ac- 
ceptance may  be  impugned.  650 
Acceptance  ofy  how  letters 
of  ver i  fication  are  obtained.  650a 
Renunciation  of  a  person 
cannot  repiesent  him 
whose  succession    he    has 

renounced 624 

Renunciation  of  is  never 
presumed  and  is  effected  by 
notarial  act  or  judicial  de- 
claration        651 

Renu7iciation  o/,effect8  of  652, 653 
Retiunciation  of  no  one  can 
take  as  representative    of 
an  heir  who  has  renounced.      6o4 
Re7iunciation  of  creditors 
may  procure  rescission  of. .      655 
Renunciation  o/',  heir  may 

always  effect 656 

Renunciation     of     when 

heir  may  rrsu me  after 657 

Re7iunciation  of  of  living 
persons  only  valid  when  by 

marriage  contract 658 

Renunciatiwi  of  heir  who 
has  abstracted  or  concealed 

property  cannot  effect 659 

Benefit  of  inventoiry,  how 

obtained 660 

Benefit  of  inventory,  judg- 
ment granting  must  be  re- 
gistered        661 

Beivefit   of  'inventory,   en- 
tails  making  of  inventory.      662 
Benefit  of  invewtory,    and 
giving   of   security,  if  de- 
manded       663 

Benefit  of  inventory,  delays 
for  making  inventory  and 
deliberation 664 


Benefit  of  inventory,   per- 
ishable goods  may  be  sold .      665 
Benefit  of  inventory,  privi- 
lege of  heir  during  delavs . .      666 
Benefit  of  inventory,  heir 
may  demand  further  delay, 

if  sued  6fl7 

Benefit  of  inventory,  costs 

of  suit,  by  whom  borne 668 

Benefit  ot  inventory,  after 
expiry  ol  all  these  aelays, 
heir  may  still  become  bene- 
ficiary heir 660 

Benefit  of  inventory,  fraud 
or    concealment     involves 

forfeiture  of 670 

Benefit  of  inventory,  effects 

of  obtAining 671 

Benefit  of  inventory,  ad- 
ministration of  beneflciarv 

heir 672  to  676 

Benefit  of  inventory,  bene- 
ficiary heir  may  always  re- 
nounce        677 

Benefit  of  inventory,  and, 
by  consent,  render  an  amic- 
able account 678 

Benefit  of  inventory,  how 
beneficiary  heir  is  dis- 
charged and  effect  of 679,  680 

Benefit  of  inventory,  ex- 
penses of  seals  and  inven- 
tory   are  charged    to    the 

succession ...       681 

Benefit  of  inventory,  form 
of  account  he  must  ren- 
der       682 

Benefit  of  inventory.   Vide 
Heih  Benbficiary. 
Vacant,    when    they     are 

deemed  so 684 

Vacant,  curator  is  named 

to 685 

Vacant,  duties  of  curator.      688 
Vacant,   heir  and  legatee 
appearing  later,  may  cause 
the  curatorship  to  be  set 

aside 687 

Vitcant,  curators  adminis- 
ter and  account  in  the  same 
way  as  beneficiary  heirs  . . .      688 
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SncoefMlons.—  arts. 

PaHUicn   and    Returns : 
Vide  Partition,  Rbtcjrns. 

689  et  seq. 
Payment  of  debts  of,    bj 
whom  and  how  paid . .    73o  to  730 
Payment  of'  deots  o/,  pay- 
ment of  hypothecary  debt?. 

740  to  742 
Pay^nent  of  debts  of  rights 
of  creditors  to  separation 

of  property 743  to  746 

effect  of  partition  and    of 

the  warranty  of  shares  746  et  seq. 

rescission    in    matters    of 

partition 751  et  seq. 

sale  of  rights  of :  VideShlSR 

1579  et  seq. 

4Siifrerance,  acts  of,  cannot 
be  foundation  of  either  pos- 
session or  prescription 2196 

iSait«  at  Liaw,  security  must 
be  given  by  certain  persons 

in 5» 

may  be  brought  at  elected 

domicile Ho 

how  corporations  are  de- 
scribed in 357 

cannot  be  brought  against 
corporations  for  assault, 
bat  tery  or  other  violence . . .      365 

interrupt  prescription 

2224  to  2226 

Sunday,  is  a  holiday 17  §  14 

SnperHtrnetures,  in  com- 
mon walls,  regulations  con- 
cerning         515 

Supplement,  delivery  of  to 
the  plaintiff  in  action  of 
rescission  of  partition  ar- 
rests its  pn^gress 753 

of  price,  action  for. .    1501  et  seq. 

Suppletory  Oath :  Vide 
Oath  put  officially. .    1254  et  seq. 

Suppliers,  of  proTisions, 
have  a  privilege 2006 

Surety,  express  release 
granted  to  principal  debtor 
discharges  his  surety- 
effect  ofgranting  discharge 

to  surety 1185 

consideration      given      by 


Surety.—  arts. 

surety  for  his  release  is  not 
imputed    in   discharge    of 

principal  debtor 1186 

effect  of  confusion 1199 

is  only  bound  to  pay  on 
failure  of  debtor  to  do  so  1981, 1941 

for  public  ofBoers Iit54 

Viae  ScRBTTSHiP. 

Suretyatitp,  deflnition  of . . .     1929 
is  either  conventional,  legal 

or  judicial 1990 

can  only  be  for  the  fulfil- 
ment of  a  valid  obligation .     1981 
cannot   be    more    onerous 
than   principal   obligation, 

and  effect  of  it  being  so 1933  ^ 

may  take  place  withoutcon- 
sent  or  knowledge  of  prin- 
cipal debtor  1934 

is  not  presumed  but  must  ^ 

be  expressed 1935 

extends  to  accessories 1996 

given  for  lease,  does  not  ex- 
tend to  tacit  reconduction.    1611 
obligation    of,     passes    to 

heirs  of  surety 1987 

debtor    bounci  to    furnish 
sureties,    must   offer    one 
with  certain  qualifications.    1938 
how  solvency  of  surety  is 

estimated 1999 

effect   of  surety  beoominj? 

insolvent 1940 

Effect  of,  bettceen  creditor 
and  surety. 

surety  only  liable  on  default 
of  debtor'  who  must    pre- 
viously be  discussed  . . .  1981,  1941 
but  surety  mnst   demand 

discussion 1942 

and  must  indicate  property 

and  advance  money  for 1913 

effect  of  his  so  doing 1944 

when  several  persons  be- 
come sureties  for  same  debt 
each  is  bound  for  tiie  whole 

debt 1945 

but  may  require  creditor  to 

divide  his  action 1910 

effect  of  creditor  voluntar- 
ily dividing  his  action 1947 
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Suretyship.  arts. 

what     exceptions     surety 
maj  set  up  against  creditor    1058 
Effect   ofy  betipeen    debtor 
and  surety. 

what  surety  bound  with 
consent  of  debtor  may  reco* 

ver  from  the  debtor.. 1948 

and  what  surety  bound 
without  the  consent  of  the 

debtor  can  recover 1949 

surety  who  pays  is  subro- 
gated in  rights  of  creditor.  1950 
and  in  case  of  several  prin- 
cipal debtors  bound  jointly 
and  severally,  he  can  re- 
cover all  that  he  has  paid 

from  each  of  them 1951 

effect  of  not  notifying  prin- 
cipal debtor  of  fact  of  pay- 
ment      1952 

when  surety  may  proceed 
against  debtor  before  pay- 
ing      1953 

JEwect  of  between  cO'Suretie^f    1955 
Extinction  of^  arises  from 
same  causes  as  other  obliga- 
tions      1956 

when  confusion  does    not 

eflect 1957 

what  exceptions  surety 
may  set  up  against  credit- 
or      1958 

arises  when  surety,  by  the 
act  of  the  creditor,  can  no 


Suretyship.  arts. 

longer  be  subrogated  in  his 

.rights  and  privileges 1959 

also  when  creditor  accepts 
any  object  whatever  in 
payment  of  the   principal 

debt.: 1960 

delay  given  by  creditor  to 

the  debtor  does  not  effect. .     1961 

legal  and  judicial,  qnaliflca- 

tiona  for 1962 

pledge  may  be  substituted 

for 1963 

judicial      surety      cannot 
claim  benefit  of  discussion.    1964 
nor  can    the   surety  of   a 
judicial  surety 1965 

Surrender,    by    holder    of 

hypothecated  property 2075 

of  original  title  to  one  of 
joint  and  several  debtors  is 
available  in  favor  of  his  co- 
debtors 1183 

Survivorship,     rijghts     of, 
effect  of  separation    from 

bed  and  board  on 208 

dower  is  a  right  of 1438 

presumption  of  amongst 
several  persons  perishing 
by  same  accident 603  to  605 

Suspensive,  condition,  a  sale 
on  trial  is  deemed  to    be 

made  under  a 1475 

conditions    in    obligations 

l979, 1087,  1089 


T. 


Tacit    Renewal,     emphy- 
teusis is  not  subject  to ff79 

of    lease,    when    it    takes 
place 1609 

gersons  holding  real  estate 
y  sufferance  are  liable  to 

rules  relating  to 1608 

when  notice  has  been  given 
to   the   lessee,  he   cannot 

claim 1610 

surety  is  not  bound  for 1611 

Taxes,  usufructuary  is  liable 
for 471 


Taxes.— 

on  successions.   Vide  note 

on  art 699 

privilege  upon  immoveables 

for 2009§5,2011 

prescription  of.    See  cases 

noted  at 2242,  2250 

saels    for,  how  registered 

216H  to  216U 

Teachers :     Vide    School- 
masters. 

Tenant :  Vid^  Lessee. 
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Tender,  when  and  how  made 

and  effect  oC 1162 

what  is  uecessary  to   the 

validity  of 1163 

when  notification  has  the 

effect  of '..     1161 

of  a  thing  deliverable  in  tiie 
Rpot  where  it  is  or  of  a 
thing  difficult  to  transport, 

how  effected 1165 

ma^  be  withdrawn  as  long 

as  it  is  not  accepted 1166 

but  not  after  Court  has  de- 
clared it  vol  d  1167 

Term,  obligations  with  a  : 
Vide  OsLKiATiONS  with  a 
term. 

Tefttainentary  Executors : 
Vide  ExiDcuTORS. 

Testator,    except    by  mar- 
riage contract,  cannot  fore- 
go  nis  right  to  dispose  of 
is  property  by  will 898 

may  name  one  ot  more 
testamentary  executors 
and     modify    their     legal 

obligations  905  et  seq. 

may  impose  a  substitution 
upon  the  donee  or  legatee 

whom  he  benefits 034 

Vide  Executors,  WiiJiS, 
Substitutions,  Trustees. 

Testimony,  what  proof  may 

be  made  by     1233 

cannot  bi*  received  to  con- 
tradict or  vary  the  terms  of 
a  valid  written  instrument    1234 
in  commercial  matters  over 

?50 1236 

in  cases  under  ^oO   when 

admiHsible 1236 

in  C6use8  over  $50  when  ad- 
missible    .     1237 

Texts,  difference  between 
English  and  French  in 
articles  of  the  Code,  how 
interpreted 2616 

Thief,  or  his  heirs  and  suc- 
cessors cannot  prescribe. . .    2198 
but  acquirers  in  good  faith, 
from  thief,  can  prescribe  . .    2266 


Thini^    foond,    ownership 

of 584,  586,  589  et  seq. 

ThinKs      unclaimed,      in 

hands  of  wharfingers  and 

others 504 

Things,  distinction  of :  Vule 

iMMOVEABUfiS,  MOVSABLEa, 

Property 874  et  seq. 

Third  Parties,  effect  of  con- 
tracts with  regard  to. 
a  party  can  contract  that 
another  shall  perform   an 

obligation 1028 

when  he  mav  stipulate  for 

the  benefit  of 1029 

creditors  may  impeach  acts 
of  their  debtors  in  fraud  of 
their  rights :  Vide  Credit- 
ors   1032  et  seq. 

compensation  does  not  take 
place  to  prejudice  of  rights 

of 1196 

nor  can  the  omission  to  set 
up  compensation  be  recti- 
fied at  the  expense  of . 1197 

lessor  is  not  bound  to  war- 
rant lessee  against  acts  of  .    1616 
usufructuary  must   notify 
owner    of    encroachments 

by j^6 

trustees  are  not  responsible 
towards f  9611 

Third  Persons,  obligations  > 

of  mandatary  towards \ 

1715  et  seq. 
dissolution  of  partnernhip 
affects  rights  of 1900 

Tilling,  owner  of  property 
enjoys  fruits,  subject  to 
obligation  of  restoring  cost 

of 410 

costs  of,  are  privileged 

2009  §  4,  201O 

Time,  for  prescription,  how 

reckoned 2240 

when  it  runs  in  case  of 
violence  and  fear  and  with 
regard  to  interdicts 2258 

Tithes,  carry  a  privilege  on 

moveables 1904  §  2 

on  what  crops 1097 
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Tithe*.—  AKT8. 

right  to  is  imprescriptible, 
but  arrears  of  can  only  be 

demanded  for  one  year 2219 

must  be  paid   at    rector's 

residence 2210 

Tttlefi,  to  whom  deliFered  in 
cises  of  partitions  of  suc- 
cessions       711 

help  to  establish  defects  of 
possession 2244 

{prescription  under    trans- 
atory :  Fic?^  Prescription 

2251  et  seq. 
no  servitude  can  be  estab- 
lished without  a 549 

acts  of  reco^i^nition  do  not 
make  nroof  of  primordial . .     1213 
Vide  Renewal  Deed. 

Tow  Path,  is  a  servitude 
established       for       public 

utility 507 

obligation  of  owner  of 
alluvion  contiguous  to 
rivers,  to  leave  a 420 

Trader,  a  wifemaybeapublic      179 
a  minor  is  reputed  of  full 
age  when  engaged  as  a 328 

Tradition :  Vide  Delivery. 

Transaction,  what   is    the 

contract  of J918 

who  can  enter  into  it 1919 

a  tutor  cannot,  unless  au- 
thorized        307 

has    the  authority  of    res 

adjudicata 1920 

error  of  law  is  not  a  ground 

for  annulling 1921 

when  the  nullity  of  a  title 
is  a  ground  for  annulling. .     1922 
upon  a  false  writing  is  null    1923 
upon  a  suit  terminated  by 
an  unappealable  judgment 

is  null 1924 

when  subsequent  discovery 
of  documents  is  a  cause  for 

annulling 1925 

errors  of  calculation  in  may 

be  reformed 1926 

power  of  attorneys  to  effect. 
See  certain  of  the  cases 
noted  at 1732 


AKT8. 

Transfer,  Of  debts :  Sale  of 

Debts 1570  et  seq. 

0/ ships:  Ftc2« Merchant 

Shipping 2369  et  seq. 

O^  bills  of  lading:     Vide 

Affreightment 2421  et  seq 

Of  policies  of  Insurance : 

vim  Insurance 2482  et  seq 

Of  bottomry  bonds:  Vide 
Loans     upon     bottomry 

AND  respondentia 2612 

Treasure  Found,  ownership 

of 586 

usufructuary  has  no  right 
over 461 

Trees,  regulations  regarding 
those  growing  near  to  lines 
of  separation  of  neighbour- 
ing properties 528  to  531 

rights  of  usufructuary  with 
regard  to  trees  growing  on 
land  subject  to  the  usu- 
fruct   455,466 

Trespassers,  lessor  is  not 
obliged  to  warrant  lessee 
against  disturbance  by 
mere 1616 

Trial,  sale  of  a  thing  upon 
trial  is  presumed  to  bs  made 
under  a  suspensive  con- 
dition       1476 

Trustees ,      testator      may 

name  fiduciary  trustees 869 

cannot  become   buyers    of 
property  in  their  charge. . .     1484 
may  be  named  by  donor  or 

testat.or 981a 

how  they  are  seized  of  the 

Eroperty tt81b 
ow  they  may  be  replaced.    981c 
when    they    may    be     re- 
moved      981d 

Kowers  of  do  not  pass  to 
eirs 981e 

majority  may  act 981f 

act  gratuitously 981g 

are  obliged  to  execute  trust 

they  accept 981h 

are  not   personally    liable 
towards  third  parties 981i 
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Trvstees. —  arts. 

how  they  admlniBtor  the 

property 981j  Wlk 

must  render  an  aoeoun  t  —    9611 
are  jointly  and    severally 

bound 9Sim 

are  liable  to  coercive  im- 

prisonment. 96ln 

investment  of  moneys  bv. . 

96io  et  seq. 

Tutors,    are    appointed    to 

children  of  absentee 114 

when  more  than  one  may 

be  appointed  to  a  minor 204 

when  their  administration 

beffins 265 

Vu/t  Subrogate  Tutor. 
no  one  is  bound  to  become, 
unless    called    to     family 

council 272 

nor  if  any  relative  of  minor 

be  eligible 273 

nor  if  he  be  70  years  of  age.      274 
nor  if  he  suffer  from  serious 
and  habitual  infirmity  —        275 
nor  if  he  holds  two  tutor- 
ships already 276 

nor  if  he  have  five  legiti- 
mate children 277 

but  birth  of  children  during 
tutorship  does  not  justify 

abandonment 278 

when   he   must   state    his 
grounds  of  exemption . . .  279,  280 
decision  of  Court  thereon  is 

appeahible 281 

who  cannot  be  tutors 96,  282 

certain  hospitals  are  tutors 
by  law.  Vide  R.  S.  Q.  5504. 
mothers  or   grandmothers 
who  re-marry,  are  deprived 

of  office 283 

condemnation  to  infamous 

punishment,  effect  of 284 

who    are    excluded     from 

being 285 

how  actions  are  brought  for 

the  removal  of 286 

removal  requires  advice  of 

family  council 287 

what  judgment  of  removal 
must  contain 288 


TittlMrS.—  ARTS. 

retains  management  during 
litigation     unless      Court 

otherwise  orders 291, 289 

AdnUnieiration  of,  general 

roles  280 

AdminigtrcUion  ofj  must 

make  oath 2D1 

Administration  oft  must 

make  inventory 292 

Administration  of,  mast 
sell   moveables   by   public 

auction 293 

Administration  of,  must 
invest  moneys  proceeds  of 

sale 294 

Administration  of  a' so 
excess  of  revenues  over  ex- 
penses        296 

Administration  of,  in  de- 
fault of  which,  he  owes  in- 
terest         296 

Administration  of,  as  also 
upon  interest,  when  he  faiU 

to  invest  it 1078  §  3 

Administration  of  when 
they  may  borrow  money  or 
alienate  or  hypothecate  im- 
moveables      or      transfer 

shares 297,  298 

Administration  of  excep- 
tion in  cases  of  licitation .        300 
Administration    of,    how- 
can  accept  or  renounce  suc- 
cessions    301,  302 

A  dm  inist  rat  ion    of    and 

legacies 867 

Administration    of    and 

gifts  303,789 

Administration  of  can 
bring  actions  belonging  to 

the  minor 304 

Administration  of  cannot 
demand  definitive  parti- 
tion of  property 905 

Adininisfration  of  cannot 
appeal  without  authoriza- 
tion         306 

Administration  of  cannot 
transact  without  anthor- 
izatton 907 


.-<^  i 
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TtmUfn.—  ARTS. 
Account  of,  due  when  ad- 
ministration terminated ...      908 
Aecouni  of,  may  also  be  re- 
quired   to    account    sum- 
marily        800 

Account  of  definitive  ac- 
count, how  rendered 310 

Account  of  must  be  ac- 
companied by  Touchers 311 

Account  oft  contestations 
of,  how  adjudicated  upon . .      312 
Account  of  interest  on  bal- 
ance of 313 

Account  of  actions  in  rec- 
tification of  accounts  are 

prescribed  by  ten  years 2258 

are    responsible   for  dam- 
ages  caused    by   fault   of 

their  pupils 1054 

investment  of  money  by. . . 

061o  et  seq. 
ad  hoc,  when  appointed . . .      2^ 

Tutorships,  all  are  dative 
and  are  conferred  on  advice 

of  family  council 249 

who  may  convoke  a  family 

council 250 

who  should   be  called   to 

attend 251,  253 

persons  related   or  allied. 


Tatorsbips.—  arts. 

may   attend    though    not 

called 254 

judge  or  prothonotary  calls 
before  him  proper  persons .      266 
or  he  may  autnorike  other 
competent  person  to  hold 

such  family  council 266 

or  a  notary  may  call  it  him- 
self        257 

but  only  when  requested  to 
do  so  by  competent  person .      258 
in     default    of    relatives, 
friends  may  be  admitted  . .      260 

notary  draws  up  an  act 200 

proceedings  of  family  coun- 
cils are  reported  to  Court . .      201 
Court,  judge  or  prothono- 
tary homologates  or  retjects 

them 262 

commencement  of 265 

is  a  personal  office  and  does 

not  pass  to  heirs 266 

causes  which  exempt  from : 

Vide  Tutors 272  et  seq. 

incapacity,  exclusion  or  re- 

^noval  from 282  et  seq. 

account  of:  Vide  Tutors.  . 

308  et  seq. 
how  it  ceases :  VUle  Eman- 
cipation   314  et  seq. 


u. 


Under-Tenant :   Vide  Sub- 
Lessee 1621,1639 

Undivided  Ownership,  no 
one  can  be  compelled  to  re- 

•  main  in 689 

Undivided  Share,  how  far 
a  hvpothec  can  exist  on,  of 

an  Immoveable 2021 

and  in  returns  in  succes- 
sions       731 

Undue  Influence,  in  gifts 

inter  vivos 769 

in    testamentary    disposi- 
tions       830 

Uneqmil  8hai^0,  stipulated 

in  marriage  covenants 

1406  et  seq. 


United  Kincdom,  meaning 
of  the  words. 17  §  7 

Unlawfal,      consideration, 
contracts  made  for  an,  have 

no  elTect 989 

when  consideration  is  un- 
lawful        990 

Unseisable,  when   stipula- 
tion that  a  life  rent  shall  be 

nnseizable  is  valid 1911 

compensation  does  not  take 
place  in  regard  to  a  debt 
which  has  for  object  an  un- 
seizable  alimentary  provi- 
sion      1190 
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Unworihtness,  a  cause  of 
exclusion  from  succession.      610 
a  person  so  excluded  must 

return  fruits 612 

a  cause   of  revocation   of 

gilts 813 

a  cause  of  revocation  of 
wills  and  legacies 893 

Upper  Canada,  meaning  of 
the  words 17  §  6 

ITsage,  contract  of  pawning 
is  subject  to  usages  of  com- 
merce         1U78 

Use  and  Habitation,  defi- 
nition of  right  of  use  and  of 

right  of  habitation 487 

how  established  and  how 

theycease 488 

require  the  giving  of  secur- 
ity and  making  of  state- 
ments and  inventories 489 

right  must  be  exercised  as 

by  a  prudent  administrator     490 

rights  of  are  governed  by 

title  creating  them 491,  492 

the   use   of    land    entitles       ^ 
user   to   so   much   of    the 
fruits  as  his  family  require .      493 
user  can  neither  sub-let  or 

assign 494 

how  costs  of  cultivation  are 

borne 498 

privileges  of  the  possessor 

of  a  right  of  habitation. .  .493,  496 

Usnf  root,  what  is  the  right 

of 443 

how  established 444 

mav  be  pure  or  conditional 
ana  may  commence  at  once 

or  from  a  certain  day 445 

may     be     established     on 
moveables  or  immoveables .      446 
rif^hts     of     usufructuary : 
Vide  Usufructuary.  .44/  et  seq. 

how  it  ends,  in  general 4i9 

ceases  by  abuse  of  usufruct- 
uary, but  creditors  of  usu- 
fructuary may  intervene. . .  480 
granted  without  term  to  a 
corporation,  only  lasts 
thirty  years 481 


Uanfract.—  arts, 
granted  until  a  third  party 
reaches  a  fixed   age,  con* 
tinues  until  such  time,  al- 
though he  die  before. 482 

sale  of  thing  subject  to  usu- 
fruct does  not  affect  rights 

of  usufructuary 483 

if  part  of  thing  subject  to 
perish,  right  exists  on  re- 
mainder       485 

if  it  be  on  a  building  which 
|s  destroyed,  usufruct  can- 
not enjoy  materials,  but  if 
on  property  of  which  build- 
ing was  part,  he  enjoys 
both  ground  and  ujaterials     486 

Vide  IJ SU  FBUCTU ARY. 

Usafroctuary,  obligations 
of\  must  make  an  inven- 
tory       463 

obltgations  of,  and  give  se- 
curity         464 

obligations  of,  effect  of  not 

doing  so 465,  466 

obligations  of,  effect  of  de- 
laying to  do  so 467 

obligations  of  what  repairs 

he  is  liable  for 468,469 

obligations  of  not  obliged 

to  rebuild  470 

obligations  of  is  liable  fur 

ordinary  choiiges 471 

obligatiotis  of  liability  for 
legacies,  pensions  and  life 

rents 472 

obligations  of  for  heredit- 
ary debts . . . .' 473 

obligations  of,  how  he  con- 
tributes   to     payment     of  • 

debts 474 

obligations  of  liability  for 

costs  of  suits 475 

obligaiions  of,  duty  in  case 
of  encroachments  by  third 

parties 476 

obligations  of,  not  obliged 

to  replace  an  animal  dying      477 

obligations  of  liability  in 

case  of  a  herd  or  flock  dying      478 

nights  of  enjoys  natural 

and  civil  fruits 447 
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Usufractoapy.—  arts. 

Bights  off  what  arc  natural 

fruits 448 

Rights  ofy  what  are   civil 

fruits 449 

Bights  off  what  natural  and 
industrial  fruits  belong  to 
usufructuary      and      pio- 

Snov-vA  •  •••    «•■■••■■   •  ■«•>•         9t^" 
lights  oA  civil  fruits   are 

acquirea  day  by  day 451 

Bights  ofy in  regard  to  goods 
which  are  consumed  by  use     452  ; 
Bights  of,  in  regard  to  life  i 

rencs 453 

Bights  off  in  regard  to 
goods  which  deteriorate  by 

use 454 

Bights  off  in  regard  to  trees 
growing  on  lana  subject  to 
usufruct 455,  456 


Usufpuctuapy.—  arts. 

Bights  off  he  may  sell  or 

lease  his  rights 457 

Rights  off  enjoys  alluvion 

to  land....  468 

BigMs  off  and    rights    of 

servituae  and  passage 450 

Bights  off     in    regard    to 

minors  and  quarries 460 

Bights  off    in    regard    to 

,  treasure  found 461 

Bights  off  cannot  claim  in- 
demnity for  improvements, 
but  may  remove  ornaments 
he  has  placed 462 

Utensils,  necessary  for  ma- 
nufactories, placed  on  real 
property  for  a  permanency, 
are  immoveable  by  destina- 
tion       379 


Vacant  Estates,  belong  to 
the  Crown 401 

Vacant  Sncoession 8,:  Vide 
Successions  vacaiit . .  .084  et  seq. 

Vendop :  Vide  Seller. 

Vessels,  carriaire  of  passen- 
gers   in    merchant  vessels 

24m  et  seq. 
Vide  Ships  and  Merchant 
Shipping. 

Viable,  infants  who  are  born 
not,  are  incapable  of  In- 
heriting       808 

View,  on  the  property  of  a 
neighbour,  windows  and 
openinsrs  in  common  walls 

prohibited 533 

now  built  in  walls  adjoin- 
ing neighbour's  land 534,  535 

overlooEing  directly  fenced 

or  unfenced  land  of  another     536 


View.—  ARTS. 

oblique  views  or  side  open- 
ings      537 

how  distances  are  reckoned      538 

Violence,  a  cause  of  nullity 
in  contracts  :    Vide  Fear 

994  et  seq. 
action  for  rescission  of  con- 
tracts   for,  prescribed    by 
ten  years  from  day  it  ceased    2258 

Vis  Major :  Vide  Fortui- 
tous Event 17  §  24 

Voluntary  Adnifnistpa- 
tion :  Vide  Negotiorum 
Gestio 1043  et  seq. 

Vows  Religious,  disabilities 

arising  from 34 

registers  for  keeping 76 

Voyageups,  engagement  of. 
Vide  R.  S.  Q.  6627  et  seq. 
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ABTS. 

Wager:  Ft^ Gaming  Gok- 
TRACT8 1087,1928 

Wages,  mioor  of  U  may  sue 

foruptoffiO 304 

oath  of  maHter  in  regard  to    1060 
privilege  upon   moveables 

for 1904§9 

for  what  period  privilege 

exists 2006 

privilege     upon     immove- 
ables for saooo 

prescription  of 2261, 2262 

'  when  workman  may  claim 
wages  although  thing  on 
which  he   has  worked  be 

lost  before  delivery 1686 

of  seameriy  how  action  may 

l>e  brought  for 2405 

when      prescription       for 

begins  to  run 2406 

bottomry  and  respondentia 
loans  may  not  be  effected 

on 2600 

Vide  Workmen. 

Walls  :  Vide  Common  Pro- 
PERTY,  SERVITUDES.  .  .510  et  scq. 

Warranty,  resulting    from 
partition  of  succe8sions.748  to  750 
0/  vendor^  is  either  legal  or 
conventional  and  is  against 
eviction  and  latent  defects    1506 
Of  vendor,  legal,  is  implied 
by  law  without  stipulation    1507 
Of  vendor,  against  eviction 

and  encumbrances 1506 

Of  vendor,  against  his  per- 
sonal acts 1500 

0/  vendor,  effect  of  stipula- 
tion excluding  warranty. . .     1510 
Of  ifendor,  rights  of  buyer 
and  obligation  of  vendor  in 

case  of  eviction 1511  to  1516 

Of  vendor,  effect  of  partial 

eviction 1517,  1518 

0/ vendor,  effect  of  undis- 
closed servitude 1519 

Of  vendor,  when  warranty 
ceases 1520 


Warranty.— 

Of  vendor,  when  buyer  may 
enforce  wairanty  withoat 

obtaining  judgment Ili21 

Of  vem/or,for latent  defects 

1522, 1624. 1529 
Of  vendor,  does  not  exist 

for  apparent  defects   1523 

Of  vendor,  latent  defects  in 
one  of  several  things  boufi^t 

tether y%26, 1526 

Of  vendor,  effect  of  seller^s 
knowledge  or  want  of 
knowledge  of  existence  of 

latent  d^ects 1527, 1528 

Of   vendor,    when    action 

must  be  brought 1590 

Of  vendor,  in  sales  under 

execution    1581 

Of  vendor,  of  the  existence 

of  a  debt  sold 1576 

Of  vendor,  of  solvency  of 

debtor 1577 

Of  vendor,  in  sales  of  rights 

of  succession 1579 

Warehoase  Keepers,  sale  of 
fifoodsby 504 

Warehoase  Receipta,  are 
documents  of  titles 1745 

Warrens,  ownership  of  rab- 
bits going  into  another  per- 
son's        428 

Waste :  Vide  Deterior- 
ation. 

Water,  servitudes  with  re- 
gard to 501  et  seq. 

Vide    Rivers,    Streams, 
Springs. 

Water  Courses,  right  of  im- 
proving. Vide  Streams. 

Water  Mills,  when  deemed 
immoveable 377 

Way,  Right  of,  when  a  pro- 
prietor of  enclosed  land 
may  claim  on  that  of  his 

neighbour 540 

Right  of,  where  it  must  be 
had....* 541,542 
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Way.—  AKTB. 

Right  of^  when    neceeaity 
for  arises  from  a  partition.      543 
Right  of,  ceaB«8  with  the 

necessity  for  it     544 

^Wells,  regulations  coDcern- 
ing  construction  of 532  §  3 

Whaurflnieers,  sale  of  goods 
by 604 

WidoWf  is  entitled  to  tutor- 
ship of  her  chiliixeo 8B2 

re-marrying  is  deprived  of 

tutoi-shtp ,     dBS 

owes  no  rent  for  occupation 
of  house  during  delays  for 
deliberation  as  to  accept- 
ance of  community 1352 

mourning  of  is  charged  to 
heirs  of  husband 1368 

Wife,  owes  obedience  to  her 

husband 174 

is  obliged  to  live  with  him.      175 
cannot  appear  in  judicial 
proceedings    without     his 

authorization 176 

nor  give,  accept,  alienate  or 
dispose  of  property  or  enter 

into  contracts 177,  763 

want  of  such  authorization 

constitutes  a  nullity 183 

she  cannot  bind  herself  or 
community,  even  to  release 
lier  husband  from  prison, 
without  judicial  authori- 
zation      1297 

when  judge's  autliorization 
takes  place  of  husband's. . . 

178,  180,  1296,  1297 
who  is  a  public  trader,  may 
bind  herself  for  the  pur- 
poses of  her  commerce. .  .179,  1296 
general  authorizations,  are 
only  valid  as  regards  admin- 
istration  181, 1422, 1424 

may  be  authorized  by  her 

minor  husband 182 

may  make  a  will  without  > 
husband's  authorization . . .      184 
may  be  curatrix  to  her  lius- 

band 336o,  342 

cannot  accept  gifts  without 
husband*s  authorization..  177,  763 


consent  requisite  to  accept 
or  continue    in    office    of 
testamentary  execu tress. . .      906 
cannot  biod  herself  save  as 

common  in  property 1301, 1374 

regulations  concerning 
dower  of :  Vide  Dower, 
Dowry. 

may  demand  registration . .    ^087 
registration  of   rights  of  : 
Vide  Registration  .  .2113  et  seq. 
Vide  Consorts,  Community, 
Husband. 

Separate  as  to  property, 
must  contribute  to  house- 
hold expenses 1317 

Separate  as  to  property, 
may  administer  her  pro- 
perty alone 177, 1318 

Separate  as   to   properly, 
but    cannot    alienate    her 
immoveables,  without  hus 
band's  or  judicial  authori- 
zation  1318.  1424 

Separate  as  to  j^^^P^^'^Vy 
cannot  appear  in  judicial 

proceedings 176 

Vidt  Separation  from  bed 
and  board. 

insurance  for   benefit    of : 
Vide  R.  S.  Q.  5580  et  seq. . .     Hm 
Wills,  a  means  of  disposing 

of  property 754 

what  are— they  cannot  be 
accepted  in   testator's  life 

time ^ 756 

may  be  conditional— eflTect 
of   impossible  or  immoral 

conditions 760 

Capacity  to  give,  and  re- 
ceive by,  general  rules 750,  831 

married  women  may  make 

184,83 

but  minors  c^^nnot 83^ 

nor  can  tutors,  either  alone 

or  jointly  with  them  834 

nor  can  interdicted  persons 

or  their  curators 834 

of  prodigals,  and  persons  to 
whom  judicial  advisers 
have  been  given 834 
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Wills.—  ARTS. 

at  what  time  the  capacity 
of  testator  is  connidered . . .      835 
power  of  corporations  and 
persons    in    mortmain    to 

receive  by  will 836 

fiduciary'  tniHtees  may  be 

named  in 860 

minors  and  interdicts  may 

receive  by 837 

at  what  time  the  capacity 

to  receive  is  considered 838 

presumptions     of     undue 
influence     in     regard     to 
priests,     physicians      and 
advocates  no  longer  exist. .      830 
Form  ot\  general  principle 

governing 840 

Form  o/\  two  or  more  per- 
sons cannot  make  a  will  by 

the  same  act 841 

Form  of.  may  be  notarial, 
holograph,  or   in    English 

form 842 

7i(>»r    authentic    irills    are 

made 843 

original  remains  with 
notary— who  may  be  wit- 
nesses to 844 

relationship  of  notary  may 

be  a  bar  to 845 

legacies  in  favor  of  notary 

or  vvitness  are  null 846 

by  deaf  mutes 847 

special  provisions  for  dis- 
trict of  Gasp^ 848 

by     military      men      and 

mariners 840 

holograph,  what  are— deaf 

mu^es  may  make 850 

in  English  forviy  how  made 

and  who  may  witness 851 

deaf  mutes  may  make 852 

inEngllsh  fornix  effect 
of   gifts    to    witnesses    or 

executors 853 

how  codicils   to  must    be 

made 854 

formalities  regarding  wills 
are  under  pain  of  nullity. . .      855 
probate  of  :  Vide  Probate. 
Interpretation  of  872 


Wills.—  ARTS. 

revocation  of:  Vide  Re- 
vocation   ;  802  et  seq. 

executors  to :  Vide  Execu- 
tors      005  et  seq. 

Vidt  Legacies,  Testa- 
tor, Registration, 
Letters  of  Verification. 

Windmills,   when    deemed 
immoveable 8T7 

Windows :  Vide  View 

S33  et  seq. 

Witnesses,  clerks  and  ser- 
vants  of  notaries    cannot 

be,  to  authentic  wills 844 

but  may  be  related  or  allied 
to  testator  or  to  notary  . . .      845 
legacies  In  favor   of    wit- 
nesses to  a  will  are  null. . . .      846 
holograph  wills  require  no.      860 
two    competent,     are    rc- 

?|uired  for  wills  in  English 
orm 851 

legacies  to  such  witnesses 

are  null 853 

privilege  of  lawyers  when    1732 
,  Work,  lease  and  liire  of,  by 
estimate  and  contract,    of 

what  it  may  consist 1683 

when  loss  of  thing  before 
delivery  falls  on  workman.     1684 

and  when  it  does  not 1685 

,     when  workman  may  claim 
wages,  although  thing  be 

lost  before  delivery 1686 

I     presumption  of  receipt  of, 
I     arises   from    payment    of 

I     wages 1687 

liability  of  architect  and 
builder  for  loss  of  building 

within  two  years 1688,  1680 

when  architect  or  builder 

may  charge  for  extras 1600 

rignt  of  owner  to  cancel 
contract  for  construction  of 

a  building 1601 

death  of  workman  does  not 
necessarily  terminate  con- 
tract of 1602,1603 

nor  does  the  death  of  the 
party  hiring  the  work 1604 
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Work.—  ARTS, 

privilege       of     architects, 

Duilders  and  workmen 

1605,  2009  §  7 

how  preserve'd 2013 

Fufe  Servants,  Mastsrh, 

VOTAOBURS,  FiSHXBMKN . 

Workmen,  masons,  carpen- 
ters and  other,  working  by 
contract   are  regardedT  as 

contractors 1606 

employed  by  contractors  in 
construction  of  a  building 
have   no   direct     action 

against  owner 16Q7 

builder  and  contractors 
must  keep  list  of  workmen 
and    wages  to  be  paid  to 

them 1097a 

how  workmen  may  seize  in 
the  hands  of  the  proprietor 
the  contract  money  to  pay 
their  wages 16076  to  1607rf 

Wrecks;  Vide  Salvage...      590 

WriUnflT  or  Written,  what 
these  words  include 17  §  12 

Writings,  Authentic,  what 
are  and  of  what  they  make 

proof 1207 

Avihentic,  when  a  notarial 

instrument  is 1208 

Autluintic,  what  notifica- 
tions and  protests  are 1209 

AtUhentic,  between  whom 
and  of  what    they    make 

proof 1210 

AtUherUiCj  how  they  may 

be  contradicted 1211 

Authentic,  copies  of,  make 
proof,  when  and  of  what.. 

1215  et  seq . 


Writings.—  ARTS. 

Authentic,  executed  out  of 

Lower  Canada 1220 

Private,  when  a  writing  is 
not  authentic,  by  reason  of 
some     defect,     it     avails 

as  a 1221 

Private,    between     whom 

the^  make  proof 1222 

Private,  how  signatures  to 

must  be  denied 1223 

Private,  and  how  proof  is 

made  when  denied 1224 

Private,  have  no  date   as 

against  third  parties 1225 

Private,  save   as    regards 

commercial  matters 1226 

Private,  counter-letters  af- 
fect parties  thereto  only. , .     1212 
Private,  of  what  family  re- 
gisters and    papers    make 

proof 1227 

Private,  effect  of  writings 
by  creditor  on  back  of  a 
title  which  he  has   in  his 

possession 1228 

Privute,  endorsements  of 
payments  on  back  of  notes 
do  not  interrupt  prescrip- 
tion      1229 

testimony  cannot  be  re- 
ceived to  contradict 1235 

when  action  cannot  be 
maintained     without,     in 

commercial  matters 1236 

transactions  upon  a  writ- 
ing, found  to  be  false,  are 

null 1923 

Vide    Commencement    or 

PROOF  IN  WRITING. 
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A. 

Acoeptunce,  defined 

delivery  or  notification  to 

complete • ., . . 

renunciation  of,  by  holder, 
revocation  of,  bj  drawee. . 
must  be  signed,  and  on  bllL 

date,  how  supplied 

bill  in  a  set 

Time  of:  before  bill  com- 
plete as  to  form 

after  maturity 

after  dishonor 

S'esumption  when  undated 
y  whom:  in  general   by 

drawee 

by  one  of  several  drawees. . 
by  drawee  in  assumed  name 

by  fictitious  persons 

by  corporation 

forged  or  unauthorized .... 

when  general 

when  qualified 

option  to  take  qualified  — 

Acceptance  for  Honor 
supra  Protest,  what  bills 
may  be  so   accepted    and 

when 

effect  of  accepting 

must  be  protested 

Acceptor,  defined 

for  accommodation 

signature  of 

damages  against 

notice  of  dishonor  not  ne- 
cessary to 

presentment  to 

liability  of 

Accomnioclatton  Bill,  de- 
fined  


sac. 
2,17 

21 
62 
21 
17a 
12,18 
70 

18,20 

10,18 

18 

18 

17 
19 
23 
5,41 
22 
2i 
19 
19 
44 


64 
65 
66 
3 
28 
23 
57 

52 
52 
54 

28 


Accoiumodation  Bill.— 

value  avbaeqaeatly  given 

for 27 

presentment  for  payment 

when  excused 46 

notice  of  dishonor  when  ex- 
cused          50 

Action,    includes    oonnter- 

claim  and  set  off 2 

holder   may  bring,  in  his 

own  name   38 

lost  bill  or  note 68 

costs  of fi2,66,86,ga 

Address,      snfflciency       of 
when  notice  sent  uj  post 

andlost 49 

of  drawer  csr    Indorser  of 
dishonored  bill  not  Icnown.       50 
to  drawee  in  bill 6 

After   Date,  Bill  patfabU, 

omission  of  date 12 

entitled  to  days  of  graoe. . .  14 
calculation  of  maturity —  14 
presMitment     for    aooept- 

ance,  when  necessary 30 

acceptance  after  maturity.        10 
presumed  time  of  united 
acceptance IB 

After   8lirht,  BiU  paifobU, 
entitled  to  days  of  graee. . .        14 
computation  of  maturity  . .        14 
presentment    for     accept- 
ance required 39 

when   presentment   is  ex- 
cused          41 

Agent... 

Allonge 

Alteration,  what  material., 
effect  of  material  on  bill ...        63 

Ante-dated  Instmnients.        13 
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SEC. 

Bank  and  Banker,    bank 

defined 2 

lien  on  castomer's  bill 27 

paving  forged   clieque   or 

duty  when  cheque  crossed 

to  more  than  qne 78 

receiving  payment  of  cross- 
ed cheque  for  customer. ...        81 
Eayment  of  crossed  cheque 
y  79 

protection  of,  as  to  crossed 
cheques 78 

Bearer,  defined 2 

included  in  term  **  holder"        2 
Bill  Payable  to,  defined. ...         8 

Better  Security,  protest 
for - 51 

Bf  11  orJBzchange,  definition         3 
form  and  interpretation . . .     3*21 

capacity  of  parties 22 

authority  of  parties. 

forgery 24 

consideration  for.  See  Con- 

eideration, 

duties  of  holder 30,  52 

Billa  of  Exchanise  Act 
18QO,  changes  in  law 
effected  by.  See  IntrodtiC' 
Hon. 

not  retrospective 2 

applies  only  to  bills,  notes 

and  cheques 2 

acts  repealed  by 05 

Blank,  or  Blank  Signa- 
ture.     Indorsement      in 

Blank,  definition 34 

Indorsement     in     Blank, 

effect 34 

Indorsement     in     Blank, 
conversion  into  special ....       '34 

Bona     Fides,     bond     fide 

holder 29 

test  of ,  in  holder 29 

presumption  of,  in  holder. .        30 

Bnainess  J>ay8,  what  are, 
or  are  not 91 


^  I 


c. 

8B0. 

Capacity,  general  rule 82: 

Cancellation,    of    1^11     or 

signature  by  holder 02 

if  by  mistake 02. 

acceptance  by  drawee 21 

indorsement  by  indorser. . .       21 

Case  of  Need,  meaning  of 

term Ifr 

designated  by  indorser 16 

cannot  aecept  without  pro- 
test        flO 

option  of  holder  to  present 

in 15 

Cheq«e,  defined 71 

provisions  as  to  bills,  how 

far  applicable  to 72. 

when  deemed  overdue  or 

stale 30 

pavment  by  banker  when 

held  under  forged 24 

is  not  an    assignment    of 

funds 53 

Crossed,  general  and  spe- 
cial crossings 70 

Crossed,  who  may  cross  ...       77 
* '      meaning  and  efSect 

of  "  not  negotiable  " 80 

Crossed,  alteration  of  cross- 
ing         77 

Collateral  Secnrfty,  effect 
when  bill  held  as 27 

Company    and    Corpora- 
tion,    capacity    to    incur 

liability 22 

seal  or  signature  of 90 

Conditional,acceptance...3,  11,  83 
indorsement 33 

Conflict  of  Liawe,rulesas  to       71 

Consideration,    what  con- 
stitutes          27 

pro  tanto  in  case  of  pledge 

or  lien 27 

want  of,    creating  privity 
between  remote  parties 30 

E resumption  of 30 
older  for  value 27 

holder  in  due  course 29 

Costs 52, 60,  86,  93 

Crossed  Cheque.  See  Cheque, 
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D. 

SEC. 

IlamaifPH  (Measure  of ) 57 

Dace,    insertion   of,  proper, 

but  not  essential 3,  12 

alteration  of,  material 63 

interest  to  be  calculated 
from 9 

Daysof  Grace 14,71 

Delivery 3 

definition  of 3 

necessity  for,  to  complete 

contract 21 

by.  whom  it  must  be 
made 21 

Demand,  Bill  or  note  pay- 
able 071,  expressed  to  be  so 

Dityable 10 

aitl  or  note  payable  on^ 
payable  at  siglit  or  on  pre- 
sentation          10 

Bill  or  note  payable  o?i, 
bill  accepted   or   indorsed 

after  maturity  is 10 

Bill  or  note  payable  on^ 
discharge  defined 50 

Dishonor,    Bu    non-accept- 
ance^ defined 43 

By  non-acceptance  J  conse- 

ouences  of 43 

By  non-payment,  defined . .        47 
By    non-payment^     conse- 
quences of 47 

Drawee,  must  be  named 6 

alternative 6 

acceptance  by 17 

Draw^ee  in  Cane  of  Need. .        16 

Drawer,  defined 3 

forged  or  unauthorized  sig- 
nature of 24 

pay  ment  by,  as  a  d ischarge .        oO 
taking  up  bill  in  a  set 71 

Due  Date,  how  determined 

in  general 14 

conflict  of  laws 71 


E. 

Knitland,  laws  of,  apply 97 

Equity  Attachinic  to  Bill.        36 


F. 

Fees  Chargeable  by  No- 
taries    

Foreign  BlU  or  Note,  de- 
fined   

forged  or  unauthorized  sig- 
nature   

F«>rin8  :  A.  Noting  for  non- 
acceptance  ...  .* 

B.  Protest  of  bill  payable 
generally 

C.  Protest  of  bill  payable 
at  stated  place 

D.  Protest  of  bill  noted  for 
non-acceptance 

E.  Protest  of  note  payable 
generally 

F.  Protest  of  note  payable 
at  stated  place 

G.  Notarial  notice  of  not- 
ing or  protest  of  bill 

H.  Notarial  notice  of  pro- 
test of  note 

I.  Notarial  service  of  notice 

of  protest 

J.  Protest  by  a  justice  of 
the  peace    

G. 

Good  Faith,  test  and  defini- 
tion of 

Grace,  days  of 

H. 

Holder,  defined 

for  value 

Duties f  presentment  for  ac- 
ceptance   

Ihities,    presentment    for 

?iayment  
hities,  protest  of  bill 

Rights,  further  negotiation 

of  bill 

Rights,  with  defective  title 

to  give  good  title 

Rights,  to  duplicate  of  lost 
bill 


8KC. 

03 

4 

24 

67 

68 
69 
70 
71 
72 
73 
74 

76 


80 
14 


3 

27 

30 

45 

51 

38 
38 
68 
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I. 


Incboate,  or  incomplete  bill 
or  note 

Indorser,  incladed  in  term 
"holder" 

Indorsemeiit,  defined 

delivery  requisite  to  com- 
plete   

revocation  of,  by  indorser. . 

Indorsed,  defined 

revocation  of  indorsement, 
how  liability  negatived  by 

express  terms 

conditional      indorsement 

and  condition  unfilled 

restrictive  indorsement  . . . 

Inland  Bill,  defined 

presumption  that  bill  is 

Instalments,  bill  payable  by 

Interest,  interest  proper 

from  wiiat  date  it  runs 


SIC. 

83 

2 
2 

2,21 
21 
56 
21 

16,31 

33 

4 
4 
9,14 
9: 
9 


SEC. 

Notary  Public,  when  neces- 
sary ;  fees  &c.   See  Protest. 

51,  64,  71,  93 
Notice    of    Dishonor,     to 
charge  drawer  or  indorsers 
defined 

unr 
of 
Rive 
Noting,  defined 


when  necessai 
consequence  of  omission  to 


L. 


for 


|[iien,  aj;   consideration 

bill 

rights  and  duties  of  holder 
having 

liost  Bill,  rights  to  duplicate 

protest  on  copy 

payment  where  destruction 
proved    

M. 

Maker  (of  Note)  defined 

damages  against 

Matnrity,  of  bill,  how  com- 
puted   

acceptance  after 

N. 

Negotiablity,  restrained  by 
indorsement 

Negotiation,  defined 

'*Not  Negotiable"  cheque 
may  be  specially  so  crossed 


27 

27 

6K 
51 

69 


82 
57 

14 
10 


35 
31 

75 


o. 

Order,  Bill  payable  to,  what 

bills  are 

efiect    of   omitting  words 

"  or  order " 

how  negotiated 

Overdue  Bill,  negotiability 
of 

p. 

Patent,  bill  given  for 

Payee,  defined 

included  in  term  "  holder  " 

Payment,  of  Bill,  meaning 

of  term 

payment  for  honor  auprH 
protest 

Post  Office,  notice  of  dis- 
honor sent  through 

presentment  for  acceptance 

through 

presentment  for  payment 
through  

Prescription    

Presentment  for  Accept- 
ance, when  necessary 

consequence    of    omission 

when  necessary 

by  whom  to  be  made 

to  whom  and  when 

day  and  hour 

excuses  for  non-present- 
ment   

Presentment  for  Pay- 
ment, consequence  of 
omission 


48 
49 
48 

48 
51 


8 
31 

36 


30 

7 
2 

59 

67 

49 

41 

45 
36 

39 

40 
41 
41 
41 

41 
45 


i 
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88 

90 
67 


SEO. 

Princtpttl  and  A|r«ttt,  Hahtl- 
ity  of  prineipal  to  holder  . .       25 
on  tnstrament  when    nn- 

named 

name  signed  by  agent 26 

forged  signature 24 

Promissory  Note,  defined . .        82 
how  far  provisions  as    to 

"  bills"  apply  to 

of  corporation  under  seal 
without  signature-  — ,  — 
payment  supra  protest  — 

Protest,  what  it  Is 51 

founded  on  noting 51,  92 

may    be    extended     from 

noting  at  any  time 51,  02 

notice  of 49 

consequence  of  not  protest- 
ing          51 

at  what  time  to  be  made. . .        51 


Ratification   of   forged    or 
unauthorized  signature  —        24 

Reasonable  Time  present- 
ment for  acceptance 39 

presentment  for  payment. .        4o 
notice  of  dishonor 

Referee  in  Case  of  Note...  15,  67 

Restrictive  Indorsement, 
what  indorsements  are 36 

Revocation,  acceptance  by 

drawee 2e 

indorsement  by  indorser, .  21 

of  delivery 21 

s. 

Security,  protest  for  better.        51 

Set  (bill  drawn  in) 70 

Signatnre,  delivery  to  afive 
effect  to 21,83 


SBC. 

immaterial  by  what  hand. 

If  aotborized 

what  sufficient  in  point  of 

form 90 

of  corporation 90 

Special  Indorsement  defin- 
ition         34 

effect 81,34 

distinguished  from  restrict- 
ive   35 


T. 

Transferer  by  Delivery, 

defined 58 


u. 

Usurious   Consideration, 

bill  given  for 


30 


V. 


Value,  defined 2,27 

Value  Received,  construc- 
tion of  the  term 3 

w. 

Waiver,  of  bill  by  holder. ...  61 
of  liabilities  of  parties  by 

holder 61 

of    presentment    for   pay- 
ment    47 

of  protest 16,  51 

of  notice  of  dishonor SO 

Without  Recourse 16 


.    1 


A 
1 


^ 


|l 

( 


